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142    2171 

Phoebe  B.  Allen,  Respondent,  v.  Otto  Meter,  Appellant. 

The  provision  of  the  section  of  the  Code  authorizing'  the  issuing  of  attach- 
ments (Code,  {  227),  which  declares  that  for  the  purposes  of  the  section 
an  action  shall  be  deemed  commenced  when  the  summons  is  issued,  if 
personal  service  of  the  summons  be  made,  or  publication  commenced 
within  thirty  days,  applies  to  all  courts  )iaving  authority  to  issue  attach- 
ments, and  therefore  to  the  Court  of  Common  Pleas  of  New  York. 

An  application  for  an  attachment  is  a  motion  within  section  401  of  the  Code, 
and  under  the  provision  of  that  section  (sub.  7)  authorizing  the  appoint- 
ment of  a  referee  to  summon  and  examine  a  witness  who  refuses  to  make 
affidavit  voluntarily  when  required  for  the  purposes  of  a  motion,  the 
deposition  of  a  witness  may  be  taken  to  be  used  upon  the  application. 

Upon  a  motion  to  vacate  an  attachment  under  the  Code,  the  question  is  not 
one  of  jurisdiction,  but  whether  upon  the  facts  presented  the  attachment 
ought  to  issue;  and  this  is  so  when  the  motion  is  founded  upon  the 
alleged  insufficiency  of  the  affidavits  upon  which  the  order  for  the  attach- 
ment was  granted. 

The  decision  of  the  Special  Term  upon  such  a  motion  is  reviewable  by  the 
G^eral  Term,  but  an  order  refusing  or  vacating  an  attachment  is  not 
appealable  to  thifi  court  in  any  case,  unless  it  shows  that  it  was  refused 
or  vacated  for  want  of  p>ower ;  and  an  order  granting  an  attachment  is 
not  appealable  unless  it  presents  a  question  of  law,  or  of  absolute  legal 
right. 

It  is  only  where  no  construction  which  might  be  given  to  the  facts  would 
justify  the  order  that  it  can  be  said  to  be  a^nst  law. 

(Dedded  March  19, 1878.) 
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This  was  a  motion  for  a  reargument. 

The  appeal  was  from  an  order  of  the  General  Term  of  the 
Court  of  Common  Pleaa  of  the  city  and  county  of  New 
York,  reversing  an  order  of  Special  Term,  which  vacated  an 
order  granting  an  attachment  therein. 

The  appeal  was  dismissed. 

The  facts  material  to  the  questions  discussed  appear  su£&- 
ciently  in  the  opinion. 

Otto  Meyer ^  for  motion* 

Lawrence  <6  Waehnevj  opposed. 

Per  Curiam.  "We  have  reviewed  this  case  with  more  care 
than  would  ordinarily  be  necessary,  for  the  reason  that  the 
decision  dismissing  the  appeal  was  made  without  any  written 
opinion  by  the  coiu*t,  and  we  will  now  briefly  state  our  con- 
clusions. 

The  motion  to  vacate  the  attachment  was  made  upon  two 
grounds :  1.  For  want  of  jurisdiction.  2.  For  the  insuffi- 
ciency of  the  affidavit,  or  deposition  upon  which  the  attach- 
ment was  granted. 

It  is  urged  that  the  New  York  Common  Pleas  had  not 
acquired  jurisdiction  of  the  action  at  the  time  the  attachment 
was  granted,  for  the  reason  that  the  summons  had  not  been 
served,  the  defendant  not  being  a  resident  of  the  city.  This 
would  be  a  good  point  but  for  the  provisions  of  the  Code. 
{Kerr  v.  Mount,  28  N.  Y.,  659.)  The  Code,  section  227, 
which  authorizes  the  issuing  of  an  attachment,  and  provides 
that  "  for  the  purposes  of  this  section  an  action  shall  be 
deemed  commenced  when  the  summons  is  issued,  provided 
however  that  personal  service  of  such  summons  shall  be 
made,  or  publication  thereof  commenced  within  thirty  days." 

There  is  no  dispute  but  the  New  York  Common  Pleas  has 
authority  to  issue  attachments,  and  we  thmk  it  very  clear 
tliat  this  provision  applies  to  all  courts  having  such  authority. 
The  service  must  be  made  or  publication  commenced  within 
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thirty  days,  iu  whatever  court  the  action  is  commenced,  and 
the  Code  applies  equally  to  actions  commenced  in  the  New 
York  Common  Pleas  as  to  those  commenced  in  the  Supreme 
Com-t,  although  the  mode  of  service  in  that  court  is,  in  some 
cases,  diflferent  from  that  permitted  in  the  Supreme  Court. 
It  is  also  insisted  that  the  order  for  taking  the  deposition  of 
the  witness  Eiiy,  to  enable  the  plaintiff  to  apply  for  an 
attachment,  was  without  authority,  and  void.  We  think 
that  section  401  of  the  Code  is  applicable.  An  application 
for  an  attachment  is  a  motion  within  that  section,  and  the 
seventh  subdivision  confers  authority  to  make  an  order 
appointing  a  referee  to  summon  and  examine  a  witness  who 
refuses  to  make  an  afSdavit  voluntarily. 

Upon  the  question  of  the  sufficiency  of  the  affidavit  we 
concur  with  the  learned  counsel  for  the  appellant  that  upon 
a  motion  to  vacate  an  attachment  luider  the  Code,  the  ques- 
tion is  not  one  of  jurisdiction,  but  upon  the  facts  present>ed, 
the  court  is  to  determine  whether  the  attachment  ought  to 
issue,  and  this  is  so  when  the  motion  is  founded  upon  the 
alleged  insufficiency  of  the  affidavit,  upon  which  the  order 
for  the  attachment  was  made,  and  a  decision  upon  such  a 
motion  by  the  Special  Term  is  reviewable  upon  the  merits 
by  the  Greneral  Term.  But  in  this  court  the  rule  is  different. 
An  order  refusing  or  vacating  an  order  granting  an  attach- 
.  ment  is  not  appealable  to  this  court  in  any  case,  unless  the 
order  shows  that  it  was  refused  or  vacated  for  want  of  power, 
and  an  order  granting  an  attachment  is  not  appealable,  unless 
it  presents  a  question  of  law  or  absolute  legal  right.  If  the 
order  is  granted  in  a  case  not  authorized,  or  if  there  is  an 
entire  absence  of  facts  proved  justifying  it,  the  case  would 
present  a  question  of  law,  and  the  order  would  be  appealable. 
In  this  case  we  have  the  opinion  of  the  Special  Term^  that 
the  facts  were  not  sufficiently  proved,  and  the  order  was 
vacated ;  and  we  have  the  opinion  of  the  Greneral  Term  that 
the  facts  proved  were  sufficient,  and  the  order  of  the  Special 
Term  was  reveraed.  Whatever  our  opinion  might  be,  were 
we  reviewing  the  case  upon  the  merits,  as  the  Special  and 
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General  Terms  did,  it  is  very  clear  that  it  is  not  one  so  des- 
titute of  facts  a§  to  present  a  question  of  law.  It  depends 
upon  the  inferences  to  be  drawn  from  the  facts  stated,  and 
involves  the  degree  of  credit  to  be  given  the  witness.  The 
Special  Term  discredited  his  statements  to  a  certain  extent, 
because  he  stated  various  facts  positively,  without  giving  the 
sources  of  his  information,  and  as  to  some  of  which  he  could 
not  be  expected  to  have  a  personal  knowledge,  and  there  \a 
some  force  in  the  reasoning  of  the  learned  judge  who  held 
the  Special  Term ;  but  the  General  Term  having  taken  a 
diffei'ent  view,  and  drawn  other  inferences,  it  is  not  the  prov- 
ince of  this  court  to  pass  upon  it. 

The  witness  does  state  that  the  defendant  being  insolvent 
and  judgments  about  to  be  perfected  against  him,  he  trans- 
ferred through  a  third  person  his  property  to  his  wife,  and 
procured  her  to  execute  a  mortgage  for  the  benefit  of  his 
mother-in-law.  He  also  states  that  although  the  convey- 
ance to  his  wife  named  $2,000  consideration,  yet  no  consid- 
eration was  in  fact  paid,  and  that  he  continued  to  use  and 
control  the  property  the  same  after  as  before  the  convey- 
ance. If  these  facts  were  true  it  justified  an  inference  of 
fraudulent  disposition  of  property,  and  if  so,  the  order  is 
not  appealable  to  this  court.  It  was  the  duty  of  the  court 
below  to  pass  upon  its  sufficiency,  and  it  was  discretionary 
with  that  court  whether  to  grant  an  attachment  or  not.  If 
is  only  when  no  construction  which  might  be  given  to  the 
facts  would  justify  the  order  that  it  can  be  said  to  be 
against  law.  The  same  views  were  expressed  in  Wallace  v. 
Castle  (68  N.  Y.,  370),  and  although  the  order  in  that  case 
was  affirmed  in  this  court,  it  would  have  been  quite  as  proper 
to  have  dismissed  the  appeal.  See,  also,  LiddeU  v.  Paton  (67 
N.  Y.,  393). 

It  follows  that  the  motion  for  a  reargument  must  be  denied. 


All  concur. 
Motion  denied. 


/ 
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Peter  Walsh,  Bespoudent,  v.  Habtfobd  Fibe  Insubanox 

Company,  Appellant. 

A  prindpal  is  only  bound  by  an  act  of  his  agent  in  excess  or  abase  of  lamw^  fS- 
actoai  authority,  where  a  third  person,  believing  and  having  a  right  to 
beHeve  that  the  act  was  within  the  authority,  has  acted  or  refrained 
from  acting  in  reliance  thereon,  and  would  sustain  damage  if  the  act  of 
tiie  agent  was  not  considered  that  of  the  principaL 

A  policy  of  fire  insurance  contained  a  condition  declaring  it  void  in  case  the 
premises  insured  should  become  and  remain  vacant  for  more  than  fifteen 
days  without  notice  to  the  company  and  consent  indorsed  on  the  policy ; 
also  a  provision  that  no  officer,  agent  or  representative  of  the  company 
should  be  held  to  have  waived  any  of  its  conditions  unless  such  waiver 
was  indorsed  thereon  in  writing.  In  an  action  upon  the  policy  it 
appeared  that  the  dwelling  insured  became  and  remained  vacant  for  j^o  3861 
more  than  fifteen  days.  On  the  day  it  was  vacated  a  general  agent  of 
the  defendant  was  notified,  and  was  asked  to  consent  thereto,  which  he 
did,  and  upon  being  asked  if  it  was  necessary  to  have  the  consent  indorsed 
upon  the  policy,  replied  that  it  was  not ;  that  it  was  indorsed  upon  his 
book  and  was  all  right.  The  agent  did  make  a  memorandum  of  the 
consent  in  his  register.  No  indorsement  was  made  upon  the  policy,  and 
the  agent  made  no  report  to  the  company  of  the  application  for  or  the 
giving  of  consents  HeLd,  that  the  evidence  failed  to  show  a  valid  con- 
sent or  waiver  of  the  condition,  and  that  plaintiff  was  properly  nonsuited ; 
that,  although  the  agent  had  apparent  authority  to  consent,  and«  in  the 
absence  of  special  restictrions,  to  waive  conditions  in  the  policy ;  yet,  as 
the  mode  of  giving  consent  was  specified,  and  the  power  of  the  agent  to 
waive  the  condition  was  limited  to  an  indorsement  on  the  policy,  which 
limitation  plaintiff  is  to  be  presumed  to  have  known,  an  oral  consent  or 
waiver  did  not  bind  defendant 

Walsh  V.  HaHford  Fvre  Insurance  Company  (9  Hun  421),  reversed. 

(Argned  December  8»  1877 ;  decided  March  19, 1878.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  reversing  a  judg- 
ment in  favor  of  defendant,  entered  upon  an  order  of  the 
trial  court.     (Reported  below,  9  Hun,  421.) 

This  action  was  upon  a  policy  of  fire  insurance.  The 
material  provisions  of  the  policy  and  the  facts  appear  suf- 
ficiently in  the  opinion. 

Upon  the  trial  the  court  directed  the  jury  to  find  the  value 
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of  the  property,  reserving  the  question  as  to  which  party 
was  entitled  to  judgment,  and  thereafter  decided  that  defend- 
ant  was  so  entitled  and  ordered  judgment  accordingly. 

F.  W.  Hubbard,  for  appellant.  A  forfeiture  of  the  con- 
ditions of  liability  in  a  policy  of  insurance  can  only  be 
waived  in  the  manner  the  parties  have  prescribed  by  the 
written  contract.  (^Foot  v.  ^tna  L.  Ins,  Co.,  61  N.  Y., 
571;  Alexander  v.  Ger.  Ins.  Co.,  2  N.  Y.  W^kly  Dig.,  175; 
7  N.  Y.,  370;  19  Conn.,  544;  54  N.  Y.,  193;  20  id.,  52; 
Anchor  L.  Ins.  Co.  v.  Pease,  66  Barb.,  360;  Rohback  v. 
Ger.  F.  Ins.  Co.,  62  N.  Y.,  47;  Bush  v.  West.  F.  Ins.  Co., 
63  id.,  631;  Van  Allen  v.  F.  J.  8.  Ins.  Co.,  2  N.  Y.  Wkly 
Dig.,  408.) 

'  J.  B.  Emmes,  for  respondent.  Carpenter  was  the  general 
agent  of  defendant.  {Carroll  v.  Charter  Oak  Ins.  Co.,  40 
Barb.,  292;  Fllis  v.  AlbanT/  City  F.  Ins.  Co.,  50  N.  Y.,  402, 
408.)  He  could  make  parol  contracts  of  insurance  binding 
upon  the  company.  {^Fish  v.  Cotterel,  44  N.  Y.,  538;  40 
id.,  402;  Angell  v.  HaHf.  F.  Ins.  Co.,  59  id.,  171.)  As 
such  general  agent  Carpenter  could  waive  any  condition  in 
the  policy,  and  defendant  would  be  bound  thereby.  (  Wood 
V.  Poughkeepsie  Ins.  Co.,  32  N.  Y.,  619;  38  Barb.,  402; 
Bodine  v.  Ex.  F.  Ins.  Co.,  51  N.  Y.,  117;  26  id.,  460;  20 
Wall.,  560;  57  Barb.,  519;  10  Abb.  [N.  S.],  166;  Parker 
V.  Arctic  F.  Ins.  Co.,  1  N.  Y.  S.  C.  K.,  397;  59  K  Y.,  1; 
Van  Allen  v.  F.  J.  S.  Ins.  Co.,  10  Hun,  397.)  The  parol 
waiver  by  Carpenter  was  binding  on  defendant.  (Pratt  v. 
JV.  Y.  C.  Ins.  Co.,  55  N.  Y.,  505;  Thayer  v.  Agri.  Ins.  Co., 
5  Hun,  556;  Hotchkiss  v.  Germ.  F.  Ins.  Co.,  5  id.,  90; 
Arkell  v.  Commerce  Ins.  Co.,  7  id.,  455;  Pechner  v.  Phoenix 
Ins.  Co.,  65  N.  Y.,  195;  Pitney  v.  Glen's  Falls  Ins.  Co.,  65 
id.,  6;  Blanchard\.  Trim,  38  id.,  225;  Fish  v.  Cotterel,  44 
id.,  538.) 

Andrews,  J.  The  policy  contains  the  following  condi- 
tions and  provisions  :     "If  the  premises  hereby  insured  shall 
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become  vacated  by  the  removal  of  tiie  owner  or  occupant,  and 
so  remain  for  more  than  fifteen  days  without  notice  to  the 
company  and  consent  mdorsed  hereon,  then  the  policy  shall 
be  void.  And  it  is  further  expressly  covenanted  by  the 
parties  hei*eto  that  no  officer,  agent  or  representative  of  this 
company  shall  be  held  to  have  waived  any  of  the  terms  and 
conditions  of  the  policy,  unless  such  waiver  shall  be  indorsed 
hereon  in  writing.  This  policy  is  made  and  accepted  upon 
the  above  express  conditions.'' 

The  dwelling  insured  when  the  policy  was  issued  was 
occupied  by  a  tenant  who  left  the  premises  June  3,  1875,  and 
the  house  remained  vacant  from  that  time  until  the  time  of 
the  fire,  July  23, 1875.  There  was  no  consent  to  the  vacancy 
indorsed  on  the  policy,  and  prima  fdcie  the  plaintiff  was  not 
entitled  to  recover.  The  vacancy  for  more  than  fifteen  days 
before  the  fire  having  been  shovm,  it  was  incumbent  upon  the 
plaintiff  in  order  to  maintain  his  action  to  establish  that  the 
company  had  waived  or  dispensed  with  the  condition,  or  in 
some  way  precluded  itself  from  taking  advantage  of  it.  It 
appeared  upon  the  trial  that  one  Carpenter  was  the  agent  of 
the  defendant  at  Carthage,  and  was  authorized  to  solicit 
risks,  receive  applications  for  uisurance,  fix  rates  of  pre- 
mium, and  issue  and  renew  policies  on  behalf  of  the  defendant. 
The  policy  in  question  was  issued  by  Carpenter.  The  plain- 
tiff's son,  who  acted  for  him,  met  Carpenter  on  the  day  the 
dwelling  was  vacated,  and  informed  him  that  the  tenant  was 
moving  out,  and  asked  him  to  consent  that  the  dwelling 
should  remain  vacant,  and  Carpenter  replied  that  he  would 
give  his  consent.  The  next  morning,  as  the  son  testified,  he 
went  to  Carpenter's  office  to  see  if  he  had  given  consent,  and 
asked  him  if  it  was  necessary  to  get  the  policy  and  have  the 
consent  indorsed,  and  Carpenter  replied,  '*  it  was  not  neces- 
sary ;  it  was  indorsed  on  the  books,  and  it  was  all  right." 
Carpenter  was  called  as  a  witness  for  the  plaintiff  and  tes- 
tified :  "I  think  Mr.  Walsh,  either  in  the  office  or  on  the 
steps,  spoke  to  nie  and  asked  me  if  it  was  not  necessary  to 
indorse  that  (consent)  on  the  policy.      I  told  him  I  did 
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not  think  it  was,  but  I  couldn't  do  it"  Carpenter  kept  a 
register  in  which  he  entered  a  memorandum  of  the  policies 
issued  ^t  his  agency,  and  in  the  margin  of  the  register  oppo- 
site the  memoi*andum  of  the  policy  in  question  was  entered, 
in  his  handwriting,  the  words  ^'permission  to  be  vacated 
between  time  of  tenant  moving  out  and  another  coming  in." 
When  this  entry  was  made  is  left  uncertain.  Carpenter, 
when  pressed  to  state  the  time,  said,  '*I  guess  it  was 
before  the  fire."  and  he  was  unable  to  fix  the  time  more 
definitely. 

The  plaintiff  on  the  trial  insisted  that  the  evidence  and  facts 
above  recited  established  a  waiver  by  the  defendant  of  the 
condition  requiring  that  consent  to  a  vacancy  should  be 
mdorsed  on  the  policy.  In  determining  this  question  it  is 
important  to  bear  in  mind  that  there  is  no  proof  tending  to 
show  a  waiver  by  the  company  of  the  condition,  independ- 
ently of  the  acts  of  the  agent  Carpenter.  The  transaction 
between  the  agent  and  the  insured  was  not  known  to  the  . 
company  until  after  the  fire.  The  agent  made  no  report  of 
the  fact  that  the  consent  had  been  applied  for,  or  had  been 
given.  Li  short,  there  was  no  recognition,  afiirmance,  or 
ratification  by  the  company  of  what  was  said  or  done  by  the 
agent  upon  the  application  of  the  plaintiff  for  consent  that 
the  premises  might  remain  vacant.  The  question,  therefore, 
whether  there  was  a  valid  consent  that  the  dwelling  might 
remain  imoccupied,  depends  upon  the  authority  of  the  agent 
to  give  such  consent  in  any  other  mode  than  by  indorsement 
upon  the  policy;  or,  in  other  words,  whether  having  power 
to  consent  by  indorsement  on  the  policy,  he  could  neverthe- 
less bind  the  company  by  an  oral  consent,  or  by  such  consent 
accompanied  with  a  memorandum  thereof  made  in  his  regis- 
ter. That  the  agent  was  authorized  to  consent  to  the  vacancy 
by  a  written  indorsement  on  the  policy  is  clearly  implied 
from  the  language  of  the  condition,  and  if  the  mode  in  which 
his  consent  should  bo  manifested  had  not  been  specified,  or 
if  no  provision  upon  the  subject  had  been  contained  in  the 
policy,  we  do  not  doubt  that  Carpenter  could  have  consented 
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either  orally  or  in  writing,  and  that  his  consent  in  either 
mode  would  have  bound  the  company.  He  was  the  general 
agent  of  the  company  in  the  locality  where  he  resided  to 
make  contracts  of  insurance  in  its  behalf,  and  was  vested 
with  large  discretionary  powers.  The  power  of  such  an 
agent  must,  in  the  absence  of  special  restrictions,  be  deemed 
to  include  the  power  to  modify  contracts  made  by  him,  dis- 
pense with  conditions,  and  do  such  acts  from  time  to  time  as 
are  necessary  to  prevent  a  forfeiture  of  policies  as  a  conse- 
quence of  changes  in  the  ownership,  situation,  or  occupation 
of  the  insured  property. 

Insurance  corporations  organized  under  the  laws  of  one 
Stat«  may,  and  often  do,  carry  on  theb  business  in  other 
States.  They  cannot  conduct  their  business  except  through 
agents,  and  it  is  a  reasonable  and  just  inference  that  agents 
entrusted  with  the  power  to  make  original  contracts  of  insur- 
ance have  also  the  power  to  modify  them  as  occasions  and 
circumstances  require.  Nor  would  a  restriction  upon  the 
power  of  an  agent,  not  known  to  persons  dealing  with  him, 
limiting  the  usual  powers  possessed  by  agents  of  the  same 
character,  exempt  the  principal  from  responsibility  for  his 
acts  and  contracts,  which  were  within  the  ordinary  scope  of 
the  business  entrusted  to  him,  although  he  acted  in  violation 
of  special  instructions. 

The  company  could  itself  dispense  with  this  condition  by 
oral  consent,  as  well  as  by  writing  {Trustees,  etc,,  v.  Brook' 
Jyn  Fire  Ins,  Co.j  19  N.  Y.,  305);  and  Carpenter,  unless 
specially  restricted,  would  have  possessed,  in  this  respect,  the 
power  of  the  principal.  But  the  policy  contains  the  provis- 
ion that  no  agent  of  the  company  shall  be  deemed  to  have 
waived  any  of  the  teims  and  conditions  of  the  policy,  unless 
such  waiver  is  indorsed  on  the  policy  in  writing.  This  is  a 
plain  limitation  upon  the  power  of  agents,  and  can  mean 
nothing  less  than  that  agents  shall  not  have  the  power  to 
waive  conditions,  except  in  one  mode,  viz.,  by  an  indorse- 
ment on  the  policy.  The  plaintiff  is  presumed  to  have 
known  what  the  contract  contained,  and  the  proof  tends  to 
BiCKBLS— Vol.  XXVIII.     2 
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the  conclusion  that  this  provision  was  brought  to  his  notice. 
He  saw  fit,  however,  to  accept  the  assurance  of  the  sgeut 
that  an  entry  in  the  register  was  sufficient.  It  is  difficult  to 
see  how,  upon  the  law  of  contracts  and  agency,  the  plaintiff 
can  recover.  The  entry  in  the  register  was  not  an  mdorse- 
ment  on  the  policy.  The  oral  consent  was  an  act  in  excess 
of  the  known  authority  of  the  agent.  The  provision  was 
designed  to  protect  the  company  against  collusion  and  fraud, 
and  the  dangers  and  uncertainty  of  oral  testimony.  The 
case  seems  to  be  a  hard  one  for  the  plaintiff ;  but  courts  can- 
not moke  contracts  for  parties,  nor  can  they  dispense  with 
their  provisions. 

The  authority  of  an  agent  is  not  only  that  conferred  upon 
him  by  his  commission,  but  also  as  to  third  persons  that 
which  he  is  held  out  as  possessing.  The  principal  is  often 
bound  by  the  act  of  his  agent  in  excess  or  abuse  of  his  actual 
authority,  but  this  is  only  true  between  the  principal  and 
third  persons,  who  believing  and  having  a  right  to  believe 
that  the  agent  was  acting  within  and  not  exceeding  his  author- 
ity, would  sustain  loss  if  the  act  was  not  considered  that  of 
the  principal.  {Clark  v.  Metropolitan  Bank,  3  Duer,  248  ; 
Story  on  Agency,  §  127  ;  Howard  v.  Braithwaite,  1  Ves.  & 
B.,  209  ;  Stainer  v.  Tysen,  3  Hill,  279  ;  Barnard  v.  Wheeler, 
24  Me.,  279.)  The  doctrine  is  established  to  prevent  fraud, 
and  proceeds  also  upon  the  groimd  that  when  one  of  two  inno- 
cent persons  must  suffer  from  the  act  of  a  third  person,  he 
shall  sustain  the  loss  who  has  enabled  the  third  person  to  do 
the  injury.  If,  however,  a  person  dealing  with  an  agent 
knows  that  he  is  acting  under  a  circumscribed  and  limited 
authority,  and  that  his  act  is  in  excess  of  or  an  abuse  of  the 
authority  actually  conferred,  then  manifestly  the  principal  is 
not  bound,  and  it  is  immaterial  whether  the  agent  is  a  general 
or  special  one.  The  principal  has  the  unqualified  right,  as 
between  himself  and  the  agent,  to  define  and  limit  the  agent's 
authority  ;  to  invest  him  with  large  or  with  restricted  powera 
only.  The  agent,  as  we  have  seen,  may  sometimes  bind  the 
principal,  although  he  transgresses  his  instructions,  provided 
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his  apparent  authority  extends  to  the  act  done,  but  this  is  a 
rule  of  protection  only. 

Applying  to  this  case  these  funiliar  principles,  there  can 
be  little  doubt  how  the  question  presented  in  this  case  should 
be  decided.  There  was  a  breach  of  condition  which,  by  the 
express  terms  of  the  contract,  rendered  the  policy  void.  The 
condition  was  a  lawful  one,  and  one  which  the  company  had 
the  right  to  insert  in  the  contract.  The  judge  at  the  trial 
held  the  proof  to  be  insufficient  to  establish  a  waiver  of  the 
condition,  and  nonsuited  the  plaintiff.  The  General  Term 
reversed  the  judgment  on  the  nonsuit,  and  ordered  a  new 
trial. 

We  think  this  action  cannot  be  sustained.  This  con- 
clusion does  not  interfere  with  that  class  of  cases  which  have 
established  that  conditions  for  the  prepayment  of  premium 
aud  the  like,  which  enter  into  the  validity  of  a  contract  of 
insurance  at  its  inception,  may  be  waived  by  agents,  and  ai'e 
waived  if  so  intended,  although  they  remain  in  the  policy 
when  delivered,  and  that  a  contract  for  renewal  is  for  this 
purpose  to  be  treated  as  an  original  contract.  {Trustees^  etc. 
V.  Brooklyn  Fire  Ins.  Co.,  19  N.  Y.,  305  ;  Sheldon  v.  Atlavr 
tic  Fire  and  Marine  Ina.  Co..,  26  id.,  460;  Boehen  v.  Wil- 
Uaniaburgh  Ina.  Co.,  35  id.,  181  ;  Bodine  v.  The  Exchange 
Ina.  Co.,  51  id.,  117  ;  Bowman  v.  Agricultural  Ina.  Co.,  59 
id.,  526 ;  Carroll  y.  Charter  Oak  Ina.  Co.,  1  Abb.  Ct.  App., 
Dec,  316;  Van  Schoick  Y.JiTiagara  Ina.  Co.,  68  N.  Y.,  434.) 
We  think  a  recovery  cannot  be  permitted  in  this  case  with- 
out changing  the  law  of  contracts. 

The  order  granting  a  new  trial  should  be  reversed,  and 
judgment  entered  upon  the  nonsuit  affirmed. 

Allen,  Rapallo  and  Earl  JJ.,  concur ;  Church,  Ch.  J., 
FoLOER  and  Miller,  JJ.,  dissent. 

Order  reversed  and  judgment  affirmed. 
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ils     §      Edwabd  Lanqe,   Appellant,   tf.   Chables  L.  Benedict, 
>ig_jflol  Beepondent. 


A  judge  of  a  superior  court  or  court  of  general  jurisdictioa  is  not  liable  fyr 
a  judicial  act  in  a  matter  within  his  jurisdiction,  although  the  act  is  in 
excess  thereof. 

In  an  action  for  faJse  imprisonment  the  complaint  alleged,  in  substance, 
that  defendant  wrongfully  and  willfully,  without  just  cause,  provocation 
or  jurisdiction,  falsely  imprisoned  and  caused  to  be  detained  in  prison 
the  plainti£f,  under  the  following  drcumstances :  Defendant  presided  as 
judge  at  and  held  a  United  States  Circuit  Court,  before  which  plaintiff 
was  tried  and  convicted  of  a  statutory  offence,  punishable  by  a  fine  or 
imprisonment ;  he  was  sentenced  by  defendant  to  pay  a  fine  and  also 
to  be  imprisoned.  Plaintiff  paid,  the  amount  of  the  fine  to  the  clerk  of 
the  court,  who  paid  the  same  into  the  United  States  treasury.  A  writ 
of  habeas  corpus  was  granted  and  returned  into  said  court  during  the 
same  term,  and  on  such  return,  defendant  holding  the  court  and  as  judge 
thereof,  vacated  and  set  aside  the  sentence,  and  re-sentenced  the  plaint^ 
to  imprisonment,  and  he  was  imprisoned  accordingly.  In  proceedings 
afterwards  had  the  United  States  Supreme  Court  adjudged  and  re-sen- 
tence to  have  been  pronounced  without  authority,  and  discharged  plain- 
tiff from  imprisonment.  It  was  not  alleged  that  defendant  was  a  party 
to  such  pix)ceedingB  or  was  represented  or  heard  therein.  Held,  that  the 
complaint  did  not  set  forth  a  cause  of  action,  and  that  a  demurrer  thereto 
was  properly  sustained ;  that  defendant  in  imposing  the  second  sentence 
acted  judicially  and  was  not  liable,  although  such  sentence  was  in  excess 
of  jurisdiction  and  void. 

Also,  held,  that  the  general  averment  in  the  complaint  that  defendant 
**  wrongfully  and  willfully,  without  *  *  *  jurisdiction  falsely 
imprisoned  "  the  plaintiff,  did  not  entitie  plaintiff  to  judgment  under  the 
rule  that  the  demurrer  admits  the  allegations  in  the  pleadings  demurred  « 
to,  as  by  the  complaint  it  was  based  upon  the  special  circumstances  set 
forth,  and  was  no  broader  or  more  effectual  than  those  circumstances. 

(Argued  January  81, 1878 ;  decided  March  19, 1878.) 

Appeal  from  judgment  of  tho  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  in  favor  of 
defendant,  entered  upon  an  order  reversing  an  order 
of  Special  Term  which  overruled  a  demurrer  to  the  com- 
plaint herein,  and  sustainmg  the  demurrer.  (Reported 
below,  8  Hun,  362.) 
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This  action  was  for  false  imprisonmeut.  The  allegations 
of  4he  complaint  are  set  forth  sufficiently  in  the  opinion. 

Wra.  Heavy  Amoux^  for  appellant.  When  plaintiff  was 
convicted  he  was  not  legally  liable  to  the  punishment  imposed. 
{Ex  parte  Lange^  18  Wall.,  165;  People  v.  Liscomb^  60 
N.  Y.,  570.)  Plaintiff  was  not  compelled  to  stand  or  fall 
by  the  record  as  made  by  defendant,  so  that  no  notice  of 
what  was  done  under  it  can  be  taken  by  the  court  having 
jurisdiction  herein.  {Gahan  v.  Lafitte^  3  Moore  P.  C.  C, 
282;  People  v.  Carter^  29  Barb.,  203.)  Final  judgment 
having  been  rendered  in  plaintiff's  case,  defendant  had  no 
power  to  open  it  to  render  a  different  judgment  upon  the 
same  facts,  and  is  liable  for  so  doing.  (1  Wait's  Pr.,  12; 
People  V.  Liscomb,  60  N.  Y.,  576;  Butler  v.  Van  WycJc,  1 
Hill,  459;  1  Cooley's  Blackstone,  70,  note  5;  Hum's  Legal 
Judgment  [Townshend's  ed.],  424;  Ex  parte  Lange^  18 
Wal.,  165;  U.  S.  v.  Un.  Pac.  B.  li.  Co.,  91  U.  S.  R,  91.) 
When  the  United  States  Supreme  Court  determined  that  the 
writ  of  habeas  corpua  should  issue,  it  necessarily  determined 
that  plaintiff's  imprisonment  was  illegal.  {People  v.  Liscomb, 
60  N.  Y.,  570.)  Jurisdiction  is  the  right  to  pronounce  judg- 
ment acquired  through  due  process  of  law.     (10  Co.,  73  a; 

1  Bulstr.,  211;  Hale's  Anal.,  §  11;  Halifax  Anal.,  b.  3,  c.  8, 
num.  A]  U.  S.  v.  Arredondo,  6  Pet,  691,  709;  2  How. 
[U.  S.],  319,  339;  3  Mete,  460,  462;  1  Hurd  on  Freedom 
and  Bondage,  22;  Sprague's  New  Science  of  Law,  4;  In  re 
Timan,  5  B.  <fe  S.,  645,  672;  Du  Ponceau  on  Jurisdiction, 
21;  Lock  V.  Ashton,  12  Q.  B.,  874;  Martin  v.  Marshall^ 
Hob.,  63;  State  v.  Sauvinet,  24  La.  An.,  119;  13  Am.  R., 
115;  Austin  on  Jurisprudence,  793.)  As  to  what  is  due 
process  of  law.  (Thompson's  Magua  Charta,  52,  82,  83, 
113,  127,  155,  423;  2  Coke's  Inst.,  50;  Murray's  Lessee  v. 
Hob.  Land  Co.,  18  How.  [U.  S.],  276;  In  re  John  and 
Cherry  Sts.,  19  Wend.,  676;  1  Reeves'  Hi«t,  Eng.  Law,  249; 

2  Stoiy  Const.,  §  1789;  Green  v.  Briggs,  1  Curtis  C.  C, 
326;   Westervelt  v.  Gregg,  12  N.  Y ,  209;   Taylor  v.  Por. 
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ter,  4  Hai,  146;  Burch  v.  Newbury,  10  N.  Y.,  397; 
Embury  v.  Connor,  3  N.  Y.,  517;  Wynhamer  v.  People,  13 
id.;  416;  MeL  Bd.  of  Health  v.  Heister,  37  id.,  682;  State 
V.  Simons,  2  Spear,  767;  U.  S.  Const.,  art.  5;  Rowan  v. 
State,  30  Wis.,  129-148;  1  Kent's  Com.  [11th  ed.],  600;  Bk. 
of  Columbia  v.  Okley,  4  Wheat.,  236;  DarL  CoL  y.  Wood- 
ward, 4  id.;  Sedg.  Stat.  &  Con.  Law,  637 ;  Cooley's 
Const.  Lim.,  354,  397;  Mayo  v.  Wilsmi,  1  N.  H.,  53; 
McCready  v.  Sextan,  29  Iowa,  356;  4  Am.  K.,  229.)  The 
right  of  a  court  to  pronoimce  judgment,  by  due  process  of 
law,  demands  three  out  of  the  five  following  requisites,  viz., 
jurisdiction  of  the  temtory.  (Story's  Confl.  Law,  §§  18, 
20,  639;  Rodenburg  De  Stat.,  chap.  3,  §  1,  p.  7;  Clark's  Tr. 
on  Extradition,  96;  Sedg.  Stet.  Law,  70;  Voet  De  Stat., 
§  4,  ch.  2,  u.  7,  p.  124;  1  BouUenois  Prin.  Gen.,  6,  p.  4;  1 
Foullier,  92;  Fit.  prel.,  §§  8,  112;  Blanchard  v.  Russell^ 
13  Mass.,  4 ;  Bk.  of  Augusta  v.  Earle,  13  Peters,  519; 
Lawrence's  Wheaton,  188 ;  Story's  Confl.  Law,  §  537 ; 
Huberus,  tom.  2,  lib.  5,  tit.  1,  de  Foro  Compet.,  §  38,  p. 
722;  J.  Voet  ad.  Pand.,  lib.  5,  tit.  1,  de  Judiciis,  303;  1 
BouUenois,  obs.  25,  pp.  601,  618,  619,  635;  Henry  Foreign 
Law,  ch.  8,  p.  54,  ch.  9,  p.  63;  Erskiue,  Scot.  Inst.,  b.  1, 
tit.  2,  §  16-22;  Dig.,  lib.  2,  tit.  1,  1.  20;  Yelv^ton  v.  Yel 
verton,  1  Sw.  &  Tr.,  586;  Warrender  y.Warrender,  9  Bligh, 
144;  Litchfield  v.  Burwell,  5  How.  Pr.,  341;  Ex  parte  Green 
V.  Oneida  Common  Pleas,  10  Wend.,  692;  Fiske  v.  Ander- 
son,  12  Abb.,  8;  Eenton  v.  Garlick,  8  J.  R.,  150;  Andrews 
V.  Ileriot,  4  Cow.,  624;  Bai'nes  v.  Harris,  4  N.  Y.,  377; 
Du  Ponceau  on  Jurisdiction,  34.)  Jurisdiction  of  the  sub- 
ject-matter. {Burckle  v.  Eckhart,  3  N.  Y.,  132, 137;  Coffin 
V.  Tracy,  3  Caines,  129;  Davis  v.  Packard,  7  Peters,  276; 
Dudley  v.  Mayhew,  3  N.  Y.,  9;  McMahon  v.  Rauhr,  47  id., 
67;  People  v.  Tlie  Clerk,  etc.,  3  Abb.,  309;  1  Kent's  Com., 
281;  Viburt  v.  Frost,  3  Abb.  Pr.  R.,  119;  Bingham  v.  Dis- 
brow,  37  Bai-b.,  24;  The  Mary,  9  Cranch,  126;  Shrivei^s 
Lessee  v.  Lynn,  2  How.,  60.)  Jurisdiction  of  the  process. 
(Fitzh.  Abr.   Moustraus  de  Faite,  pL  182;  Year  Bk.,  39 


1878.]  LaITQB  «•  BBNBBICft.  15 


Statement  of  case. 


Hen.,  6,  p.  17,  pi.  21;  Broom's  Const.  Law,  165;  Martiny. 
Marshall,  Hob.,  63;  Entich  v.  GarringUm,  2  Wils.,  275; 
Perkins  v.  Proctor,  2  id.,  382;  Mitchells.  Foster,  12  A.  &  K, 
472;  Grumon  v.  Raymond,  1  Conn.,  40;  Comyn's  Dig.,  tit. 
Imprisonment  [H.  5,  7];  2  Inst.,  52,  186,  187;  II.  P.  C, 
94;  Greene  v.  BHggs,  1  Curtis  C.  C.  R.,  311;  In  re  Tivnan, 
6  Best  &  Smith,  645;.  Kliiber,  §  66;  Martens'  Precis,  §  101; 
Opinions  Att'ys-GenL,  vi.  485,  vii.  6 ;  In  re  Kaine,  14  How., 
103;  Clark's  Treatise  on  Extradition,  91;  Lessees  of  Payne 
V.  Moreland,  15  Ohio,  444;  Borden  y.  Stale,  11  Ark.  [6  Eng- 
lish], 519;  Lessee  of  Walden  v.  Craig's  Heirs,  14  Pet.,  154; 
Webster  v.  Reid,  11  How.,  450;  U.  8.  v.  Thompson,  2  Cr. 
C.  C.  R.,  409;  Countess  of  Rutland* s  Case,  6  Rep.,  54  a.) 
Jurisdiction  of  the  person.  (1  Samid.  by  Wms.,  87,  90, 
n.  1;  1  Co^vp.,  10;  3  T.  R.,  185;  Ba^-nes  y.* Harris,  4 
N.  Y.,  377;  Harriott  v.  The  New  Jersey  R.  R.  Co.,  8  Abb., 
284;  Li  the  Matter  of  Ferguson,  9  J.  R.,  289;  McMahon 
V.  Mut.  Benefit  Life  Ins.  Co.,  3  Bosw.,  644;  8  Abb.  Pr., 
297;  Hunty.  Inhahitants  of  Hanover,  8  Mete,  343;  Turner 
V.  Roby,  3  N.  Y.,  196;  King  v.  Pediam,  Caith.,  406;  Rex 
V.  Glegg,  1  Str.,  475;  Hurd.  Hab.  Corp.,  363;  Rex  v.  The 
Chancellor,  etc.,  1  Str.,  557;  Bloom  v.  Burdich,  1  Hill,  139; 
Bustard  v.  Gates,  4  Dana,  435;  The  Mary,  3  Con.  [U.  S.], 
212;  BoswelVs  Lessee  v.  Otis,  9  How.  [U.  S.],  350;  Borden 
V.  Fitch,  15  J.  R.,  142;  Ililhum  v.  TFbodtPor^A,  5  id.,  41: 
Robertson  v.  ExWs.  of  Ward,  8  id.,  80;  Fenton  v.  Garlic, 
id.,  96;  Pawling  v.  jBerrf,  13  id.,  192;  G^ic;2h  v.  McCarroll, 
1  S.  &  M.,  368;  /S^eer^  v.  Steers,  3  Cushman,  513;  Edwards 
V.  Toomer,  14  S.  &  M.,  75;  /^e^A  v.  /Sto^e,  13  id.,  140; 
Har7%s  y.  Haldeman,  14  How.,  336;  1  ^ii^ith's  Lead.  Cases, 
834  [5th  Am.ed.];  Mills  v.  Buryee,  2  Hare  &  Wal.  [L.  C], 
815;  In  Matter  Flatbush  Ave.,  1  Barb.,  289;  Mason  v.  Kil- 
librum,  2  Yerg.,  383;  Shafery.  Gates,  2  B.  Mon.  R.,  455; 
1  Camp.,  66;  Borden  v.  State,  11  Ark.,  520,  569;  Webster 
V.  Reid,  11  How.  Pr.  R.,  437;  Harris  v.  Hardman,  14  id., 
334;  Shumtoay  v.  StiUman,  6  Wend.,  447;  Bigelaw  v. 
/Steam*,   19  J.  R.,  39;  /^aTi^on  v.  Ellis,  12  N.  Y.,  578; 
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Mdckey  v.  Gordon^  34  N.  J.;  291;  Fam/iamy.  Htldre6h,S2 
Barb.,  277;  Cole  v.  Hudson^  63  id.,  234;  Donnollyy.  Ltbhy^ 
31  N.  Y.  Sup.  Ct.  R.,  279;  Bmrmain  v.  Sir  W.  ScoU,  3 
Camp.,  590.)  Jurisdiction  of  the  triaL  (Erskine's  Speeches 
[Reeves  &  Turner's  ed.,  1870],  163;  Bawan  v.  8tafe,  30 
Wis.,  129 ;  liex-  v.  Bolion,  12  B.,  66 ;  U.  S.  v.  Burr,  2 
Wh.  Cr.  Cas.,  573;  Broom's  Const.  Law,  165;  Cave  v. 
Mountain,  1  M.  &  G.,  261;  Bex  v.  Moulton,  1  Q.  B.,  667; 
Painter  v.  Liverpool  Gas  Co.,  3  A.  &  E.,  453;  B.  v.  Totness, 

7  Q.  B.,  690  ;  i?.  v.  Lightfoot,  6  E.  &  B.,  822;  Archbold 
Cr.  PL,  108;  Const  Mass.,  1780,  ait  XII,  1  Hough.,  624; 
Const.  New  Hamp.,  1792,  art.  XV,  2  id.,  9;  iZ.  v.  Layer, 
16  Howell  St.  Pr.,  101;  2  Hale's  Pleas  of  the  Crown,  258, 
317;  Case  of  Stephen  Le  Ferraary  2  Hale,  317;  B.  v. 
Pictan,  30  Howell  St.  Tr.,  895;  2  Inst,  178,  179;  Keilw. 
70;  Rast  Ent.,  385;  Hawk.,  b.  2,  c.  30,  §  16;  4  Bla. 
Com.,  327;  B,  v.  Juliana  Quick,  3  Howell  St.  p.  360; 
B.  V.  Westm,  2  How.  St  Tr.,  914;  May  v.  B.  B., 
3  Wis.,  219;  Shaver  v.  Starred,  4  Ohio  [N.  S.],  494;  JVbrval 
V.  Bice,  2  Wis.,  22;  Vauffh  v.  Scade,  30  Miss.,  600;  Isom 
V.  B,  B.,  36  id.,  300;  People  v.  Lane,  6  Abb.  [N.  S.J,  105; 

8  Blacks.,  379;  1  Reeve's  His.  Eng.  Law,  87;  Cruger  v. 
B.  B.,  12  N.  Y.,  190,  193;  Wynehairner  v.  People,  13 
id.,  378,  427;  People  v.  (7am???,  3  Park,  c.  22;  Const  Deb., 
1846,  540;  People  v.  Cancemi,  7  Abb.  P.  R.,  271,  301; 
Blackstone,  vol  1,  133,  vol.  4,  p.  189;  Kiljaigs  R.,  59;  1 
Woodeson's  Lectures,  346;  3  Inst.,  30;  B.  v.  St,  Michael, 
2  W.  Bl.  718;  B.  v.  Mellor,  5  Cox  C.  C,  454;  Shepherd 
V.  The  People,  25  N.  Y.,  406,  418;  State  v.  Martin,  30 
Wis.,  216;  11  Am.,  567;  Ex  parte  Lange,  18  Wall.,  163; 
Bex,  V.  Ellis,  5  B.  &  C,  395;  The  King  v.  Bourne,  7  A.  & 
E.,  68;  The  Queen  v.  Silversides,  3  Q.  B.,  406;  King  v. 
TTie  Queen,  7  id.,  795;  Holtr.  Begina,  2  D.  &  L.,  774;  9 
Jur.,  538;  Holland  v.  Queen,  2  Jebb.  &  S.,  357.)  The 
question  of  jurisdiction  may  be  inquired  into  as  a  mat- 
ter of  a  fact  in  all  subsequent  actions  wherein  any  judg- 
m^it  in  a  foreign  tribunal  is  brought  m  question.     This 
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principle  of  law  applies  to  an  action  growing  out  of  any 
matter  in  a  Federal  court,  whether  pleaded  as  the  foundation 
of  the  action  or  as  matter  of  defence.     (Const.  U.  S.,  art. 

IV,  sec.  1;  Mills  v.  Duryea^  7  Cranch,  484;  Story  on  Const., 
%  183,  1313;  Webster  y.  Reid,  11  How.,  437;  Harris  y. 
Hardeman^  14  id.,  334;  Cliristmas  v.  Russell^  5  Wall.,  290; 
Elliott  V  Pearsall  1  Pet.,  328,  345;  V.  S.  v.  Arredonds,  2 
id.,  279;  Voorheesv.  Bh.  of  U.  /S.,  10  id.,  475;  Wilmxy. 
Jdckson,  13  id.,  511;  Shriver  v.  Lynn^  2  How.,  60;  IlkJcey 

V.  Stewart^  3  id.,  762;  Williams  v.  Berry,  8  id.,  540; 
14  id.,  334;  Thompson  v.  Whitman,  11  Am.  E.,  435,  note  ; 
Sprague's  New  Science  of  Law,  24;  Lord  Moucreff,  Address 
Social  Science  Ass'n,  1874;  Starbuck  v.  Murray,  5  Wend., 
156;  Marx  v.  JPore,  11  Am.  K.,  434;  Noyes  v.  Bvller,  6 
Barb.,  613;  Kerr  v.  Kerr,  41  N.  Y.,  275;  Kinmer  v.  Kin-^ 
nier,  45  id.,  541;  Burckle  v.  Eckhart,  3  id.,  137:  Peacock 
V.  Bell,  1  Saund.,  74;  1  Wm's  notes  to  Saunders,  96,  note  2; 
Bissell  V.  Briggs,  9  Mass.,  462;  Hall  v.  Williams,  6  Pick., 
222;  Woodward  v.  Freewere,  6  id.,  354;  Moore  v.  Hous- 
ton, 3  S.  &  R.,  189;  Harrington  v.  People,  6  Barb.,  607; 
Sears y.  Terry,  26  Conn.,  273;  Z>enmn<7  v.  Corvin,  11  Wend., 
648;  People  v.  Cassels,  5  Hill,  164;  72.  v.  Bolton,  1  Q.  B., 
66;  /?.  V.  Badger,  6  E.  &  B.,  13;  R.  v.  Wood,  5  id.,  49; 
R.  V.  Justices  of  Totness,  2  L.  M.  &  P.,  230;  R,  v.  St. 
Olav^s  Board,  8  E.  &  B.,  529;  In  re  Smith,  3  H.  &  N.,  227; 
i?.  V.  Nunnely,  E.  B.  &  E.,  852;  R.  v.  Cudland,  7  E.  &  B., 
352;  i?.  V.  Baxikhouse,  90  L.  J.  Mc,  118;  72.  v.  St.  Jameses, 
Westminster,  2  A.  &  E.,  241;  7?.  v.  Inhabitants  of  Marlavo, 
2  East,  244;  R.  v.  Justices  of  Yorkshire,  5fT.  E.,  629; 
72.  V.  Justices  of  Cheshire,  1  P.  &  D.,  93  5  72.  v.  Sheffield, 
etc,  72.  R.,  11  A.  &  E.,  194;  77/e  Wliitbury,  etc..  Union  Casei 
4  E.  &  B.,  314  ;  In  re  Penny,  7  id.,  660;  Mortimer  v.  /S. 
Trcr&«  72.  72.,  E.  &  E.,  375  ;  In  re  Hopkins,  E.  B.  &  E., 
100;  72.  V.  Recorder  of  Cambridge,  8  E.  &  B.,  637;  72.  v. 
Cheltenham  ComWs,  1  Q.  B.,  467;  In  re  Bakei\  2  H.  &  K, 
219;  People  v.  McLeod,  3  Hill,  665;  Peqp?e  v.  CTari-,  7 
N.  Y.,  390;   Ohio  L.  and  T.  Co.  v.  De  Bolt,  16  How.,  428; 
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Buchiiow  V.  Finley,  2  Pet.,  590;  Bank  of  Augxista  v.  Earle^ 
13  id.,  520;  Martin  v.  Hunter,  1  Wheat.,  334.) 

When  the  judgment  of  a  court  of  lunited  jurisdiction 
becomes  a  subject  of  legal  investigation,  the  jurisdiction  of 
the  court  or  judge  pronouncing  such  judgment  must  affirm- 
atively appear  upon  the  record  to  sustain  its  validity,  other- 
wise such  judgment  is  void.  {Jones  v.  Reed^  1  Johns.  Cas., 
20;  Wells  v.  Newkirk,  id.,  228;  Powers  v.  People^  4  J.  R, 
292;  Bloom  v.  Burdick,  1  Hill,  130;  Adkins  v.  Brewer,  3 
Cow.,  206;   Turner  v.  Roby,  3  N.  Y.,  193.) 

The  Circuit  Court  of  the  United  States  being  a  court  of 
limited  jurisdiction  in  respect  to  all  criminal  trials  there  was 
no  presumption  of  law  that  defendant  acted  within  his  author- 
ity, and  upon  its  being  questioned  he  was  bound  to  show 
affirmatively  his  jurisdiction  to  protect  him  as  a  judge. 
{Dicas  V.  Brougham,  6  Car.  &  P.,  249  ;  Christie  v.  Univin, 
11  A.  &  K,  373;  Houlden  v.  Smith,  14  Q.  B.,  841;  Carratt 
V.  MorUy,  1  id.,  18;  Watson  v,  Bodell,  14  M.  &  W.,  57; 
Colder  V.  Halket,  3  Moore  P.  C,  C,  76,  77;  Denning  v. 
Corwin,  11  Wend.,  648;  Sharp  \.  Speir,  4  Hill,  76;  Striker 
V.  Kelly,  7  Hill,  9;  Staples  v.  Fairchild,  3  N.  Y.,  41;  Hal 
let  V.  Righters,  13  How.  Pr.,  43;  Towrdey  v.  McDonald,  32 
Barb.,  604;  Hills  v.  Mitson,  8  Ex.,  750;  Service  v.  Heer- 
mance,  1  J.  R.,  91;  Roosevelt  y,  Kellogg,  20  id.,  208;  Stevens 
v.  Fly,  6  Hill,  607;  Sackett  v.  Andross,  5  id.,  327;  3faples 
V.  Bu77iside,  1  Den.,  332;  Vamum  v.  W/ieeler,  id.,  331; 
Coates  V.  Simmxms,  4  Barb.,  403;  Morse  v.  Presby,  5  Foster, 
299;  McCormick  v.  Pickering,  4  N.  Y.,  276;  1  Smith's 
Leading  Cases  [ed.  1873],  1116;  Jackson  v.  Estey,  7  Wend., 
148;  "^TAe  JSfa^er  o/  JiiJ.  J/orm  /Sgizare,  2  Hill,  14;  Wil- 
liamson V.  Berry,  8  How.,  495;  Williamson  v.  JSaff,  id.,  566; 
/n  ^Ae  Matter  of  Flatbush  Ave.,  1  Barb.,  289;  Forest  v.  TAe 
Gommjonwealth^  9  Casey,  338,  344;  Oi«?e7i  v.  Jordan,  27  Ala., 
663;  Foster  v.  Glazener,  id.,  391;  Fastman,  v.  Jones,  2  Ga., 
493;  Golton  v.  Washington  Ins,  Co,,  35  N.  H.,  162;  Ander* 
son  V.  Comrs.  of  Hamilton,  12  Ohio  [N.  S.],  636;  Doolitde 
V.  Chicago  R.  R.  Co.,  14  111.,  381;  People  v.  Williamsonj 
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13  id.,  660;  Peak  v.  Citi/  of  Boston,  8  Pick.,  218;  Coqpe^^ 
V.  Sunderland,  3  Clark,  114;  Gi'ay  v.  Rescille,  4  Wis.,  59; 
Muskett  V.  Drummond,  10  B.  &  C,  153;  Brancker  v.  Moly- 
nettx,  4  M.  &  G.,  226;  BoswelTs  Lessees  v.  Otis,  9  How., 
336;  Thatcher  Y.  PaweJl,  6  Wheat.,  119;  Mahew  v.  Davis, 
4  McLean,  213;  Embury  y,  Conner,  3  Corast.,  511;  Eaton 
V.  Badger,  33  N.  H.,  228,  237;  Fiske  v.  ^/ider^on,  33 
Barb.,  71;  Commonwealth  v.  Blood,  97  Mass.,  348;  2  Am. 
L.  Cases,  603,  633;  Thomas  v.  Robinson,  3  Wend.,  267; 
Commonwealth  v.  Gould,  97  Mass.,  538;  Calvin  v.  iJeecZ,  5 
P.  F.  Smith,  375;  ^cZer  v.  ^eerf,  12  id.,  308;  Borden  v. 
Fitch,  15  J.  R.,  151;  Folger  v.  Columbian  Ins.  Co,,  99 
Mass.,  267;  Suydam  v.  A'ey,  15  J.  R.,  446;  City  of  Chicago 
V.  i?ocA:  Island  R.  R.  Co,,  20  111.,.  286;  Fbor/^ee5  v.  Bank 
of  U.  S.,  10  Pet.,  449;  Florentine  v.  ^ar^oTi,  2  Wall.,  210; 
Dyckman  y.  The  Mayor,  1  Seld.,  434;  Delaney  v.  Gault, 
6  Casey,  63,  67;  Ransom  v.  Williams,  2  Wall.,  313;  ^x- 
j}ar^6  Ye7'ger,  8  id.,  85;  CT.  /S^.  v.  Hudson,  7  Cr.,  32;  C/".  /S. 
V.  Coolidge,  Wheat,  416;  Wheat.  Cr.  L.,  76;  Wheat.  St. 
Tr.,  87;  Bingham  v.  Cabot,  3  Dallas,  383;  Woody.  Wagnon, 
2  Cranch,  9;  Brown  v.  Keene,  8  Pet.,  112;  Jackson  y.  Ash- 
ton,  8  id.,  147;  McCormick  v.  Sullivan,  10  Wheat.,  192; 
i?A.  [7.  /S  V.  Moss,  6  How.  [U.  S.],  40j  Harrison  v.  Hadley, 
2  Dill.,  229,  citing  4  DalL,  8;  7  Cranch,  32,  306;  SBlatch., 
84;  1  Wash.,  232;  8  How.  [U.  S.],  541;  1  Dill.,  344,  348; 
Sergeant's  Const.  Law;  Turner  y.  Bk,  of  JST.  A,,  4  Dale, 
11;  May  field!  s  Lessee  v.  Leoy,  4  id.,  330;  U.  S.  v.  Bird,  1 
Spr.  Dec,  299;  U.  8.  y.Worrall,  2  D.,  393;  Whart.  St.Tr., 
189;  U.  S.  V.  Hare,  2  Wh.  C.  Cas.,  300;  U.  S.  v.  Hudsoyi, 
7Cr.,  32;  U.  S.  v.  Coolidge,^!  Wh.,  415;*  1  Gall.,  488; 
Penn.  y.Wlieeling,  etc,  13  H.,  519;  U.  S,  v.  Clark,  1  Gall., 
497;  U.  S.  y.  MacKenzie,  1  N.  Y.  Leg.  Obs.,  374;  U.  8.  v. 
Wilson,  3  Bl.  C.  C,  435;  U.  8.  v.  Ramsey,  Hemp.,  481; 
U.  8.  y.  Barney,  3  Int.  R.  Rec,  46;  U.  8.  v.  Barney,  5 
Bl.  C.  C,  294;  Ex  parte  Bergen,  4  Am.  L.  T.,  39;  Ex  parte 
Bollman,  4  Cr.,  75;  U.  8.  v.  Beavans,  3  Wh.,  336;  f/;  /S.  v. 
Libby,  1  Woodb.  &  M.,  221;  U.  8.  y.  ^ew  Bedford  Bridge, 
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I  W.  &.  M.,  401;  U.  8.  v.  Lancaster,  2  McLean,  431;  U.  3. 
V.  Irwin,  5  id.,  178.)  Every  judge  who  acts  without  or 
beyond  his  jurisdiction  is  liable  as  a  trespasser  to  the  party 
injured.  {Shriver's  Lessee  v.  Lj/nn,  2  How.  [U.  S.],  43; 
Lessees  of  Heckey  y.  Stewart,  3  id.,  750;  Striker  t.  Kelly, 
7  Hill,  9 ;  Pe^le  v.  Cassels,  5  id.,  164;  Harrington  v.  Pech 
pie,  6  Barb.,  607;  1  Smith's  Lead.  Cas.  [5th  Am.  ed.],  821; 
RatJibone  v.  Terry,  1  R.  I.,  73;  Starbuck  v.  Mun^ay,  5 
Wend.,  148;  Mills  v.  DurT/ee,  2  Am.  L.  C.  [H.  &  W.],  778; 
Cable  T.  Cooper,  15  J.  R.,  155;  2  Inst.,  64,  55,  427;  Hilarie 
Warreris  Case,  11  H.,  7  ;  Hale's  Analysis  Civil  Law,  § 
XLIV;  Hawkms'  Pleas  of  the  Crown,  b.  1,  c.  28,  §§  4,  5, 
6;  Case  of  the  Marshalsea,  10  Coke  R,  76;  SmiUi  v.  Dr. 
Boucher,  Camp.,  214;  Perkins  v.  Proctor,  2  Wils.,  382; 
Dicas  V.  Brougham,  6  C.  &  P.,  249;  Parsons  v.  Loyd,  3 
Wils.,  341;  Fart  v.  Steuens,  17  Wend.,  483-487;  Case  of  J. 
V.  JV.  Yates,  4  J.  E.,  318;  Yates  v.  People,  6  id.,  337; 
Yates  v.  Lansing,  5  id.,  286;  Barnes  v.  Harris,  4  N.  Y., 
379;  Famham  v.  Hildreth,  32  Barb.,  277;  Tovmky  v. 
McDonald,  id.,  604;  1  HUliard  on  Torts  [4th  ed.],  215; 
Comfort  v.  Fulton,  13  Abb.,  276;  Lancaster  v.  Greaves,  9 
B.  &  C,  628;  Morgan  v.  ^roww,  4  A.  &  E.,  515;  MygaU 
V.  TFcwAfiwm,  15  N.  Y.,  316,  321;    Fan  Alstyne  v.  Erwine^ 

II  id.,  341;  ^x  j?arfe  Haynes,  18  Wend.,  611;  Cadwell  v. 
Colgate,  7  Barb.,  253;  J[/27^er  v.  ^da?w^,  52  N.  Y.,  409; 
People  v.  Liscamb,  unreported;  Flanagan  v.  People,  52 
N.  Y.,  471;  CferA;  v.  HoldHdge,  58  Barb.,  61;  Randall  v. 
Brigham,  7  Wall.,  523;  Bradley  v.  i?%Aer,  13  id.,  335,  351; 
McGregor  v.  Tltwaites,  3  Best  &  Smith,  24;  Addison,  Law 
of  Torts,  265;  ioan  -4&w.  v.  Topeka,  20  Wall.,  655.)  The 
fact  that  defendant  acted  in  good  faith  does  not  relieve  him 
from  liability.  {^Snyder  v.  Plass,  28  N.  Y.,  476;  Hamilton 
T.  Third  Avenue  Railroad  Company,  53  id.,  25 ;  Par- 
*07w  V.  Haiper,  16  Gratton  R.,  64;  Barken^  v.  Braham, 
3  Wils.,  368;  -B/y^e  v.  Ttmpkins,  2  Abb.  Pr.  R.,  468.) 
Defendant  was  liable  for  all  expenses  incuiTcd  by  plaintiff. 
{Parsons  v.  Harper,  16  Grat.,  73;  Sandback  v.  Thomas,   1 
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Stark.,  306;  FoxhallY.  BamjM,  22  Law  J.  B.  [N.  S.],  Q.  B., 
7;  18Jur.,  1,41;  22  E.  L.  &  E.,  179;  Linsley  y.  Bmh- 
nell,  15  Conn.,  225-235;  Whipple  v.  Fuller,  11  Conn.  Rep., 
582;  Gould  v.  BarraU,  2  M.  <b  Rob.,  171;  Jfowell  v.  lioake, 
7  B.  A  C,  404.)  Plaintiff  can  recover  the  value  of  his  lost 
time  measured  by  the  nature,  extent  and  profitableness  of 
his  business.  {Williams Y.  Vanderbilt,  28  N.  Y.  217;  Lincoln 
V.  Saratoga  R.  iJ.,  23  Wend.,  425;  Peoria  Bridge  Asa'n  v. 
Loomia,  20  111.,  235-252.)  Plaintiff  could  recover  for  the 
injuries  h&  sustained,  including  bodily  pain,  mental  suffering 
and  the  indignity  of  a  false  imprisonment.  {Hamilton  v. 
Third  Ave.  R.  i?.,  53  N.  Y.,  25;  Leger  v.  Town  of  Bark- 
hampstead,  22  Conn.,  290;  Beardsley  v.  Swann,  4  McLean, 
333;  Morse  Y.  A.  and  S.  R.  R.  Co.,  10  Barb.,  621;  Shear- 
man &  Redfield  on  Negligence  [3d  ed.],  ^§  606,  606  a; 
Blake  Y.  Midland  Railway  Oo.j  18  Q.  B.,  93;  10  E.  L.  & 
Eq.  R.,  437;  Ransom  y.  If.  T.  and  E.  R.R.,  15  N.  Y.,  415; 
Canning  v.  Inhabitants  of  Williamstown,  1  Cush.,  451; 
Thompson  v.  Mussey^  8  GreenL,  305.)  The  first  sentence 
of  plaintiff  was  void.  (1  Chitty  Cr.  Law,  251-252,  638;  2 
East  Pleas  of  the  Crown,  737,  776;  Westbefiis  Case,  1  Leach, 

14;  2  Strange,  1133;   Commonwealth  v.  ,  7  Mass., 

245-249;  Commonwealth  v.  Robj/,  12  Pick.,  496;  U.  8.  v. 
Reid,  12  How.  [U-  S.],  361;  Anon.,  Pet.  C.  C,  1.) 

B.  F.  Tracy  ^  for  respondent.  There  was  no  false  impris- 
onment, as  plaintiff,  upon  conviction,  became  liable  to  the 
punishment  imposed  by  either  or  both  the  sentences  set  forth 
in  the  complaint.  (U.  8.  R.  S.,  §  1024;  People  y.  Davis, 
56  N.  Y.,  100;  Comm.  v.  Birdsall,  69  Penn.,  482;  Carllon 
V.  Oomm.,  46  Mass.,  532;  Booth  v.  Comm,^  id.,  533;  OCon- 
nelTs  Case,  11  CI.  &  P.,  307;  Latham  v.  Queen,  5  B.  &  L.,  641.) 
The  first  sentence  having  been  expunged  from  the  record,  the 
second  sentence  when  pronounced  was  the  only  sentence  and 
the  imprisonment  complained  of  was  lawful.  (King  v.  Price, 
6  East,  327;  JT.  P.  Co.  v.  Rock.  R.  R.  Co.,  7  Chi.  Legal 
News,  33;  Sheppard Y.Wilson,  6  How.,  273;  Dossy.  Tyack, 
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U  id.,  312;  U.  8.  v.  BasseU,  9  Wall.,  38;  JlainY.  People, 
8  Wend.,  215;  Ux parte WoUkins,  7  Pet,  667.)  The  exercise 
of  the  power  to  vacate  a  senteuce,  iii  cases  where  the  sentence 
is  in  part  executed,  does  not  violate  the  constitutional  provi- 
sion which  forbids  that  one  shall  be  twice  punished  for  the  same 
oflfense.  (18  Wall.,  170;  licUzkt/  v.  People,  29  N.  Y.,  124, 
135;  Poote  v.  People,  56  id.,  323;  Harris  v.  People,  59  id., 
599.)  The  legality  of  the  defendant's  acts  must  be  deter- 
mined by  the  law  as  it  then  stood.  (^Bassett  v.  U.  S.,9  Wall., 
38.)  Defendant's  act  in  pronouncing  the  judgment  was  a 
judicial  act,  and  affords  no  right  of  action  against  him. 
{BushndVa  Case,  1  Mod.,  118;  2  Hawkins,  chap.  72,  §  6; 
Floyd  V.  Baker,  12  Coke  X.,  23;  Aire  v.  Sedgwick,  2  Roll., 
199;  Hammond  v.  Howell,  1  Mod.,  184;  2  id.,  218:  Tafe 
v.  Bournes,  3  Moore's  P.  C.  C,  41,  note;  StiUon  v.  Johnstone, 
1  T.  R. ;  Yates  v.  Lansing,  5  J.  R.,  282 ;  Bradley  v. 
^  Fisher,  13  Wall.,  336,  350,  351;  Barhyte  v.  Shepherd,  35 
N.  Y.,  251 ;  Viner's  Abr,,  tit.  Judges ;  Floyd  v.  Baker,  12 
Coke.) 

FoLGEB,  J.  The  plaintiff  has  brought  an  action  against 
the  defendant  for  false  imprisonment,  and  detention  in  prison. 
He  alleges  that  it  was  wrongful  and  willful,  without  just 
cause  or  provocation.  He  does  not  allege  that  it  was  mali- 
cious or  corrupt.  The  complaint  in  the  action  sets  out  the 
facts  in  extenso  upon  which  the  plaintiff  relies.  To  this  the 
defendant  has  demurred,  stating  three  causes  of  demiurer ; 
but  the  one  cause  relied  upon,  is  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

It  is  well,  therefore,  to  state  with  some  particularity  the 
facts  -which  are  alleged,  or  are  conceded.  In  October,  1873, 
the  defendant  was  judge  of  the  District  Court  for  the  United 
States,  of  the  eastern  district  of  New  York.  As  such,  by 
virtue  of  an  act  of  Congress,  he  presided  at  and  held  the  Cir- 
cuit Court  of  the  United  States  for  the  southern  district  of 
New  York,  for  the  October  term  of  that  year.  The  plains 
tiff  was  at  that  term  arraigned  upon  an  ii^iictment  of  twelve 
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counts,  the  general  purport  of  which  was  that  he  had  stolen, 
embezzled  or  appropriated  to  his  own  use,  certain  mail-bags, 
the  property  of  the  United  States,  of  the  value  of  twenty- 
five  dollars  ;  he  was  tried  upon  the  indictment ;  the  verdict 
of  the  jury  was,  generally,  that  the  plaintiff  was  guilty,  and 
that  the  value  of  the  mail-bags  was  less  than  twenty-five 
dollars.     He  wafi  indicted  under  an  act  of  Congress,  which 
declared  the  offense  and  afiixed  the  punishment.     By  that 
act,  if  the  value  of  the  mail-bags  taken  was  found  to  bo  less 
than  twenty-five  dollars,  the  punishment  for  the  offense  was 
a  fine  of  $200  or  imprisonment  for  one  year.     The  defend- 
ant sitting  as  such  judge,  and  holding  that  court  at  that 
term,  passed  judgment  upon  the  plaintiff,  and  sentenced  him 
to  pay  a  fine  of  $200,  and  to  be  imprisoned  for  one  year. 
It  is  manifest  that  the  punishment  thus  imposed  was  more 
than  that  affixed  to  the  offense  by  the  act  of  Congress.     The 
plaintiff  paid  to  the  clerk  of  the  United  States  Circuit  Court, 
intending  it  in  full  payment  of  the  fine  so  imposed,  the  sum 
of  $200.     This  was  done  on  the  4th  day  of  Novemlier,  1873, 
and  during  the  same  term  of  the  couit ;  and  the  clerk  made 
certificate  that  that  sum  was  then  on  deposit  in  the  registry 
of  that  court.     The  clerk  paid  the  money  into  the  office  of 
the  assistant  treasurer  of  the  United  States,  in  New  York 
city,  in  that  circuit,  to  the  credit  of  the  treasurer  of  the 
United  States,  as  the  fine  thus  imposed.     There  is  no  direct 
allegation  in  the  complaint  that  the  plaintiff  was  imprisoned 
under  that  sentence.     There  is  an  allegation,  that  during  the 
same  term  of  that  court,  a  writ  of  habeas  corpus  was  granted 
and  returned  into  that  court,  in  which  the  imprisonment  of 
the  plaintiff*  was  made  to  appear.     It  may  be  taken  as  con- 
ceded, however,  that  the  plaintiff  was  actually  in  prison  for 
the  space  of  five  days  after  the  pronouncing  of  that  sentence, 
and  before  further  proceedings  were  had.     At  the  same  term 
of  that  court,  the  defendant  sitting  and  holding  that  court, 
and  as  the  judge  thereof,  on  the  return  of  that  wjrit  vacated 
and  set  aside  the  sentence  a1>ove  set  forth,  and  at  the  same 
time,  and  as  a  part  of  the  same  judicial  act  and  order,  passed 
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judgment  anew  upon  the  plaintiff,  and  resentenced  him  to 
be  imprisoned  for  the  term  of  one  year.  Under  this  action 
of  the  defendant  the  plaintiff  was  imprisoned ;  which  is  the 
alleged  wrongful  imprisonment  and  detention  of  him  by  the 
defendant. 

Judicial  proceedings  were  afterwards  had  in  behalf  of  the 
plamtiff,  the  end  of  which  was  that  the  Supreme  Court  of 
the  United  States  adjudged  the  resentence,  above  stated  to 
have  been  pronounced,  without  authority,  and  discharged  the 
plaintiff  from  his  imprisonment.  It  does  not  appear  that  the 
defendant  was  a  party  to  the  proceedings  in  the  Supreme 
Coui-t,  or  was  heard  or  represented  there. 

On  this  state  of  facts  the  plaintiff  insists  that  the  defendant 
is  liable  to  him  in  damages.  The  defendant  claims  that  the 
facts  show  that  all  which  he  did,  he  did  as  a  United  States 
judge,  and  that  the  judicial  character  in  which  he  acted  pro- 
tects him  from  personal  responsibility. 

Li  our  judgment,  the  question  between  the  parties  is 
brought  to  what,  in  words  at  least,  is  a  very  narrow  issue  : 
Did  the  defendant  impose  the  second  sentence  as  a  jvdge  ; 
or,  although  he  was  at  the  moment  of  right  upon  the  bench, 
and  authorized  and  empowered  to  exercise  the  functions  of 
a  Judge,  was  the  act  of  resentencing  the  plaintiff  so  entirely 
without  jurisdiction,  or  so  beyond  or  in  excess  of  the  juris- 
diction which  he  then  had  as  a  judge,  as  that  it  was  an  arbi- 
trary and  uidawful  act  of  a  private  person?  A  narrow 
issue,  but  not  to  be  easily  determined  to  the  satisfaction  of  a 
cautious  inquirer. 

The  plamtiff  makes  a  preommary  point,  that  masmuch  a^ 
the  complaint  avers  that  the  defendant  wrongfully  and  will- 
fully, and  without  jurisdiction,  falsely  imprisoned  the  plain- 
tiff, that,  therefore,  as  a  technical  rule  of  pleading,  the 
demurrer  having  admitted  the  allegations  of  the  complaint, 
there  must  be  judgment  for  the  plaintiffl  But  the  complaint 
docs  not  rest  satisfied  with  that  general  allegation.  It  I'ests 
the  general  allegation  upon  the  special  circumstances  after- 
ward set  forth  in  it,  and  which  are  made  up  of  all  or  neaiiy 
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all  the  facts  which  we  have  above  recited.  So  we  have  to 
consider  them  as  well  as  the  general  allegation,  and  to  treat 
the  general  allegation  as  no  broader  or  more  effectual  than 
the  special  circumstances  upon  which  the  complauit  rests  it. 

There  are  not  many  topics  in  the  law  which  have  received 
more  discussion  and  consideration  than  that  of  the  liability 
of  a  pei'son  holding  a  judicial,  or  quasi  judicial  office,  to  an 
action  at  law,  for  an  act  done  by  him  while,  at  the  same  time, 
exercising  his  office.  The  principles  which  should  govern 
such  action  are,  therefore,  well-settled.  The  difficulty  in 
satisfactorily  disposing  of  a  particular  case  is,  not  m  finding 
the  rule  of  law  upon  which  it  is  to  be  decided,  but  in 
determining  on  which  side  of  that  rule  the  facts  of  the  case 
do  lie* 

The  general  rule,  "vvhich  applies  to  all  such  cases,  and 
which  is  to  be  observed  in  this,  has  been  in  olden  times  stated 
thus  :  Such  as  are  by  law,  made  judges  of  another,  shall  not 
be  criminally  accused,  or  made  liable  to  an  action  for  what 
they  do  as  judges ;  to  which  the  Year  Books  (43  Edw.,  3,  9; 
9  id.,  4,  3)  are  cited  in  Flo7/d  v.  Baker  (12  Coke,  26). 
The  converse  statement  of  it  is  also  ancient ;  where  there  is 
no  jurisdiction  at  all,  there  is  no  judge  ;  the  proceeding  is  as 
nothing  (Perkin  v.  Proctor  2  Wilson,  382-384)  citing  the 
Marshalaea  Case  (10  Coke,  65-76),  which  says :  "  Where 
he  has  no  jurisdiction,  non  est  judex.^^  It  has  been  stated 
thus,  also :  No  action  will  lie  against  a  judge,  acting  in  a 
judicial  capacity,  for  any  errors  which  he  may  commit,  m  a 
matter  within  his  jurisdiction.  {Owynne  v.  Pool^  Lutw., 
290.)  It  has  been,  in  modem  days,  carried  somewhat 
fm-tlier,  in  the  terms  of  the  statement :  Judges  of  superior 
or  general  jurisdiction  are  not  liable  to  civil  actions  for  their 
judicial  acts,  even  when  such  acts  are  in  excess  of  their 
jurisdiction,  and  are  alleged  to  have  been  done  maliciously 
and  corruptly.     {Bradiey  v.  Fisher,  13  Wall.,  351.) 

It  is  to  be  seen  that  in  these  different  modes  of  stating  the 
principle,  there  abides  a  qualification.  To  be  free  from  lia- 
bility for  the  act,  it  must  have  been  done  as  judge,  m  his 
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judicial  capacity  ;  it  must  have  been  a  judicial  act.  So  it 
always  remains  to  be  determiued,  when  is  an  act  done  as 
judge,  in  a  judicial  capacity  ?  And  this  is  the  difficulty 
which  has  most  often  been  found  in  the  use  of  this  rule,  and 
which  is  present  here ;  to  determine  when  the  facts  exist 
which  call  into  play  that  qualification. 

For  it  is  ijlain  that  the  fact  that  a  man  sits  in  the  seat 
of  justice,  though  having  a  clear  right  to  sit  there,  will  not 
protect  him  in  every  act  which  he  may  choose  or  chance  to 
do  there.  Should  such  an  one,  rightfully  holding  a  court 
for  the  trial  of  civil  actions,  order  the  head  of  a  bystander 
to  be  stricken  off,  and  be  obeyed,  he  would  be  liable.  Thus, 
a  person  in  the  office  of  judge  of  the  ecclesiastical  court  in 
England,  exconununicated  one  for  refusing  to  obey  an  order 
made  by  him,  that  he  become  guardian  ad  litem  for  an 
infant  son,  and  though  the  order  was  made  in  a  matter  then 
lawfully  before  the  coxxrt  for  adjudication,  and  of  which  he  as 
judge  had  jurisdiction,  he  was  held  liable  to  an  action.  (Beau- 
rain  V.  Sir  Wm,  8coU,  3  Campb.,  388.)  He  had  not,  as  judge, 
jurisdiction  of  the  person  to  whom  he  addressed  the  order. 
On  the  other  hand,  one  rightfully  holding  a  court  for  the  trial 
of  a  criminal  action  fined  and  imprisoned  a  juror,  for  that  he 
did  not  bring  in  a  verdict  of  guilty  against  one  on  trial  for 
an  offense,  after  the  court  had  directed  the  jury  that  such  a 
verdict  was  according  to  the  law  and  facts.  The  juror  was 
discharged  from  imprisonment  on  habeas  corpus  brought  in 
his  behalf,  and  it  was  held  that  the  act  of  fining  and  impris- 
oning him  was  unlawful,  inasmuch  as  there  was  no  allegation 
of  corruption  or  like  bad  conduct  against  the  juror.  The 
juror  then  brought  action  against  him  w^ho  sat  as  judge  and 
made  the  order  for  the  fine  and  imprisonment,  but  took 
nothing  thereby,  for  it  was  held  that  the  judge  acted  judi- 
cially, as  judge,  as  he  had  jurisdiction  of  the  i^erson  of  the 
juror,  and  jurisdiction  of  the  subject-matter,  to  wit :  The 
matter  of  punishing  jurors  for  misbehavior  as  such,  and  that 
his  judgment  that  the  facts  of  that  case  warranted  him  in 
inflicting  punishment  was  a  judicial  error  to  be  avoided  and 
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8ct  aside  in  due  course  of  legal  proceedings,  for  which  how- 
ever he  was  not  pei*sonally  liable.  (^Hammond  v.  Howell^ 
Hecorder  of  London,  2  Mod.,  218;  BuahdTa  Case,  Vaughan 
£eps.,  135.)  So  a  judge  of  Oyer  and  Tenniner  was  protected 
from  indictment  when  he  had  made  entry  of  record  that 
some  were  indicted  for  felony  before  him ;  whereas,  in  fact, 
they  were  indicted  for  trespass  only.     (12  Coke,  25.) 

Thus  it  appears  that  the  test  is  not  alone  that  the  act  is 
done  while  having  on  the  judicial  character  and  capacity,  nor 
yet  is  it  alone  that  the  act  is  not  lawful. 

We  have  seen,  too,  that  the  test  is  not  that  the  act  was  in 
excess  of  jurisdiction,  or  alleged  to  have  been  done  with 
malice  and  corruptly ;  for  even  if  it  is  such  an  act,  it  docs  not 
render  liable  the  doer  of  the  act,  if  he  be  a  judge  of  a  court 
of  general  or  superior  authority.   {Bradley  v.  Fisher,  supra.) 

We  tliink  it  clear  that  there  is  no  liability  to  civil  action, 
if  the  act  was  done  *4n  a  matter  within  his  jurisdiction,"  to 
use  the  words  of  Gwynne  v.  Pool  {supra).  Those  words 
mean,  that  when  the  person  assumed  to  do  the  act  as  judge, 
he  had  judicial  jurisdiction  of  the  person  acted  upon,  and  of 
the  subject-matter  as  to  which  it  was  done.  Jurisdiction  of 
the  person  is  when  the  citizen  acted  upon  is  before  the  judge, 
either  constructively  or  in  fact,  by  reason  of  the  service  upon 
him  of  some  process  known  to  the  law,  and  which  has  been 
duly  issued  and  executed.  What  is  meant  by  jurisdiction  ot 
the  subject-matter  we  have  had  occasion  to  consider  lately  in 
Hmit  V.  HutU  (72  N.  Y.,  217).  It  is  not  confined  within  the 
particular  facts,  which  must  be  shown  before  a  court  or  a 
judge,  to  make  out  a  specific  and  immediate  cause  of  action ; 
it  is  as  extensive  as  the  general  or  abstract  question,  which  falls 
within  the  power  of  the  tribmial  or  officer  to  act  concerning. 
Our  idea  ^vill  be  illustrated  by  a  reference  to  Groenvelt  v.  Bw- 
well  (1  Ld.  Eaym.,  454).  There  the  defendants,  as  censors  of  a 
college  of  physicians,  had  imposed  punishment  on  the  plaintiff 
for  what  they  adjudged  was  malpractice  by  him.  He  brought 
his  action.  They  pleaded  the  charter  of  the  college,  giving 
them  power  to  make  by-laws  for  the  government  of  all  prac- 
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titiouers  in  medicine  in  London,  and  to  overlook  them  and 
to  examine  their  medicines  and  prescriptions,  and  to  punish 
malpractice  by  fine  and  imprisonment ;  that  they  had,  in  the 
exercise  of  that  power,  adjudged  the  plaintiff  guilty  oimala 
praxis  J  and  fined  him  twenty  poimds,  and  ordered  him 
imprisoned  twelve  months,  niaij  etc.  It  was  held  that  the 
defendants  had  **  jurisdiction  over  the  person  of  the  plaintiff, 
inasmuch  as  ho  practiced  medicine  in  London ;  and  over  the 
subject-matter,  to  wit,  theunsldllfuladmtniatraiion  ofphysic,^^ 
That  is  the  language  of  Holt,  C.  J.,  in  that  case.  And 
because  the  defendants  had  power  to  hear  and  punish,  and  to 
fine  and  imprison,  it  was  hold  that  they  were  judges  of  record, 
and  because  judges  not  liable  for  the  act  of  fining  and  impris- 
oning. (See,  also,  Ackerley  v.  Parkinson^  3  Manl.  &  Selw., 
411.)  It  is  the  general  abstract  thing  which  is  the  subject-mat- 
ter. The  power  to  inquire  and  adjudge  whether  the  facts  of 
each  particular  case  make  that  case  a  part  or  an  instance  of 
that  general  thing  —  that  power  is  jm*isdiction  of  the  subject- 
matter.  Thus  in  Hammond  v.  Howell  (supra),  the  defendant 
was  saved  from  liability  to  civil  action,  inasmuch  as  he  had 
as  judge  jurisdiction  of  the  subject-matter  of  punishing 
jurors  for  a  misdemeanor  upon  the  panel.  He  made  an  error 
in  deciding  that  the  facts  of  that  case  made  an  instance  of 
that  subject-matter.  But  the  jurors  were  within  his  juris- 
diction of  their  persons,  and  he  had  jurisdiction  of  the  sub- 
ject-matter, and  his  error  was  a  judicial  error;  an  act  done 
qujolenus  judge ;  not  an  act  as  Howell,  the  private  person, 
though  it  was  an  act  contrary  to  law,  grievous  and  oppressive 
upon  the  citizen. 

The  inquuy  then,  at  this  stage  of  our  consideration  of  the 
case  is  this :  Whether  the  defendant,  sitting  upon  the  bench 
of  the  Circuit  Court,  and  being  on  that  occasion  de  jure  et 
de  facto  the  Circuit  Court,  and  having  as  such  jurisdiction  of 
all  persons  by  law  within  the  power  of  that  court,  and  juris- 
diction of  all  subject-matters  within  its  cognizance  ;  whether 
he  had  jurisdiction  of  the  pereon  of  the  plaintiff,  and  of  any 
subject-matter  wherefrom  he  had  authority  to  hear  and 
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adjudgo  whether  the  facts  iu  the  case  of  the  plaintiif,  as  then 
presented  to  him,  fell  withui  any  of  those  subject-matters. 
It  is  not  the  inquiry  whether  the  act  then  done  as  the  act  of 

4 

the  court  was  eiToneous  and  illegal;  that  is  but  another  form 
of  saying  whether  it  could  or  could  not  be  lawfully  done  as 
a  court  by  the  person  then  sitting  as  the  judge  thereof.  It 
is  whether  that  court  then  had  the  judicial  power  to  consider 
and  pass  upon  the  facts  presented,  and  to  determine  and 
adjudge  that  such  an  act  based  upon  them  wt)uld  be  lawful 
or  unlawful. 

That  the  defendant,  as  that  court,  had  jurisdiction  of 
the  person  of  the  plaintiff  is  manifest.  He  was  before 
it  on  a  return  to  a  writ  of  habeas  carpus^  sued  out  by  him, 
and  was  produced  in  court  by  the  marshal  to  whom  the 
writ  was  sent.  He  was  in  the  custody  of  law  upon  a  judg- 
ment and  sentence  of  that  court,  the  validity  of  which  he 
was  questioning,  and  seeking  from  that  court  a  vacating  and 
lumuUmg  thereof.  At  least  until  the  order  for  vacating  it 
was  made  the  plaintiff  was  lawfully  within  the  power  of  the 
court. 

That  court  also  had  jurisdiction  of  the  subject-matter.  It 
might  by  law  indict  and  try  persons  charged  with  stealing 
and  appropriating  mail-bags ;  it  might  pass  sentence  upon 
them,  when  duly  convicted,  of  fine  or  imprisonment ;  during 
the  same  term  of  the  court  at  which  one  sentence  had  been 
imposed,  it  might  vacate  it  or  modify  it  as  law  and  justice 
would  require.  {Ex  parte  Lange,  18  Wall.,  1G3.)  If  it 
had  imposed  a  sentence  greater  than  that  prescribed  by  law, 
it  could  vacate  it  and  inflict  one  in  accord  with  the  law.  Ii* 
no  part  of  the  invalid  sentence  imposed  had  been  executed, 
it  could  vacate  it  and  inflict  one  different  in  kind  or  dcijree. 
{Ex  parte  Lange,  18  Wall.,  163;  Miller  v.  Finkle,  1  Park. 
Cr.  R.,  374,  and  cases  cited  there.)  In  England  it  has  been 
held  that  at  the  same  term  the  judgment  might  be  altered, 
and  by  reason  of  subsequent  conduct  of  the  convicted  person 
the  punishQient  be  increased.  {litg*  V.  Fitzgerald^  1  Salk., 
401.)    And  another  sentence  has  been  given  after  a  portion 
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of  the  former  one  had  been  suffered.  {liex  v.  Price,  6  East, 
323.)  The  judgment,  as  expressed  m  the  prevailhig  pinion 
in  Ex  parte  Lange  {supra),  is  not  in  accord  with  those  two 
cases,  and  we  cite  them  without  expression  of  ai)proval  or 
otherwise. 

This  was  the  subject-matter — the  general  matter  then  before 
the  court.  The  particular  matter  or  question  presented  was 
the  sentence  of  fine  and  imprisonment  passed  upon  the  plain- 
tiff;  was  it  erroneous  and  unlawful  in  that  it  went  beyond  the 
limit  of  the  law,  he  having  boen  some  days  in  imprisonment 
under  it,  and  having  paid  a  sura  of  money  equal  in  amount 
to  the  fine»  to  the  clerk  of  the  court,  who  in  turn  had  paid 
it  to  an  officer  of  the  United  States  government ;  was  it 
lawful  to  vacate  the  sentence  if  in  excess  of  the  law ;  if  that 
sentence  should  be  vacated,  was  it  lawful,  under  the  facts  of 
the  case,  to  impose  another  sentence  which  should  be  in 
accord  with  the  statute  —  did  all  these  things  present  a  case 
for  the  exercise  of  power,  by  virtue  of  the  jurisdiction 
over  the  subject-matter  ?  The  court,  we  have  seen,  had  the 
jurisdiction  last  named  ;  did  it  not  also  have  jurisdiction  to 
adjudicate  upon  that  state  of  facts  ?  If  it  did  have  it,  and 
did  adjudicate  erroneously,  was  it  not  a  judicial  error  to  be 
relieved  from,  by  such  writ  as  would  bring  it  up  for  review, 
rather  than  a  "wrong  done  personally  to  be  answered  for  in  a 
civil  action  ?  Is  not  the  person  who  filled  the  office  of  judge 
and  by  his  presence  on  the  bench  made  that  court,  free  from 
liability  for  tliat  adjudication,  though  the  act  done  by  him 
was  erroneous  and  unauthorized  by  law  ? 

It  was  held  by  this  court,  in  lioderfffos  v.  East  River 
Savings  Bank  (63  N.  Y.,  460),  that  where  general  juris- 
diction is  given  to  a  court  of  any  subject,  and  that  juris- 
diction, in  any  particular  case,  depends  upon  facts  which 
must  be  brought  before  that  court  for  its  determination  upon 
the  evidence,  and  where  it  is  required  to  act  upon  such  evi- 
dence, its  decision  upon  this  question  of  jurisdiction  is  con- 
clusive until  reversed,  so  far  as  to  protect  its  officers,  and  all 
other  innocent  persons,  who  act  upon  it.     How  docs  it  differ 
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when  geneml  jurisdiction  is  thus  given,  and  depends  upon 
the  legal  conclusion  from  a  conceded  state  of  facts,  and  when 
the  court  is  required  to  act  thereon,  and  draw  a  conclusion 
therefrom  ?  Is  not  the  adjudication  of  that  court  conclusive 
until  reversed,  so  as  to  protect  ?  Is  not  the  act  of  adjudica- 
tion, and  the  judgment  given  thereon,  an  act  done  with 
jurisdiction  ;  hence  a  judicial  act,  an  act  done  as  a  judge,  or 
as  a  court  ?  In  HowelVa  Case  (supra)  there  was  no  disputed 
question  of  fact.  It  was  upon  a  conceded  state  of  facts  that 
he  acted.  He  eri-ed  in  his  judgment  of  the  eflect  in  law  of 
those  facts  ;  yet  it  was  deemed  a  judicial  error. 

It  is  true  that  the  United  States  Supreme  Court  upon  a  cer- 
tain state  of  facts  Ixifore  it,  and  in  a  procfeeding  by  certiorari 
to  which  this  defendant  was  not  a  party,  and  in  which  ho  was 
not  heard  by  that  court,  reached  the  conclusion  that  the 
second  sentence  of  the  Circuit  Court  was  pronomiced  without 
authority,  and  discharged  the  plaintijQT  from  his  imprisonment 
thereunder.  (JKc  parte  Lange,  supra.)  In  the  prevailing 
opinion  given  in  the  case  are  repeated  expressions  to  the  eJBect 
that  the  power  of  the  Circuit  Court  to  punish,  further  than 
the  first  sentence,  was  gone  ;  that  its  power  to  punish  for  that 
offense  was  at  an  end  when  the  first  sentence  was  Inflicted, 
and  the  plaintiff  had  paid  the  $200  and  laid  in  prison  five 
days ;  that  its  power  was  exhausted  ;  that  its  further  exercise 
was  prohibited  ;  that  the  power  to  render  any  further  judg- 
ment did  not  exist ;  that  its  authority  was  ended. 

It  is  claimed  from  these  expressions  that  the  force  of  the 
decision  in  that  case,  is  that  the  defendant  in  pronouncing  the 
second  sentence  upon  the  plaintiff  did  not  act  as  a  judge. 
It  is  plausible  to  say  that  if  an  act,  sought  to  be  defended  as 
a  judicial  act,  has  been  pronounced  without  authority  and 
void,  it  could  not  have  been  done  judicially.  But  we  have 
yet  to  leara  that  the  eminent  court  which  used  that  language 
in  adjudging  upon  the  case  made  upon  that  writ,  would  hold 
that  the  defendant  did  not  act  as  a  judge  in  pronomicing  the 
judgment  which  was  deemed  without  power  to  sustain  it. 
The  opinion  also  says  :    *^  A  judgment  may  be  eiToncous  aud 
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not  void ;  aud  it  may  be  erroneous  because  it  is  void.  The 
distinctions  between  void  and  voidable  judgments  are  very 
nice,  and  they  may  fall  under  the  one  class  or  the  other,  as 
t/tey  are  regarded  for  different  purposes  "  We  do  not  think 
that  learned  court  would  disregard  the  reasoning  of  HoweOJs 
Case  {supra\  and  others  like  unto  it.  Yet  in  Bushells  Case 
{mpra)^  he  was  discharged  on  habeas  corpus^  on  the  ground 
that  Howell  as  judge  had  no  power  or  authority  to  fine  or 
imprison  him  for  the  cause  set  up  ;  it  was  called  '^  a  wrongful 
commitment"  (1  Mod.,  184),  as  contrasted  with  **anen*on©. 
ous  judgment"  (12  Mod.,  381,  392)  ;  and  yet  when  Howell 
was  called  to  answer  in  a  civil  action  for  the  act,  it  was  held 
that  though  without  authority  it  was  judicial.  In  BushelVs 
Case  (1  Mod.,  119),  Hale,  C.  J.,  said  :  "The  habeas  corpus 
and  the  writ  of  error,  though  it  doth  make  the  judgment  void, 
doth  not  make  the  awarding  of  the  process  void  to  that  pur* 
pose,"  e.  e.,  of  an  action  against  the  judge,  "  aud  the  matter 
was  done  in  a  court  of  justice,"  he  continued.  So  is  the 
comment  upon  that  case.  {Yates  v.  Lansing^  5  J.  li,,  ♦290.) 
**  It  had  jurisdiction  of  the  cause  because  it  had  power  to 
punish  a  misdemeanor  in  a  juror,  though  in*  the  case  before 
the  court  the  recordei*  made  an  erroneous  judgment  in  con- 
sidering the  act  of  the  juror  as  amounting  to  a  misdemeanor, 
when  in  fact  it  was  no  misdemeanor."  (2  Mod.,  218.)  So 
in  Ackerley  v.  Parkinson  {supra),  the  defendant  was  held 
protected  though  the  citation  issued  by  him  was  considered 
as  a  nullity  ;  on  the  ground  that  the  court  had  a  general  juris- 
diction over  the  subject-matter. 

Let  it  be  conceded,  at  this  point,  that  the  law  is  now 
declared,  that  the  act  of  the  defendant  was  without  authority 
and  was  void,  yet  it  was  not  so  plain  as  then  to  have  been 
beyond  the  realm  of  judicial  discussion,  deliberation  and 
consideration,  as  is  apparent  from  the  fact  that  four  judges, 
other  than  the  defendant,  acting  as  judges,  have  agreed  with 
him  in  his  view  of  the  law. 

He  was,  in  fact,  sitting  in  the  place  of  justice  ;  he  was  at 
the  very  time  of  the  act  a  court ;  he  was  bound  by  bis  duty 
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to  the  public  and  to  the  phdntifF  to  pass  as  such,  upou  the 
question  growing  out  of  the  facts  pi'esented  to  him,  and  as 
a  court  to  adjuge  whether  a  case  had  arisen  in  which  it  was 
the  demand  of  the  law,  that  on  the  vacating  of  the  unlawful 
and  erroneous  sentence  or  judgment  of  the  court,  another 
sentence  or  judgment  could  be  pronounced  upon  the  plaintiff. 
So  to  adjudge  was  a  judicial  act,  done  as  a  judge,  as  a  court ; 
though  the  adjudication  was  erroneous,  and  the  act  based 
upon  it  was  without  authority  and  void.  Where  jurisdiction 
over  the  sulyect  is  invested  by  law  in  the  judge,  or  in  the 
court  which  he  holds,  the  manner  and  extent  in  which  the 
jurisdiction  shall  be  exercised  are  generally  as  much  ques- 
tions for  his  deteiinination  as  any  other  involved  in  the  case  ; 
although  upon  the  correctness  of  his  determination  in  those 
particulars,  the  validity  of  his  judgment  may  depend.  (Ack- 
ei'ley  v.  Parkinaan,  supra,)  For  such  an  act,  a  person  acting 
as  judge  therein  is  not  liable  to  civil  or  criminal  action. 
The  power  to  decide  protects,  though  the  decision  be  erro- 
neous.    (See  GameU  v.  Farrand,  6  B.  &  C,  611.) 

There  is  another  view  of  this  case.  It  is  certain  that  the 
defendant  as  the  Circuit  Court,  had  at  first  jurisdiction  of 
the  plaintiff,  and  jurisdiction  of  the  cause  and  the  proceedings. 
That  jurisdiction  continued  to  and  including  the  pronounc- 
ing of  the  first  sentence ;  nay,  until  and  including  the  giving 
of  the  order  vacating  that  sentence.  If  it  be  admitted 
that  at  the  instant  of  the  utterance  of  that  order  jurisdic- 
tion ceased,  as  is  claimed  by  the  plaintiff,  on  the  strength 
of  the  opinion  in  Ex  parte  Lange  {supra),  as  commented 
upon  Ex  parte  Parks  (93  U.  S.  R.,  18),  and  that  all 
subsequent  to  that  was  coram  non  judice,  and  void ;  still 
it  was  so,  not  that  the  court  never  had  jurisdiction,  but  that 
the  last  act  was  in  excess  of  its  jurisdiction.  Thus  in  the 
opinion  {Ex  paiie  Lange,  supra,  p.  165)  it  was  said  that  the 
facts  very  fairly  raised  the  question  whether  the  circuit  court 
in  the  sentence  which  it  pronounced,  and  under  which  the 
prisoner  was  held,  bad  not  exceeded  its  powers.  (See,  also, 
page  174.)  We  think  that  the  whole  effect  of  the  opinion 
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is,  not  that  the  court  had  no  jurisdiction,  no  power  over  the 
prisoner  and  the  case,  but  that  it  had  no  authority  to  impose 
further  punishment.  *' All  further  exercise  of  it  in  that 
direction  was  forbidden."  (Page  178.)  What  is  an  act  in 
excess  of  judicial  authority  is  shown  by  Clarke  v.  Mai/  (2 
Gray,  410).  There  a  justice  of  the  peace  havmg  jurisdiction 
of  a  case  summoned  a  person  to  appear  before  him  as  a 
witness  therein.  That  person  disobeyed.  The  case  was 
tried  and  ended.  Thereafter  the  justice  issued  process  to 
punish  for  contempt  the  person  summoned  as  a  witness.  He 
was  arrested,  fined,  and  not  payuig,  was  committed.  It  was 
held  that  the  power  to  punish  for  contempt  was  incidental  to 
the  power  to  try  the  main  case  ;  that  when  the  latter  was 
ended  jurisdiction  had  ceased,  and  the  power  to  punish  for 
contempt  no  longer  existed,  and  that  the  proceedings  had  to 
that  end  were  in  excess  of  jurisdiction,  and  the  justice  was 
liable.  And  the  distinction  between  a  case  where  the  magis- 
trate acts  with  no  jurisdiction  at  all,  and  one  w^here  his  act  is 
beyond  or  in  excess  of  his  jurisdiction,  is  shown  by  the  case 
last  cited,  and  that  of  Piper  y.  JPearsaih  in  the  same  volume, 
page  120. 

This  act  of  the  defendant  was  then  one  in  excess 
of,  or  beyond  the  jurisdiction  of  the  court.  And  though 
when  courts  of  special  and  limited  jurisdiction  exceed  their 
powers,  the  whole  proceedings  is  coram  tumjucUce,  and  void, 
and  all  concerned  are  liable,  this  has  never  been  carried  so 
far  as  to  justify  an  action  against  a  judge  of  a  superior  court, 
or  one  of  general  jiunsdiction,  for  an  act  done  by  him  in  a 
judicial  capacity.  {Tales  v.  Lansing,  supra;  Bradley  v. 
I^ishei%  supra ;  Randall  v.  Brigham^  7  Wall.,  623.) 

In  the  case  last  cited  it  is  said  of  judges  of  Superior 
Courts  :  They  are  not  liable  to  civil  actions  for  then- judicial 
acts,  even  when  such  acts  are  in  excess  of  their  jurisdiction, 
unless  perhaps  they  are  done  maliciously  or  corruptly. 
(Pages  536,  537.)  And  in  the  other  cases  a  distinction  is 
observed  and  insisted  upon  between  excess  of  jurisdiction 
and  a  clear  absence  of  all  jiu'isdiction  over  the  subject-mat^ 
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ter.  And  to  the  same  effect  is  this :  **  For  English  judges, 
when  they  act  wholly  without  jurisdiction  ♦  •  *  have 
no  privilege."  {Per  Pabke,  B.;  Colder  v.  HalJcet^  3  Moore 
P.  C.  C.  28,  75.) 

Now  it  may  be  conceded  that  the  Circuit  Court  is  not  a 
court  of  general  jurisdiction  ;  that  in  a  sense  it  is  a  court  of 
limited  and  special  jurisdiction  {Kempe^s  Lessee  v.  Kennedy, 
5  Cranch,  173);  inasmuch  as  it  must  look  to  the  acts  of 
Congress  for  the  powers  conferred.  But  it  is  not  an  inferior 
court.  It  is  not  subordinate  to  all  other  courts  in  the  same 
line  of  judicial  function.  It  is  of  intermediate  jurisdiction 
between  the  inferior  and  the  supreme  courts.  It  is  a  court 
of  record ;  one  having  attributes  and  exercising  functions, 
independently  of  the  person  of  the  magistrate  designated  gen- 
erally to  hold  it ;  per  Shaw,  C.  J.  {Ex  parte  Gladhill,  8 
Mete.,  168,  170)  ;  it  proceeds  according  to  the  course  of  the 
common  law ;  it  has  power  to  render  final  judgments  and 
decrees  which  bind  the  persons  and  things  before  it,  conclu- 
sively, in  criminal  as  well  as  civil  cases,  unless  revised  on 
error  or  appeal.  {Grignanls  Lessee  v.  Astor^  2  How.  [U.  S.], 
341;  see  ^05  parte  Tobias  Watkins,  3  Pet.,  193.)  "Many 
cases  are  to  be  found  wherein  it  is  stated  generally  that  when 
an  inferior  court  exceeds  its  jurisdiction  its  proceedings  are 
entirely  void,  and  afford  no  protection  to  the  court,  the  party, 
or  the  officer  who  executes  its  process.  I  apprehend  that  it 
should  be  qualified  when  the  subject-matter  of  the  suit  is 
^\athin  the  jurisdiction  of  the  court,  and  the  alleged  defect 
of  jurisdiction  arises  from  some  other  cause."  {Per  Marct, 
J.;  Savacool  v.  Bottffhton,  5  Wend.,  172.)  How  much  moi^e 
so  when  the  court  is  not  inferior  ? 

There  are  analogies  in  the  law.  Take  the  case  of  a  removal 
of  a  cause  from  a  State  court  to  the  Circuit  Court  of  tlie 
United  States.  When  the  party  petitioning  for  a  removal 
has  presented  his  papers  in  due  form  and  sufficiency  to  the 
State  court,  and  hjis  in  all  resj^ects  complied  with  the  terms 
of  the  act  of  Congress,  the  State  court  cannot  refuse. 
Though  it  does,  all  subsequent  proceeding  in  it  are  coram 
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nmjudice.  (See  FiaJc  v.  U.  P.  B.  B.  Co.,  6  Blatchf.,  362  ; 
Matthews  v.  Lyall,  6  McLean,  13.)  Though  the  judge  of 
the  State  court  has  a  legal  discretion  to  exercise  as  to  the 
right  of  removal  (Ladd  v.  Tudor,  3  Woodb.  &  M.,  325); 
if  the  facts  entitle  to  a  Removal,  it  may  not  be  withheld, 
and  when  they  are  shown  it  is  the  duty  of  the  State  court 
to  proceed  no  further ;  each  step  after  that  is  coram  non 
judice.  {Gordon  v.  Longest,  16  Peters,  101.)  Yet,  in  case 
a  judge  did,  in  the  honest  exercise  of  his  judgment,  refuse  a 
removal  and  proceed  with  the  case  in  the  State  court,  would 
it  be  contended  that  he  was  liable  in  a  civil  action  ?  He 
had  jurisdiction  of  the  cause  originally.  That  jurisdiction 
had  ceased.  His  fuilher  acts  were  beyond  or  in  excess  of 
his  jurisdiction. 

A  plea  of  title,  put  in  in  a  court  of  a  justice  of  the  peace, 
in  accordance  with  statute,  ousts  of  jurisdiction.  That  court 
had  jurisdiction  of  the  cause  originally,  and  the  power  to 
pass  upon  the  sufficiency  of  the  plea  and  accompanying 
papers.  If  it  should  err,  and  hold  that  jurisdiction  had  not 
been  taken  away,  when  it  had ;  would  the  magistrate  be 
liable  in  a  civil  action,  always  allowing  for  the  difference  in 
the  respect  that  that  court  is  of  limited  and  special  jurisdic- 
tion ?     (See  Striker  v.  Mott,  6  Wend.,  465.) 

For  these  reasons  we  are  of  the  opinion  that  the  defendant 
is  protected  by  his  judicial  character  from  the  action  brought 
by  the  plaiutiif.  We  have  not  gone  mto  a  written  consider- 
ation of  all  the  matters  urged  by  the  learned  and  zealous 
counsel  for  the  plaintiff  in  his  very  elaborate  and  exhaustive 
brief  and  printed  argument.  We  have  read  them  with  great 
interest  and  benefit.  To  follow  them  in  an  opinion,  and  to 
comment  upon  all  the  cases  cited  and  positions  taken,  would 
be  to  write  a  treatise  upon  this  subject.  That  would  be  no 
good  reason  why  they  should  not  be  followed  and  discussed, 
if  the  requirements  of  the  case  demanded  it.  The  case  turns 
upon  a  question  more  easily  stated  than  it  is  determined : 
Was  the  act  of  the  defendant  done  as  a  judge  ?  Our  best 
reflection  upon  it,  aided  by  the  reasonings  and  conclusions  of 
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many  more  eases  than  we  have  cited,  has  brought  us  to  the 
conclusion  that  as  he  had  juiisdiction  of  the  pei*son  aud  of 
the  subject-matter,  and  oa  his  act  wtw  not  without  the  incep- 
tion of  jurisdiction,  but  was  oue  no  more  than  m  excess  of  or 
beyond  jurisdiction,  the  act  was  judicial.  We  are  not 
unmindful  of  the  considerations  of  the  protection  of  the 
liberty  of  the  pei-son,  and  of  the  staying  of  a  tendency  to 
arbitrary  exercise  of  power,  urged  with  so  much  eloquence 
by  the  learned  and  accomplished  counsel  for  the  appellant. 
Nor  are  we  of  the  mind  of  the  coui-t,  in  2  Mod.  (218,  220), 
that  **  these  are  mighty  words  in  sound,  but  nothiug  to  the 
matter."  They  are  to  the  matter,  and  not  out  of  place  ui 
such  a  discussion  as  this.  Nor  have  we  been  disposed  to  out- 
weigh those  considerations,  with  that  other  class,  which  sets 
forth  the  need  of  judicial  independence,  and  of  its  freedom 
from  vexation  on  account  of  o£Scial  action,  and  of  the  inter- 
est that  the  public  have  therein.  (See  Bradley  v.  Fisher^ 
supra;  Toffee  v.  Dawns^  in  note  to  Colder  v.  Halket^  3 
Moore  P.  C.  C,  28,  41,  51.  52.)  These  are  not  antagonistic 
principles  ;  they  are  simply  countervailing.  As  with  all  other 
rules  which  act  in  the  affairs  of  men,  preponderance  may  not 
be  fondly  given  to  one  to  the  disregard  of  the  other ;  each 
should  have  its  due  weight  yielded  to  it,  for  thus  only  is  a 
safe  equipoise  reached. 

We  have  arrived  at  our  decision  upon  what  we  hold  to  be 
long  and  well-established  principles  applied  to  the  peculiar 
&cts  of  this  interesting  case. 

The  judgment  of  the  Greneral  Term  should  be  affirmed. 

All  concur,  except  Andrews,  J.,  absent. 

Judgment  affirmed. 


88  Booth  v.  Boston  and  Albany  R.  R.  Co.      [March^ 


Statement  of  case. 


te  ^1    ^™"f^^  H.  Booth  v.  The  Boston  anb  Albany  Rail- 

BOAD  Company. 

It  is  the  duty  of  a  railToad  corporation  to  see  that  there  are  a  sufficient 
number  of  brakemen  upon  a  train  when  it  starts  upon  its  trip;  if 
this  duty  is  neglected  and  injury  to  a  servant  results  therefrom,  without 
contributory  negligence  on  his  part,  the  company  is  liable,  although  the 
inmiediate  negligence  in  starting  the  train  without  sufficient  brakemen 
was  that  of  a  co-servant. 

Where  the  negligence  of  an  engineer  of  a  train,  in  ronning  it,  is  oontribu* 
tory  with  that  of  the  company  in  not  sending  a  sufficient  number  of 
brakemen,  and  both  together  cause  an  injury  to  an  employee,  the  negli- 
gence of  the  engineer  does  not  relieve  the  company  from  liability. 

It  is  the  duty  of  counsel,  if  the  court  misapprehend  his  meaning,  in  a 
request  to  charge,  to  call  its  attention  to  the  fact;  otherwise  he  is  con- 
cluded by  the  interpretation  put  upon  his  request  by  the  court. 

(Argued  February  4, 1878 ;  decided  March  19, 1878.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  third  judicial  department,  in  favor  of 
plaintiff,  entered  upon  an  order  denying  a  motion  for  a  new 
trial  and  directing  judgment  upon  a  verdict. 

The  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  plaintiff,  while  au 
employee  of  defendant,  by  a  collision  on  the  road  of  defend- 
ant The  accident  wa9  the  same  by  which  a  fireman  and 
brakeman  were  killed,  for  whose  deaths  recoveries  were  had 
against  defendant.  (See  JPhke  v.  B.  and  A.  li.  R,  Co,,  53 
N.  Y.,  550 ;  Sprang  v.  £.  and  A.  H.  li.  Co.,  58  id.,  66.) 
This  case  has  once  before  been  to  this  court.  (See  Mem.,  67 
N.  Y.,  593.) 

Plaintiff  was  an  engineer  in  defendant's  employ,  and 
as  such  went  with  a  freight  train  from  Greenbush  on 
the  mornihg  of  February  3,  1870.  This  train  was  pre- 
ceded by  one  under  an  engineer  named  Hughes,  with 
seventeen  cara,  t^o  brakemen  and  a  conductor.  Plain- 
tiff's evidence  tended  to  show  that  three  brakemen  were 
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necessary  for  such  a  train,  and  were  usually  sent.    One  or  two 
other  trams  had  preceded  this  one  the  same  moniing.    There 
was  a  head  conductor,  Rockefeller,  who  gave  the  conductors 
directions  as  to  what  cars  were  to  go  in  the  different  trains. 
He  also  assigned  the  brakemen  to  go  with  the  several  trains. 
After  receiving  instiiictions,  trains  were  stai-ted  by  and  were 
each  under  the  control  of  its  conductor.   Three  brakemen  had 
been  assigned  by  Rockefeller,  and  directed  to  go  with  Hughes' 
train  of  seventeen  cars  on  the  morning  in  question,  but  one 
overslept  himself  and  failed  to  go,  and  the  conductor  of  the 
ti-ain  started  without  him  and  without  giving  any  notice  to  the 
head  conductor  Rockefeller  of  the  absence  of  the  third  brake- 
man.    Hughes'  train,  upon  arriving  at  Chatham,  was  stopped 
to  take  coal  upon  the  engine,  as  was  customary.     A  train 
ahead  of  it  still  stood  at  the  coal  pile  takmg  coal,  and 
Hughes'  train  stopped  and  stood  behind  it  for  some  ten 
minutes.     The  conductor  and  one  brakeman  got  off  and 
went  forward  to  be  ready  to  put  on  coal.     When  the  for- 
ward train  had  gone,  Hughes  started  his  train  up  to  get  to  the 
coal  pile.    The  train  broke  in  two,  and  eleven  cars  ran  back  ; 
upon  them  was  the  other  brakeman  named  Losty,  who  tried 
in  vain  to  stop  them ;  they  collided  with  plamtiff 's  train  and 
he  was  injured. 

Further  facts  appear  in  the  opinion. 

Geo.  W.  Miller,  for  appellant.  The  negligence  of  starting 
the  train  with  an  insufficient  number  of  brakemen  could  not 
be  attributed  to  defendant.  {Samnion  v.  M  T.  mid  U.  JR., 
62  N.  Y.,  251;  Rose  v.  N.  Y.  and  IL  iZ.,  58  id.,  217; 
Malane  v.  Hathaway,  64  id.,  5;  Cochrane  v.  Jff'.  Y.  C.  and 
H.  JR.,  60  id.,  133.) 

Matthew  Hale,  for  respondent.  Defendant  was  liable 
because  of  its  negligence  in  not  supplying  the  train  with  a 
sufficient  number  of  brakemen.  Flike  v.  B.  and  A.  R. 
R.  Co.,  53  N.  Y.,  551,  554.) 
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Andrews,  J.  It  is  no  answer  to  an  action  by  a  servant 
against  the  master,  for  an  injury  caused  by  the  master's  neg- 
ligence, that  the  negligence  occun'ed  in  the  course  and  con- 
duct of  the  business  in  which  the  servant  was  employed. 
For  his  own  negligence  the  master  is  responsible  to  his 
servant  equally  as  to  any  other  person.  The  servant  on  enter- 
ing the  employment  of  the  master  does  not  assume  the  risks 
of  the  master's  negligence.  He  assumes  the  risk  of  the  neg- 
ligence of  a  co-servant ;  but  the  reason  of  the  rule,  which 
exempts  the  master  from  liability  to  one  servant  for  the 
negligence  of  another  ceases,  and  has  no  application  when 
the  master's  own  negligence  caused  the  injury. 

The  rule  that  the  muster  is  not  liable  for  the  negligence 
of  a. co-servant  does  not,  however,  go  to  the  extent  of  exempt- 
ing him  from  liability  in  every  case,  when  it  appears  that  he 
did  not  himself  do  or  direct  the  doing  of  the  negligent  act ; 
or  even  when  the  immediate  negligence  is  that  of  a  person 
who  in  some  sense  was  the  co-servant  of  the  peraon  injured. 
There  are  certain  duties  which  concern  the  safety  of  the 
servant  which  belong  to  the  master  to  perform,  and  he  can- 
not rid  himself  of  responsibility  to  his  servant  for  not  per- 
forming them,  by  showing  that  he  delegated  the  perform- 
ance to  another  servant,  who  neglected  to  follow  his  instruc- 
tions, or  omitted  to  do  the  duty  intrusted  to  him. 

The  duty  of  the  master  to  select  competent  servants  and 
to  provide  safe  implements  and  machinery  for  the  use  of  his 
servants  belongs  to  this  class.  The  rule  that  the  sci'vant  takes 
the  risks  of  the  service  **  supposes,"  says  Lord  Cran worth, 
**  that  the  master  has  secui*ed  proper  sei*vants  and  proper 
machinery  for  the  conduct  of  the  worjt."  {Bartaashill 
Coal  Company  v.  Reid^  3  Macq.,  275.)  From  the 
nature  and  extent  of  the  particular  business,  or  the  fact  that 
the  principal  is  a  corporation  and  can  only  act  through  agents, 
it  may  be  necessary  for  the  master  to  commit  the  selection 
of  servants,  and  the  purchase  and  providing  of  machinery  to 
servants  and  agents  ;  but  the  duty  to  use  reasonable  care  in 
performing  these  acts  always  remains  the  duty  of  the  master, 
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and  negligence  in  performing  it  is  his  negligence,  whether  he 
acted  himself  or  by  othei's.  If  the  immediate  negligence  in 
these  caries  is  that  of  an  agent  or  servant,  and  a  co-servant  is 
injured  thereby,  the  law  imputes  the  negligence  to  the  master 
and  the  master  is  liable  the  siime  as  if  the  injury  had  been 
sustained  by  a  stranger.  The  case  of  Flike,  AdmMr^  v. 
The  Boston  and  Albany  li.  R.  Co.  (53  N.  Y.,  550),  was 
decided  upon  an  application  of  the  principle  that  the  master 
is  liable  to  the  servant  for  an  injury  caused  by  his  own  negli- 
gence. The  difficulty  in  that  case  was  in  detennining 
whether  the  act  of  sending  out  the  first  train  with  an  insuffi- 
cient number  of  brakemen  was  the  act  of  the  defendaut.  If 
it  was,  then  upon  the  facts  found  by  the  jury,  the  verdict  was 
right.  There  was  wrong,  injury  and  damage  which  sustained 
the  action.  The  duty  of  dispatching  trains  and  manning 
them  was  confided,  as  the  evidence  then  appeared,  to  Rocke- 
feller, and  it  was  made  his  duty  to  see  that  they  were  sup- 
plied with  a  sufficient  number  of  brakemen.  The  negligence 
shown  did  not  consist  in  any  omission  by  the  company  to 
provide,  by  proper  rules  and  regulations  for  the  proper  equip- 
ment of  the  train  ;  but  m  the  failure  of  Rockefeller  to  do  his 
duty,  and  the  negligent  ovei'sleeping  of  Loftus,  who  was 
designated  by  Rockefeller  to  go  upon  it.  The  court  there- 
fore were  called  upon  to  decide  whether  the  negligence  of 
Rockefeller  and  Loftus  was  the  negligence  of  co-servants,  so 
as  to  bring  the  case  within  the  general  rule  absolving  the 
master  from  responsibility  to  one  servant  for  the  negligence 
of  another  ;  or  whether  the  case  was  within  the  exception  to 
the  rule,  and  whether  the  duty  to  see  that  a  sufficient  num- 
ber of  brakemen  were  upon  the  train  when  it  staii:ed  upon 
its  trip,  was  not  like  the  duty  to  furnish  competent  servants 
and  proper  machinery,  a  duty  at  all  times  resting  upon  the 
company,  which  it  was  bound  to  discharge  for  the  protection 
of  all  persons,  its  servants  as  well  as  othei's,  and  which  if  neg- 
lected, and  injury  to  a  servant  resulted  from  the  neglect,  gave 
a  right  of  action  notwithstanding  the  fact  that  the  immediate 
negligence  was  that  of  co-servants  intrusted  with  its  perform- 
bicKJSLB.— Vol,  XXVIU.    6 
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ance.  The  court  distinctly  held  that  negligence  in  starting  the 
ti*ain  without  sufficient  brakemen  was  the  n^ligence  of  the 
company.  The  chief  justice,  in  pronouncing  the  opinion  of 
the  majority  of  the  court,  said :  "  The  true  rule,  I  appre- 
hend, is  to  hold  the  corporation  liable  for  negligence  or  want 
of  proper  care  in  respect  to  such  acts  and  duties  as  it  is 
required  to  perform  and  discharge,  as  master  and  principal, 
without  regard  to  the  rank  or  title  of  the  agent  intrusted 
with  the  performance ;  "  and  again  :  **  It  was  negligent  for 
the  company  to  start  the  train  without  sufficient  help." 

The  present  case  arose  out  of  the  same  accident  as  the 
I^lzke  Case,  and  the  principle  there  decided  must  be  applied 
in  its  determmation.  The  decision  in  the  Flike  Case  was 
followed  on  the  trial  of  this  case.  The  judge  submitted  to 
the  jury  to  find  upon  the  evidence  whether  two  brakemen 
were  sufficient  on  the  first  train,  and  whether  three  brakem^i 
were  necessary  for  its  proper  management ;  and  if  they  should 
find  that  three  brakemen  were  necessary,  he  submitted  to 
them  the  fuilher  question,  whether  the  absence  of  the  third 
brakeman  caused  the  injury,  and  charged  them  that  if  both 
facts  were  found  for  the  plaintiff  (no  contributory  negligence 
bemg  claimed)  he  was  entitled  to  recover.  There  was  no 
error  in  the  general  view  taken  by  the  court  in  disposing  of 
the  case,  and  it  remains  to  consider  whether  there  are  any 
valid  exceptions  to  the  charge,  or  to  refusals  to  charge,  as  to 
these  exceptions  only  our  attention  is  called. 

The  court  was  requested  to  charge  that  if  three  brakemen 
had  been  provided  to  go  with  Hughes'  train,  and  that  to  start 
with  two  was  negligence,  still  if  the  jury  believed  from  the 
evidence  that  the  conductor  was  instructed  to  report  the  fail- 
ure of  any  brakeman  to  appear  to  Rockefeller,  before  start- 
ing, and  he  did  not  do  so,"  but  started  the  train  with  but  two 
brakemen,  this  act  was  the  negligence  of  the  conductor,  and 
the  plaintiff  cannot  recover.  The  court  properly  refused 
this  instruction,  for  the  reason  already  stated,  viz.,  that  no 
matter  whose  immediate  negligence  it  was  to  start  the  train 
without  sufficient  brakemen,  it  was  in  law  the  negligence  of 
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the  defendant  for  which  it  is  responsible  to  persons  sustaining 
injury  therefrom,  whether  servants  or  third  persons. 

The  request  to  charge  that  if  the  jury  believed  that  if  there 
had  been  three  brakemen  on  the  train  when  it  started,  all 
but  the  rear  brakeman  would  have  left  the  train  when  it 
stopped  at  Chatham,  or  that  the  third  bmkeman  would 
not  have  been  on  the  eleven  detached  cars,  the  plaintiff  can- 
not recover,  was  properly  refused.  The  defendant's  counsel, 
before  the  court  ruled  upon  the  request,  stated  in  substance,  that 
the  proposition  was,  that  if  the  jury  believed  the  third  brake- 
man  would  not  have  been  at  his  post,  the  plaintiff  could  not 
recover.  The  court  in  denying  the  request  properly  stated 
that  it  could  not  be  assumed  that  if  a  third  brakeman  had 
been  sent  he  would  not  have  performed  his  duty. 

The  court  was  requested  to  charge  that  if  the  jury  believed 
it  was  negligence  in  Hughes  to  start  up  his  train  after  stop- 
ping at  Chatham,  to  reach  the  coaling  place,  without  know- 
ing that  there  were  two  brakemen  on  the  tiuin,  or  on  the 
eleven  rear  cars,  and  that  that  was  the  cause  of  the  accident, 
the  plaintiff  could  not  recover.  The  court  said :  **  I  so 
charge,  that  is,  if  the  jury  believe  that  this  was  the  sole 
cause  of  the  accident,"  and  added,  *'but  it  must  be  taken 
with  this  allowance,  that  he  (Hughes)  had  but  two  brake- 
men,  and  if  it  was  the  duty  of  one  to  be  at  the  coal  heap, 
and  one  at  the  train,  the  question  still  remains  whether,  if 
there  had  been  a  third  brakeman,  thp  accident  could  not  have 
been  avoided."  The  defendant's  counsel  excepted  to  the 
modification.  The  modification  was  not  ground  of  excep- 
tion. The  plain  meaning  of  the  court  was,  that  if  Hughes' 
negligence  was  contributory  with  that  of  the  defendant  in 
not  sendmg  three  brakemen  with  the  train,  and  both  together 
caused  the  accident,  the  negligence  of  Hughes  did  not 
relieve  the  company  from  liability.  This  was  unobjection- 
able. 

The  plaintiff  put  in  evidence  a  time-table  of  the  defend- 
ant, on  the  back  of  which  were  certain  printed  rules.  The 
thirteenth  rule   declared  **  that  every   engineer  is  author- 
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ized  to  require  the  conductor  aud  brakemeii  of  his  train  to 
be  at  their  posts."  The  defendant's  counsel  requested  the 
court  to  charge  that  if  Hughes  failed  to  do  his  duty  in  this 
respect,  or  was  negligent,  and  that  negligence  caused  the 
injury  to  the  plaintiff,  there  could  be  no  recovery.  The 
court  in  reply  said  :  **  I  decline  to  charge  in  the  form  asked, 
because,  as  I  understand,  the  Court  of  Appeals  have  held 
that  it  was  the  duty  of  the  defendant  to  see  that  the 
train  went  out  with  a  sufficient  number  of  brakemen."  If 
the  coui*t  intended  to  charge  that  the  negligence  of  the 
company  in  sending  the  train  out  without  sufficient  brake- 
men  entitled  the  plaintiff  to  recover,  although  the  accident 
would  not  have  happened  if  Hughes,  at  Chatham,  had  per- 
formed his  duty  and  kept  the  brakemen  sent  at  their  posts, 
the  charge  was  clearly  wrong.  But  the  court  did  not  intend 
to  charge  this.  The  judge  had  already  distinctly  charged 
tliat  if  the  omission  to  send  the  third  brakeman  did  not 
cause  the  injury,  the  plaintiff  could  not  recover ;  also  that 
if  it  was  caused  by  the  negligence  of  Hughes  or  Losty,  at 
Chatham,  the  defendant  was  not  liable.  It  is  clear  from 
the  reply  of  the  court  to  the  request  to  charge,  that 
the  court  understood  it  as  referring  to  the  negligence  of 
Hughes  in  starting  the  train  at  Albany,  without  seeing 
that  the  brakemen  assigned  to  it,  or  a  sufficient  num- 
ber, were  aboard.  In  this  view  the  refusal  was  correct.  It 
was  the  duty  of  the  defendant's  counsel,  if  the  court  did  not 
apprehend  his  meaning,  to  have  called  its  attention  to  the 
fact.  His  acquiescence  in  the  inteipretation  put  by  the  court 
upon  the  request  concludes  the  defendant. 

There  are  many  other  exceptions  to  the  charge  and  to 
refusals  to  charge,  but  we  think  it  unnecessaiy  to  notice 
them  in  detail.  We  have  considered  them,  and  are  of  the 
opinion  that  none  of  them  are  well  taken. 

All  concur,  except  Bapallo,  J.,  not  voting,  and  AlleNi 
J.,  absent. 

Judgment  affirmed* 
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Manning,  Bowman  Sd  Company,  Respondent,  v.  Patrick    /•%   ^ 

J.  Keenan  et  al.,  Appellants.  h»>_^ 

In  an  action  for  the  alleged  conversion  of  certain  goods  plaintiff's  evidence 
tended  to  show  that  it  sold  the  goods  conditionally  to  O.,  who  subse- 
quently delivered  them  to  L.,  plaintiff's  agent,  for  the  sale  of  its  goods, 
to  be  held  as  security  for  the  purchase-price.  Plaintiff  ratified  the  act 
of  L.  L.  thereafter,  without  the  knowledge  of  plaintiff,  delivered  to 
O  a  receipt  for  the  goods,  stating  that  they  were  received  in  store  on 
account  of  O.,  at  a  8X)ecified  rate  for  storage ;  this  O.  transferred  to  H., 
upon  an  alleged  sale  of  the  goods  for  a  valuable  consideration,  JBdd, 
that,  as  the  giving  of  the  receipt  was  no  pai't  of  the  means  needed  or 
used  to  obtain  the  possession  of  the  goods  by  L.,  the  ratification 
by  plaintiff  of  his  act  in  this  respect,  was  not  a  ratification  of  the 
receipt;  that  L.  was  not  authoiized  to  issue  the  same,  and  plaintiff 
was  not  bound  thereby. 

Plaintiff  held  the  notes  of  O  ,  given  for  the  purchase-price  of  the  goods, 
and  in  an  action  against  it  by  O.,  set  them  up  as  a  counter-claim  and 
recovered  judgment  for  the  amount.  Held-,  that  this  was  not  inconsistent 
^ther  with  the  idea  of  a  conditional  sale  or  of  a  pledge  of  the  goods 
and  did  not  affect  plaintiff's  right  to  resort  to  them  to  realize  its  claim. 

The  goods  were  purchased  by  O.  ostensibly  for  retail  ti'ade ;  the  alleged 
sale  to  H.  was  of  all  the  goods  at  a  great  sacrifice.  Defendants  asked  the 
court  to  charge  that  if  the  jury  believed  that  the  title  of  the  goods 
was  transferred  to  O.,  to  be  sold  by  him  and  proceeds  credited  on 
its  account,  they  made  0.  its  agent  to  sell  to  H.  or  any  one  else.  The 
court  so  charged,  but  added  the  words  **  in  the  usual  course  of  business." 
JBdd,  no  error ;  that  no  authority  could  be  implied  to  sell  othei-wiae. 

A  coroner,  to  whom  a  requisition,  in  proceedings  for  the  claim  and  delivery 
of  personal  property,  in  an  action  to  Recover  its  possession  has  been 
issued,  stands  in  a  like  position  as  a  sheriff,  and  is  protected  by  his  pro- 
cess in  taking  the  property  erpecified  from  the  possession  of  the  defendant 
named. 

The  provii^ons  of  the  Revised  Statutes  (2  R.  S.,  285,  }$  55,'56),  pro^dding 
for  service  of  papers  upon  a  sheriff  by  leaving  the  same  at  his  office  or 
delivering  them  to  any  x>6rson  therein  belonging  to  the  office,  apply  to 
coroners  when  acting  in  the  place  of  the  sheriff  in  an  action  wherein  the 
sheriff  is  a  party. 

Accordingly  Jield,  where  the  coroners  of  the  city  of  New  York,  by  virtue  of 
a  requisition  in  an  action  against  the  sheriff  to  recover  possession  of  per- 
sonal proiwjrty,  had  taken  the  property  from  the  defendant,  that  service 
of  affidavit  of  title  in  a  third  person  claiming  the  property  under  section 
216  of  the  Code,  made  by  delivery  thereof  to  a  clerk  in  their  office  having 
charge  of  their  office  business,  was  a  good  service  upon  said  coroners. 

One  having  title  to  and  a  right  of  poeseeslon  of  property  taken  imder  pro- 
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ceedings  for  its  claim  and  delivery,  who  luu9  presented  his  claim  under 
and  in  pTirsuance  of  said  section,  may  maintain  an  action  a^^nst  the 
sheriff  or  coroner  for  a  conversion  of  the  property  when  the  officer  has 
obtained  indemnity  as  provided  by  said  section  and  has  delivered  up 
the  property  to  the  plaintiff  in  the  replevin  suit. 

The  officer  is  primarily  bound  by  his  process  to  keep  the  property  or  to 
deliver  it  to  the  plaintiff;  the  service  of  affidavit  and  notice  of  claim 
suspends  that  obligation,  and  releases  him  from  it  unless  indemnity  is 
given ;  when  given,  the  obligation  again  attaches,  and  the  claim  of  the 
person  entiUed  to  the  property  is  valid,  the  officer  being  required  to  rely 
upon  the  indemnity. 

No  other  demand  is  necessary  to  the  maintenance  of  the  action  against  the 
officer  than  the  service  of  affidavit  and  notice  of  claim  prescribed  by 
said  section. 

The  history  of  the  remedy  by  replevin  in  England  and  in  this  State,  given* 

(Argued  February  14, 1878 ;  decided  March  19, 1878.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  court,  in  the  fii*st  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict  affirm- 
ing an  order  denying  a  motion  for  a  new  trial.  (Reported 
below,  9  Hun,  686.) 

This  action  was  brought  by  plaintiff,  a  manufacturing  cor- 
poration, against  defendants  who  were  coroners  of  the  city 
and  county  of  New  York,  for  the  alleged  conversion  of  a 
quantity  of  silverware. 

Plaintiff's  evidence  tended  to  show  the  following  facts : 
The  goods  in  question  were  sold  conditionally  to  one  Olney, 
in  May,  1869,  who  proposed  to  open  a  retail  store  for  such 
goods  in  the  city  of  New  York.  He  gave  his  notes  for  the 
purchase-price,  and  executed  a  written  instrument  stating 
that  the  goods  should  remain  the  property  of  the  plaintiff 
until  paid  for.  The  sale  was  made  through  plaintiff's  agent 
in  New  York,  one  liosee.  Olney,  in  August,  1869,  closed 
his  store  and  delivered  the  goods  in  question  to  Losee  as  such 
agent,  as  security  for  the  purchase-price.  Plaintiff  ratified 
the  act  of  Losee  in  receiving  the  goods.  Subsequently 
Olney  obtained  from  Losee  a  receipt,  as  follows  : 

"  New  York,  August  10,  1869. 
*'  Eeceived  in  store,  No.  60  John  street,  for  account  of 
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George  Olney,  eight  cases  containing  silver-plated  goods  and 
Brittania  goods  on  storage^  at  the  rate  of  50c.  case  per 
month. 

**  Value,  $2,000.  A.  S.  LOSEE." 

This  receipt  Olney  indorsed  over  to  one  Hodges,  upon  an 
alleged  sale  to  him  of  the  goods.  OUiey,  as  a  witness  for 
defendants  on  the  vtrial,  testified  that  Hodges  paid  to  him 
1500,  and  agreed  to  pay  some  more,  but  the  amount  he  could 
not  recollect.  In  November,  1869,  Olney  commenced  a  suit 
against  plaintiff,  alleging  that  the  notes  given  by  him  were 
usurious  and  void  ;  asking  for  the  appointment  of  a  receiver 
of  the  property,  etc.  Plaintiff  (the  defendant  in  said  action) 
set  up  among  other  things  the  notes  so  given  to  it  as  a  coun- 
ter-claim. Upon  the  trial  of  said  action  Olney  withdrew  his 
claim  to  recover  for  the  alleged  usury,  and  plaintiff  obtained 
a  judgment  for  the  amount  of  its  counter-claim.  In  Febru- 
ary the  goods  were  seized  by  the  sheriff  of  the  county  of 
New  York  upon  an  execution  against  Olney,  and  taken  from 
the  possession  of  Losee.  Hodges  thereupon  commenced  an 
action  to  recover  possession,  and  under  proceedings  therein 
for  its  claim  and  delivery,  the  goods  were  taken  by  defend- 
ants, to  whom  the  requisition  had  been  issued,  as  coroners, 
from  the  possession  of  the  sheriff.  Plaintiff  served  an  affi- 
davit and  notice  of  claim,  as  prescribed  by  the  Code  (§216), 
upon  defendants'  clerk,  who  had  charge  of  their  office  busi- 
ness, at  their  office.  Hodges  gave  to  defendants  a  bond  of 
indemnity,  and  thereupon  they  delivered  the  goods  to  him. 

Further  facts  appear  in  the  opinion. 

Robert  8.  Greerij  for  appellants.  At  common  law  a  public 
officer  is  not  liable  in  an  action  for  tort  for  an  act  done  in  the 
strict  discharge  of  his  duty,  performed  in  exact  compliance 
with  the  requirements  of  law.  (Foster  v.  Pettibaae^  20 
Barb.,  350 ;  Shipman  v.  Clark,  4  Den.,  446 ;  Willard  v. 
Kimball,  10  Al.,  211 ;  Schofield  v.  Whitelegge,  49  N.  Y., 
259.)  There  is  no  affirmative  legislation  in  the  provisions  of 
the  Code  conferring  such  a  right  of  action.     (1  Wait's  Pr. 
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738  ;  Wait's  Code,  notes  to,  §  216;  Bullis  v.  Mardgameinj, 
50  N.  Y.,  352-356.)  No  right  of  action  having  existed,  and 
none  being  given  by  statute,  the  court  will  not  raise  one  by 
implication.  {Butler  v.  Baker's  Case,  3  Coke,  29  ;  Letch- 
mere  V.  Thorougood,  3  Mod.,  236,  note  b ;  Smith  v.  Miller, 
1  T.  K.,  475.)  A  demand  for  the  delivery  of  the  goods  and 
a  refiLsal  was  necessary  to  the  maintenance  of  the  action.  (2 
Greenl.  Ev.,  §§  644,  645  ;  Edgertm  v.  Ross,  6  Abb.,  189.) 
This  action  could  not  be  maintained  because  the  claim  and 
original  affidavit  were  not  served  upon  the  coroners  person- 
ally. (6  Abb.  Pr.,  189 ;  K.  S.  [6th  ed.],  727,  728,  §§  46, 
112,  447  ;  Code,  216.)  The  acts  of  Losee  were  the  acts  of 
plaintiff  as  its  agent,  and  it  was  bound  by  his  receipt. 
{McCombie  v.  Spader,  1  Hun,  193  ;  Gibson  v.  Stevens,  8 
How.  [U.  S.],  384 ;  Crocker  v.  CrocUr,  31  N.  Y.,  507  ; 
McNeil  V.  Tenth  NaL  Bank,  46  id.,  325  ;  Moore ^  v.  Mech. 
Nat  Bank,  55  id.,  41  ;  Rawles  v.  Droher*,  3  Keyes,  572.) 

Addison  Brawn,  for  respondent.  The  delivery  of  the 
goods  at  Olney's  store  being  conditional  only,  he  had  no  right 
to  the  possession  of  them,  and  could  convey  no  better  title 
to  Hodges.  {Morris  v.  Rexford,  18  N.  Y.,  555  ;  Barnard 
V.  Campbell,  55  id.,  456.)  The  receipt  from  Losee  was  with- 
out authority  from  plaintiff,  and  Hodges  was  not  a  bona  fide 
purchaser.  (20  Wend.,  267.)  Unless  the  receipt  was  a 
warehouse  receipt  within  chapter  326,  Laws  1858,  section  6, 
its  transfer  even  for  value,  without  notice,  would  confer  no 
greater  right  than  Obiey  had.  {Ballard  v.  Burgett,  40 
N.  Y.,  314  ;  Worster  v.  Sherwood,  25  id.,  278  ;  Barnard  v. 
Campbell,  55  id.,  461  ;  Hammet  v.  Linerman,  48  id.,  399 ; 
Linner  v.  Cruger,  40  Barb.,  633;  Jenkins  v.  Usbome,  7  M. 
&  G.,  699.)  The  receipt  was  not  a  warehouse  "receipt," 
under  the  act  of  1858.  {Wfiitlock  v.  Hat/,  58  N.  Y.,  484.) 
The  receipt  constituted  no  estoppel  upon  the  plaintiffe.  (42 
N.  Y.,  448;  55  id.,  463;  Strong  v.  StHckland,  32  Barb., 
289;  Hutchins  v.  Hlbbard,  34  N.  Y.,  27;  Muller  v.  Pender, 
55  id.,  334;  6  Hill,  536,  537;  Dezell  v.  Odell,  3  id.,  219.) 
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Hodges  could  not  be  deemed  a  bona  fide  holder  without 
notice.  (55  K  Y.,  463;  Gibson  v.  Stevens^  8  How.  [U.  S.], 
401.)  The  affidavit  and  notice  of  claim  necessary  to  charge  the 
defendants  under  section  216  of  the  Code  were  duly  served* 
(Code,  §  419;  3  R.  S.,  ^444,  §84;  •285,  §56.)  Defendants 
having  had  notice  of  plaintiff's  title  before  delivery  are  hable 
both  by  common  law  and  the  manifest  intent  of  section  216 
of  the  Code.  (Eol.  Abr.,  552;  Vin.  Abr.,  Replev.  Y.,  3; 
21  Ed.,  4,  54;  Stinson  v.  Reynolds,  14  Barb.,  506;  State  v* 
Jennings,  14  Ohio,  73;  Coke  Litt.,  145  6;  Leonard  v.  Staci/^ 
6  Mod.,  139;  Lisher  v.  Piersan,  2  Wend.,  349;  Miller  v* 
Davis,  1  Comyn,  590;  8  J.  R.,  44;  20  Wend.,  561;  Bdger- 
ton  V.  Hoss,  6  Abb.,  189;  Haskins  v.  Kelly,  1  Rob.,  160; 
King  v.  Orser,  4t  Duer,  437;  BuUis  v.  Montgomery,  50 
N.  Y.,  355.) 

FoLGEB,  J.  The  jury  were  charged  with  the  question  of 
fact,  whether  the  plaintiffs  had  such  an  interest  in  the  prop- 
erty in  question  in  the  first  instance  as  would  maintain  an 
action  for  an  interference  with  it.  They  were  told  that  to 
entitle  the  plaintiff  to  recover  in  this  action  at  all,  it  must 
be  found  that  they  were  the  owners  of  the  property,  and  had 
never  ceased  to  be  the  owners  of  it ;  or,  that  although  it  had 
gone  into  Olney's  actual  possession  at  one  time,  and  he  had 
been  allowed  to  treat  with  it,  to  keep  it,  to  sell  portions  of  it 
in  order  to  raise  money  out  of  it  to  pay  to  the  plaintiff,  it 
was  finally  brought  back  again  by  him,  and  put  into  Losee's 
hands,  to  hold  as  a  security  to  them  for  the  purchase-price 
of  it 

The  verdict  of  the  jury  in  favor  of  the  plaintifl^  is  an  affirma- 
tive answer  to  one  or  the  other  of  these  propositions  ;  and  it 
follows  that  at  and  before  the  time  of  the  giving  by  Losee  to 
Olney  of  the  receipt  or  instrument  in  writing,  expressing 
that  the  goods  had  been  received  in  store  by  Losee,  for 
account  of  Olney,  on  storage,  at  a  certain  rate  of  storage  per 
month,  the  plaintiff  had,  as  matter  of  fact,  such  an  inter- 
est in  the  property,  as  owners  or  pledgees,  as  gave  them  a 
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j/rima  facie  right  to  inforce  a  claim  to  it  against  any  one 
withholding  it  from  them.  There  are  some  other  facts  in  the 
case  which  it  is  claimed  operate  to  defeat  that  right. 

First.  It  is  claimed  that  by  reason  of  the  paper  given  by 
Losee  to  Olney,  Hodges,  purchasing  from  the  latter,  got  a 
good  and  exclusive  title  to  the  goods.  If  the  plaintiffs  are 
bound  by  the  act  of  Losee  in  giving  that  paper,  and  if 
Hodges  bought  of  Olney  in  good  faith,  and  for  a  valuable 
consideration,  relymg  upon  it  to  his  harm  if  his  title  is  not 
now  sustained,  it  would  be  difficult  to  hold  ^at  this  claim  is 
not  good.  The  paper,  by  its  terms,  indicates  an  ownership 
of  the  property  by  Olney,  and  a  right  to  the  possession  of  it 
at  any  time,  on  the  payment  of  the  storage.  It  is  such  a  paper 
as  one  might  well  trust  to,  for  a  belief  that  he  who  made  it 
had  no  claim  to  the  property  against  the  one  to  whom  it  was 
given,  save  for  the  charge  of  storage  at  a  fixed  rate ;  and  a 
purchase  in  good  faith,  and  for  a  valuable  consideration,  in 
reliance  alone,  or  chiefly,  upon  it,  would  raise  an  estoppel  in 
favor  of  the  purchaser  against  him  who  made  and  delivered 
it.  But  though  it  may  be  sufficient  to  work  that  effect 
against  Losee,  it  is  a  different  question  whether  it  is  enough 
therefor  against  the  plaintiffs.  It  does  not  appear  that  they 
knew  of  its  existence  until  after  the  transaction  between 
Hodges  and  Olney  ;  but  it  is  said  that  it  was  the  act  of  the 
agent  of  the  plaintiffs,  and  thus  their  act.  It  was  not  an  act 
though,  within  the  scope  of  his  agency,  nor  was  it  an  act, 
which  was  a  pait  of  any  transaction  within  or  without  that 
scope,  which  has  been  ratified  by  the  plaintiff.  True,  the  plain- 
tiflfe  ratified  the  act  of  Losee  in  taking  from  Olney  the  pos- 
session of  the  goods,  to  hold  them  as  security  for  the  price. 
Had  the  giving  of  that  paper  been  a  part  of  the  means 
needed  or  used  to  obtain  that  possession,  then  an  adoption  of 
the  possession  would  have  been  an  adoption  of  the  paper ; 
but  it  was  not  given  until  some  time  after  possession  was 
got.  Losee  was  under  no  necessity  of  giving  it  to  acquire  or 
maintain  possession.  He  had  no  authority  to  give  it.  All 
that  was  beneficial  to  the  plaintifis  in  the  surrender  of  pos- 
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session  by  Oliiey  to  Losee  had  already  been  accomplished. 
It  was  no  part  of  the  bargain  for  the  transfer  of  possession, 
and  it  was,  if  valid  against  the  plaintifiEs,  an  injury  to  their 
security.  By  adopting  the  first  act  of  Losee,  which  was  of 
benefit  to  them,  they  did  not  adopt  a  subsequent  act  of  his, 
of  which  they  were  ignorant,  and  which  was  not  a  part  of 
the  act  ratified  by  tliem,  nor  to  their  benefit,  and  to  do  which 
he  had  not  their  authority.  Nor  had  Losee  authority  to  treat 
the  goods  as  his  own  ;  though  he  was  ostensibly  to  Hodges 
in  the  possessi#n  of  them,  and  ostensibly  with  exclusive  right ; 
save  as  the  paper  gave  notice  of  a  right  in  Olney,  he  was 
actually  holding  them  in  the  right  alone  of  his  principals. 
The  principals  were  not  bound  to  make  known  that  his  pos- 
session was  special,  and  for  them,  nor  were  they  to  be  affected 
injuriously  by  a  mistake  therein  of  Hodges.  It  must  be 
noticed  here  that  it  was  left  to  the  jury  to  say  whether 
Hodges  was  a  bona  fide  purchaser  of  the  paper  and  what  it 
represented  ;  or  whether  he  had  reason  to  believe  that  the 
plaintiff  or  Losee  had  any  claim  upon  the  property  ;  or  that 
Olney^s  relation  to  it  was  different  from  what  was  expressed 
in  the  paper.  The  verdict  of  the  jury  sustains  the  title  of 
the  plaintiff  and  is  against  that  of  Hodges,  on  which  the 
defendants  as  to  this  branch  of  the  case  relied.  The  jury 
must  have  found  that  he  did  not  purchase  in  good  faith. 

Second.  It  is  also  claimed  that  the  plaintiffs  held  as  their 
own  the  notes  of  Olney,  given  for  the  price  of  the  goods, 
and  that  they  availed  themselves  of  them  as  a  counter-claim 
in  his  action  against  them.  I  do  not  see  that  that  is  necessa- 
rily inconsistent,  either  with  the  notion  of  a  conditional  sale 
of  the  property  at  firat,  or  with  the  idea  of  a  possession  of  it 
afterwards  as  a  pledge  or  security  for  the  price.  It  is  not 
unusual  that  a  vendor  or  a  creditor  has  two  strings  to  his 
bow.  He  may  use  either  means  of  realizing  his  purchase- 
money  or  debt  without  losing  the  benefit  of  the  other,  and 
the  right  finally  to  resort  to  it,  if  need  be.  I  do  not  see  how 
the  dealing  of  the  plaintiffs  with  the  notes  of  Olney  has  been 
different  from  that.     The  facts  as  to  the  notes  were  left  to 
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the  jury  to  say  whether  they  showed  an  imcouditional 
delivery  and  a  final  payment  for  the  merchandise.  The  ver- 
dict gave  a  negative.  It  appears  then  that  in  the  view  of 
the  jury  upon  all  the  facts  of  the  case  as  submitted  to  them, 
the  plaintiiSs  had  in  the  start  an  absolute  or  a  special  right  or 
interest  in  the  property,  with  which  they  had  not  pai-ted 
when  this  action  was  commenced.  That  right  had,  however, 
been  interfered  with  before  these  defendants  took  it.  The 
sheriff  of  the  county  of  New  York  had  seized  it  on  an  exe- 
cution against  the  property  of  Olney,  and  it  was  in  the  actual 
]X)ssession  of  the  sheriff  or  his  deputy  or  his  agent  when  the 
defendants  took  it,  according  to  law,  by  virtue  of  the  require- 
ment made  upon  them  by  Hodges.  They  were  required  by 
papers  having  the  effect  of  valid  mandatory  process  to  take 
this  specified  property  from  that  particularized  person,  and 
they  did  it ;  and  for  a  time  they  did  no  more,  nor  for  a  time,  so 
far  as  the  record  shows,  made  omission  to  do  anything  in  the 
line  of  their  duty.  We  have  held,  that  so  far  as  they  had 
then  gone,  like  process  in  the  hands  of  the  sheriff  pro- 
tects him  in  like  acts.  (Bullis  v.  Montgomery^  50  N.  Y., 
352.)  We  see  no  reason  why  that  holding  should  not  be 
adhered  to  in  the  case  of  these  defendants,  who  in  these  acts 
stood  in  a  like  position  to  that  of  the  sheriff,  with  like 
duties,  powers  and  defenses.- 

But  a  question  is  brought  out  in  this  case  which  was  not 
in  Bullis  v.  Monttgomery^  nor,  as  far  as  we  have  noticed,  in 
any  other  case  in  this  court. 

The  Code  (^  216)  empowers  the  plaintifl^  to  make  an  affi- 
davit of  their  title  to  the  property  and  right  to  the  posses- 
sion of  it,  and  of  the  grounds  of  such  right  and  title,  and  to 
serve  the  same  upon  the  defendants.  Thereupon  the  defend- 
ants were  no  longer  bound  to  keep  the  property,  nor  to 
deliver  it  to  Hodges,  unless  he  should  on  demand  indemnify 
them  against  the  plaintiffs'  claim. 

The  plaintiffs  did  serve  a  paper,  intending  to  avail  them- 
selves of  the  provisions  of  law  above  stated.  A  question 
was  made  whether  the  paper  served  was  an  affidavit,  whether 
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it  was  the  original  or  a  copy  only.  There  was  room  for  a 
doubt  in  the  testimony,  but  it  was  left  to  the  jury  to  saj', 
and  they  have  found  that  it  was  the  original  affidavit  which 
was  served.  There  was  also  a  point  raised  that  the  service 
having  been  upon  a  clerk  of  the  defendants,  or  at  their  office, 
was  not  a  good  service  upon  the  defendants,  and  that  it 
should  have  been  made  personally  upon  them.  That  clerk, 
during  all  the  term  of  office  of  the  defendants  had  the  entire 
chai'ge  of  their  office  business  ;  kept  their  books  ;  attended 
to  the  service  of  process  upon  the  sheriff;  supervised  the 
taking  of  property  in  replevin  proceedings  against  the 
sheriff,  and  made  the  formal  returns  of  papers  in  those  pro- 
ceedings. He  gave  an  admission  of  service.  He  took  pro- 
ceedings on  the  claim  of  the  defendants  by  accepting  a  bond 
from  the  plaintiffs  in  the  replevin  suit,  as  is  to  be  inferred. 
He  was  not  certain  whether  it  was  received  by  him  in  person, 
or  was  left  on  his  desk  for  him,  though  there  was  room  for 
an  inference  that  he  received  it  in  person,  and  it  was  left  to 
the  jury  to  say,  and  they  have  found  that  it  was.  The  trial 
court  held  that  the  service  thus  made  on  the  clerk  of  the 
defendants  was  as  good  as  a  service  upon  the  defendants  per- 
sonally. By  section  419  of  the  Code  all  the  provisions  of  it 
relating  to  sherifEs  apply  to  coroners  when  the  sheriff  is  a 
party.  By  section  468,  no  statutory  provisions  are  repealed, 
save  such  as  are  inconsistent  with  the  Code.  By  the  Kevised 
Statutes  (2  £.  S.,  285,  §§  55,  56)  the  sheriff  is  required  to 
keep  an  office,  and  every  paper  to  be  served  on  him  may  be 
served  by  leaving  it  there,  or  delivering  it  to  any  person 
therein  belonging  to  the  office,  and  such  service  is  equivalent 
to  personal  service  upon  the  sheriff.  I  think  that  these  pro- 
visions are  applicable  to  the  coroners,  and  that  the  service 
made  in  this  case  was  as  effectual  as  personal  6e):Tice  upon 
them.     (See,  also,  2  R.  S.,  441,  §  84.) 

It  having  been  found  by  the  jury  that  the  plaintiffi  had 
such  an  interest  in  the  property  as  gave  them  a  title  thereto 
and  a  right  of  possession  therein,  and  they  having  made  their 
claim  upon  the  defendants  in  accordance  with  section  216  of 
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the  Code,  we  are  brought  to  the  main  question  in  this  case, 
whether  by  virtue  of  that  section  the  ]3laintif&  have  a  right 
of  action  against  the  defendants  for  the  property,  or  tlie 
value  thereof. 

We  must  assume  that  the  section  was  not  adopted  by  the 
Legislature  without  some  purpose ;  and  it  must  also  be 
assumed  that  the  purpose  was  a  practical  and  reasonable  one, 
directed  to  some  useful  result,  beneficial  to  some  of  the  per- 
sons or  officials  authorized  to  act  under  it.  We  must  then 
look  about  for  such  purpose  and  result.  There  are  two 
results  quite  plainly  provided  for.  When  a  claim  is  made  in 
accordance  with  the  section,  if  the  plaintiff  in  the  replevin 
proceedings  does  not  indeiAnify  the  officer,  in  the  manner 
pointed  out  in  the  section,  the  officer  is  not  bound  either  to 
keep  the  property  or  to  deliver  it  to  the  plamtiff ;  and  the 
officer  may  I'etain  the  property  a  reasonable  time  for  the  pur- 
l)ose,  and  that  purpose  only,  of  demanduig  such  indemnity. 
Now  the  inquiry  at  once  arises,  if  the  plaintiff  in  the  replevin 
does  not  give  indemnity,  and  the  sheriff  is  not  bound  to  keep 
the  property,  nor  to  deliver  it  to  that  plaintiff,  what  is  he 
bound  to  do  with  it  ?  He  may  not  keep  it  for  himself;  he 
hi  not  bound  to  keep  it  as  sheriff.  He  is  not  bound  to  exe- 
cute the  requirement  of  his  process  (so  to  call  it),  and  to 
make  deliveiy  to  that  plaintiff.  Yet  he  owes  some  duty,  to 
some  one,  in  regard  to  it.  He  is  in  possession  of  property, 
which  he  has  taken  from  another,  in  which  he  has  himself  no 
personal  right,  and  as  to  which  he  is  no  longer  bound  to 
exercise  an  official  power.  It  would  seem  to  follow  as  a 
necessity,  either  that  he  must  retrace  his  steps  and  restore 
the  property  to  the  defendant  in  the  replevin  proceedings,  or 
to  the  agent  of  that  defendant,  whomsoever  he  took  it  from  ; 
or  he  must  make  delivery  to  the  other  person  who  has  made 
claim  to  it,  under  section  216.  It  would  seem  a  nugatory 
act  for  the  claimant  to  go  through  the  procedure  of  making 
claim,  if  the  result  is  not  to  be  that  he  obtains  his  own  prop- 
erty, but  that  it  is  given  up  to  another.  On  the  other  hand, 
if  the  plaintiff  in  the  replevin  proceedings  chooses  to  give 
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the  indemity,  what  is  the  result  ?  It  would  seem  that,  in 
such  case,  the  officer  is  bound  to  keep  the  property  or  to 
make  delivery  to  the  plaintiff,  or  to  do  his  duty  as  to  it,  in 
accordance  with  law  and  the  directions  of  the  process.  But 
is  the  person  claiming  to  own  the  property  to  be  thwarted 
and  held  entirely  at  bay,  merely  by  an  indenmity  to  the 
officer  ?  It  is  not  an  indemnity  to  the  claimant.  No  pro- 
vision is  made  for  an  assignment  of  it  to  him.  It  is  an 
indemnity  to  the  officer ;  but  against  what  ?  If  against  a 
claim  merely,  which  cannot  be  prosecuted,  the  plaintiff  giving 
it  takes  no  hazard;  nor  is  there,  if  the  claim  cannot  be 
inforced,  anything  against  which  the  officer  needs  an  indem- 
nity. The  requirement  of  an  indemity  to  the  officer,  neces- 
sarily implies,  that  there  is  some  liability  which  the  officer  has 
incurred,  from  the  possible  consequences  of  which  he  needs 
to  be  indemnified.  It  is  not  the  liability  to  the  defendant  in 
the  replevin  proceedings,  nor  to  anyone  else,  by  reason  of 
his  primary  execution  thereof,  for  as  we  have  seen  his  pro- 
cess protects  him  therefrom.  It  is,  then,  a  liability  arising 
from  that  claim  under  section  216,  and  to  the  person  mak- 
ing that  claim ;  and  it  is  a  liability  capable  of  inforcement 
by  action  against  him,  the  officer.  It  is  not  to  be  denied 
that  the  section  is  not  complete  in  expression.  It  is  negative 
in  form,  and  leaves  the  affirmative  portion  of  the  purposed 
enactment  to  be  implied.  When  it  says  that  the  officer 
shall  not  be  bound  to  keep  the  property,  or  to  deliver  it  to 
the  plaintiff,  unless  the  plaintiff,  on  demand,  shall  indemnify 
the  officer  against  the  claim  of  the  third  party ;  though 
negative  in  form,  it  conveys  the  affirmative  meaning,  that  if 
the  plaintiff  does  so  indemnify,  then  the  officer  shall  keep 
the  property  or  deliver  it  to  the  plaintiff.  When  it  says 
that  no  claim  shall  be  valid  against  the  officer,  unless  made 
as  provided  in  the  section,  though  negative  in  form,  it  con- 
veys the  affirmative  meaning,  that  if  the  claim  is  made  as 
provided,  it  shall  be  valid  against  him  ;  and  if  valid  against 
him,  then  as  a  necessary  result,  inforceable  against  him  by 
the  other  person  making  it,  in  any  way  known  to  the  law  for 
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the  inforcement  of  a  valid  claim  against  another,  he  denying 
and  resisting  it* 

It  is  to  be  observed,  too,  of  the  provisions  of  the  act  of  1788, 
and  of  the  Revised  Statutes,  hereafter  cited,  that  they  do 
not  in  terms  declare,  that  if  on  the  trial  of  a  claim  made, 
the  property  shall  be  found  in  the  defendant  or  the  pos- 
sessor, a  return  of  the  goods  shall  be  made  to  him  ;  yet  that 
such  result  followed  has  never  been  doubted  ;  unless,  under 
the  Revised  Statutes,  there  was  indemnity  given  by  the  plain- 
tiff. But  it  was  an  affirmative  result,  from  a  statute  negative 
in  phraseology.  The  word  unless  has  the  force  of  except; 
it3  primary  meaning  is  **  unloosened  from,"  so  what  follows 
in  the  sentence  after  the  word  unless  is  excepted  or  unloos- 
ened from  what  went  before  it ;  and  though  the  officer  is 
primarily  bound  by  his  process  to  keep  the  property,  or  to 
make  delivery  to  the  plaintiff,  the  service  of  affidavit  of  claim 
suspends  that  obligation  and  he  is  no  longer  bound  so  to  do, 
unless  indemnity  is  given,  when  he  is  again  bound  ;  and  as 
no  claim  by  a  third  person  was,  without  the  section,  valid 
against  an  officer  who  had  obeyed  strictly  his  process,  so 
none  should  after  that  section  be  valid,  unless  made  as  it 
provided,  and  if  so  made,  then  it  should  be  valid.  For  such 
a  form  of  expression  in  a  statute  sometimes  amounts  to  an 
affirmative  enactment,  and  in  fact  inpi'oprio  vigore^  confers 
all  that  is  excepted  from  a  negative  or  restrictive  provision. 

There  is  something  somewhat  analogous  in  the  construc- 
tion of  written  instruments  inJtjer  paries.  There  words  of  con- 
dition will  be  construed  into  words  of  covenant,  when  such  is 
•  the  apparent  intent  and  meaning  of  the  parties.  (Huff  v. 
Nickerson,  27  Maine,  106;  PaschaU  v.  Passmore,  15  Penn. 
St.,  295.)  And  words  of  reservation  and  exception  have 
been  held  to  operate  as  a  grant  of  a  right.  ( Wickham  v. 
Hawker,  7  M.  A  W.,  63;  Doe  ex  dem.  v.  Lock,  2  Ad.  &  E., 
705.)  A  legislative  act  is  not  quite  analogous  to  a  deed  or 
a  lease.  In  the  latter  instruments  the  condition  which  is 
held  to  l)e  a  covenant  is  deemed  the  covenant  of  the  grantee 
or  lessee — the  party  to  it  who  did  not  grant  or  demise  the 
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principal  thing  in  it ;  still  there  is  an  analogy,  so  far  as  the 
rule  goes  that  words  of  condition  will  not  be  construed 
always  as  negative  words,  and  will  be  held  to  express  an 
affirmative  creation  of  right,  if  such  be  the  apparent  inten- 
tion and  meaning.  A  text-book  says :  **  The  foim  of  the 
proviso  is  often  used  to  express  condition,  but  'if'  affirma- 
tively, *  unless '  negatively,  are  preferable."  (Gael  on  Legal 
Composition,  69.)  Nor  are  instances  lacking  in  enactments, 
whei*e  it  is  manifest  that  by  the  expression  of  matter  under 
the  lead  of  the  word  '*  unless,"  it  was  meant  to  affirm  the 
contrary  of  what  was  previously  negatively  stated.  In  the 
early  laws  of  the  pilgrims  of  Plymouth  colony  was  this: 
**  Ordered,  that  all  fences  be  four  feet  high,  or  be  otherwise 
sufficient  in  the  judgment  of  the  fence-viewers,  or  for  such 
defect  such  person  to  bear  his  own  damage,  unless  the  dam- 
age be  done  by  hogs  unyoked."  (Sullivan's  Land  Titles, 
p.  369.)  The  statutes,  Edw.  3  and  4,  6,  21,  enacted  that 
''no  person  shall  buy  to  sell  again  any  butter  or  cheese, 
unless  he  shall  sell  the  same  again  by  retail  in  open  shop. 
•  *  #  »  'W'ho  doubts  that  the  word  unless  in  these 
enactments  was  the  introduction  of  an  affirmative  legislative 
purpose,  that  in  the  one  case  the  buyer  might  sell  again  if 
he  sold  by  retail,  in  open  shop ;  and  in  the  other,  the  person, 
though  delinquent  as  to  height  and  sufficiency  of  fence, 
might  have  his  damage  of  the  owner  of  miyoked  swine 
trespassing  ?  See,  also,  Wainwright  v.  Miles  (3  Moore  and 
Scott,  211);  Becke  v.  8mUh  (2  M.  A  W.,  191);  Binns  v. 
Tawsey  (7  Ad.  &  Ell.  869),  for  construction  of  statute  with 
similar  use  of  the  word  *^  unless" ;  and  where  the  clause 
begun  by  that  word  is  held  to  be  the  expression  of  an  affirm- 
ative legislative  purpose.  Well  may  a  text- writer  say,  that 
if  such  expressions  do  not  confer  a  right  or  power,  they  are 
mere  impertinences.  (Goode  on  Leg.  Expression,  p.  8,  n.) 
We  arrive  at  the  same  result  if  we  consider  what  was  the 
rule  and  practice  in  England  in  replevin,  and  the  modifica- 
tions made  by  statute  in  this  State.  In  England  there  were 
two  kinds  of  replevin,  one  whei-e  the  writ  issued  out  of 
SicKELS.— Vol.  XXVIII.    8 
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chancery,  and  one  by  the  statute  of  Marlbridge  (52  Hen.  3, 
c.  21),  which  enabled  the  sheriff  to  replevy  without  writ, 
when,  having  taken  security,  he  proceeded  on  the  plaint  of 
the  plaintifi*,  either  by  parol  or  by  precept  to  his  deputy.  In 
the  latter  the  defendant,  or  his  agent,  could  make  claim  of 
property,  whereupon  the  replevin  fell  at  once  (Gilb.  on  Rep., 
115;  Co.  Litt.,  145  b;  Dyer,  173),  and  the  sheriff  could  not 
deliver  the  goods  to  the  plaintiff,  for  the  right  to  property 
could  not  be  tried  without  writ.  The  plaintiff  was  put  to 
his  writ  de  proprietate  probanda.  If  thereby  it  was  found 
for  the  defendant  the  plaintiff  was  amerced,  and  the  sheriff 
could  no  further  proceed.  If  it  was  found  for  the  plaintiff 
the  defendant  yielded  damages  to  the  plaintiff,  and  was  put 
in  prison  imtil  he  paid  a  fine  to  the  king.  (Sewell  on  Sheriff, 
544;  Watson  on  Sheriff,  300;  Wilkinson  on  Hep,,  16.)  If 
the  replevin  was  pei*sisted  in,  notwithstanding  the  claim,  and 
the  goods  were  taken  from  the  defendant,  trespass  lay  against 
the  plaintiff  in  the  replevin  who  was  aiding  in  the  execution  of 
it.  {Leonard  \.  Staajj  6  Mod.,  69;  8.  CI,  6  id.,  139.)  In 
Comyn's  Digest  (Trespass,  ch.  2),  it  is  said  that  in  such  case 
ti*espass  lay  against  the  sheriff  also,  relying  upon  the  caae 
just  cited,  which  does  not  in  terms  so  declare,  though  such 
is  the  effect  of  the  decision  ;  and  see  Ilocker  v.  Strieker  (1 
Dallas  [Penn.],  245);  Lisher  y^  Pierson  (11  Wend.,  58). 
Under  our  modem  fonns  of  action  and  pleadings  there  arises 
no  question  of  whether  trespass  or  case  is  the  appropriate 
mode,  and  the  only  inquiry  which  presses  us  is,  is  the  officer 
liable  at  all  ? 

There  does  not  seem  to  have  been  any  special  writ  or  prac- 
tice by  which  a  person,  other  than  the  defendant  in  the 
replevin,  could  interfere  therein,  or  there  claim  and  inforce 
his  rights  in  the  property.  He  was  not  entitled  to  the  writ 
de  proprietate  probanda.  (Bac.  Ab.,  Rep.,  E.  4;  Gilb.  on 
Eep.,  §  11.)  That,  if  he  was  the  owner  of  the  property,  he 
had  right  of  action  against  some  one,  and  some  process  there- 
for, cannot  be  doubted.  If  the  real  owner,  though  not 
named  in  the  writ,  nor  having  actual  possession  of  the  goods 
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when  the  writ  was  seiTed,  he  might  take  them  by  his  own 
act  from  the  custody  of  the  officer,  if  it  were  done  pcfaceably; 
for  a  man  is  never  a  trespasser  in  peaceably  obtaining  posses- 
sion of  his  own  property.  {Spencer  v.  McOoon,  infra; 
Hyatt  V.  Wood,  3  J.  R.,  239;  4  id.,  150,  313.)  And  he 
might  have  an  action  to  do  that  by  the  aid  of  the  law  when 
resisted,  which  he  might  do  by  his  own  act  peaceably  if 
unresisted,  but  not  against  the  sheriff  if  the  letter  of  the  com- 
mand in  his  process  had  been  followed.  But  it  does  not  need 
that  we  inquire  further  as  to  that  at  this  time.  It  is  suffi- 
cient for  our  present  purpose  that  we  have  seen,  that  on  a 
claim  made  by  the  defendant  in  the  replevin,  the  officer,  and 
all  others  acting  in  aid  of  him,  must  have  at  once  desisted ; 
or  if  they  went  forward  they  became  trespassers  ab  initio. 
(Bac.  Ab.,  id-,  supra.)  A  statute  on  this  subject  was  early 
enacted  in  this  State,  in  1788.  (1  R.  L.,  p.  91.)  The  right 
of  the  defendant  in  the  replevin,  or  the  possessor  of  the 
property,  to  make  claim,  was  recognized.  It  was  provided 
that  if  the  sheriff  did  not  yield  to  it,  and  proceeded  to  make 
deliverance  to  the  plaintiff,  and  to  dispossess  the  defendant 
thereof,  besides  being  answerable  for  the  trespass,  he  should 
forfeit  ^100.  (See  Lisher  v.  Pierson^  supra;  Monns  v. 
DeWitt,  5  id.,  71.)  It  is  to  be  observed  that  it  is  either 
recognized  or  declared  by  this  statute  that  the  sheriff  is  liable 
in  trespass,  and  that,  notwithstanding  he  had  taken  security 
from  the  plaintiff  for  a  return  of  the  property.  The 
Revised  Statutes  somewhat  modified  the  procedure.  By 
them,  as  by  the  act  just  cited,  the  defendant,  or  the  possessor 
of  the  property  (see  Spencer  v.  M^Gowen,  13  Wend.,  256), 
could  make  a  claim  to  the  sheriff ;  but  he  had  more  than 
that  to  do.  It  was  for  him  also  to  call  for  a  jury  to  tiy  the 
claim,  a  proceeding  which  was  a  substitute  for  the  writ  de 
p7'cprietate  probanda.  (5  Edm.  Stats.,  498.)  If  the  jury 
found  for  the  plaintiff,  the  sheriff  was  to  forthwith  make 
deliverance  to  him.  If  they  found  for  the  defendant,  the 
sheriff  conld  not  make  deliverance,  unless  the  plaintiff  should 
indemnify  the  sheriff*  to  his  satisfaction.     If  the  sheriff  made 
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delivery  after  such  claim,  and  before  such  inquest,  he  for- 
feited $250  to  the  claimant,  besides  being  liable  for  all  dam- 
ages sustained  thereby.  The  revisers'  notes  (Edm.  Stat., 
supra)  inform  us  that  these  provisions  were  to  conform  the 
practice  in  replevin  to  that  on  seizures  of  property  on  execu- 
tion and  claim  thereof.  Now  it  is  familiar  to  us,  that  a  sheriiBT 
is  bound  to  levy  upon  goods  in  the  hands  of  the  defendant 
in  the  execution,  on  their  being  pointed  out  to  him  as  the 
property  of  the  defendant,  {Camp  v.  Clianiberlain^  5  Denio, 
198.)  And  that  at  the  same  time  he  is  bound,  at  his  peril, 
to  take  only  the  goods  of  the  defendant,  and  is  liable  as  a 
trespasser  if  he  takes  those  of  a  third  person.  (  Van  Antwerp 
V.  J!iew7nan,  2  Cow.,  543.)  Hence  it  is  that  the  law  has 
provided  this  means  of  an  inquisition  by  a  jury  to  try  the 
title,  and  the  right  to  ask  indenmity  from  the  plaijitiff  in 
the  execution  {Ourtis  v.  Patterson^  8  Cow.,  65) ;  so  that 
between  these  two  liabilities  he  may  go  with  safety. 

It  is  well  to  observe  here,  that  in  an  action  by  the  owner 
of  property  taken  on  execution  against  another  person,  an 
inquisition  taken  under  that  practice,  which  finds  that  the 
property  is  that  of  the  defendant  in  the  execution,  is  no 
defense  to  the  officer  against  an  action  by  the  real  owner, 
though  he  has  been  obliged  to  proceed  by  being  furnished 
with  indemnity  by  the  plaintiff.  [Bayley  v.  Bales^  8  J.  R., 
185;  Townaend  v.  Phillips^  10  id.,  98;  Van  Chef  v.  Fleets 
15  id.,  147.)  The  officer  serving  the  execution  must  rely 
upon  the  indemnity  furnished  him  by  the  plaintiff.  So  it 
would  seem,  in  replevin  under  the  Revised  Statutes,  the 
indemnity  furnished  to  the  sheriff,  after  claim  and  inquisi- 
tion,  is  for  his  protection  from  the  liability  incurred  by  a 
delivery  of  the  property.  The  bond  taken  at  the  commence- 
ment of  the  replevin  is  assignable  to  the  defendant  to  be  sued 
by  him.  (Section  64.)  It  does  not  appear  that  the  indem- 
nity to  the  sheriff  is  made  assignable  by  any  statutory  pro- 
vision. The  latter  was  not  for  the  due  prosecution  of  the 
writ,  but  for  the  protection  of  the  sheriff  against  the  posses- 
sor of  the  property  for  the  taking  of  it     The  Code  has  still 
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further  changed  the  practice  in  replevin.  When  the  chapter 
therein,  of  the  claim  and  delivery  of  personal  property,  was 
adopted  in  1848,  it  was  intended  as  a  substitute  for  the 
former  action  of  replevin.  {Nichols  v.  Michael^  23  N.  Y,, 
269.)  Though  it  was  not  complete  in  its  provisions,  yet  it 
did  substantially  provide  a  remedy  like  imto  the  former 
action  of  replevin.  One  important  diflference  is  to  be  noted. 
Theretofore  the  property  of  a  person  might  be  taken  from 
him  by  a  sheriff  on  a  plaint  or  writ  in  replevin,  without  any 
security  given  directly  to  the  owner,  or  for  his  benefit,  and 
with  no  right  of  action  to  him  against  any  one  but  the  plaintiff 
m  replevin,  and  with  no  mode  of  making  a  claim  and  having 
an  inquisition  of  title.  For  as  we  have  seen  {BuUia  v.  Mont' 
gomery,  supra  ;  see,  also,  Wait's  Practice,  and  cases  cited, 
vol.  1,  p.  738),  the  sheriff  was  protected  by  hisproce&s.  The 
Code  so  fashions  the  process  that  the  command  to  the  sheriff 
is  to  take  specific  goods  from  a  particular  person.  Hence  it 
it  does  not  per  se  protect  him  from  taking  from  any  other 
person,  and  thereby  the  reason  is  done  away  which  sup- 
ported the  rule  in  Foster  v.  Pettibanje  (20  Barb.,  350);  Ship- 
man  V.  Clark  (4  Denio,  446);  Willard  v.  Kimball  (10  Allen, 
211).  There  is  another  important  difference.  It  leaves  the 
contending  parties  to  assert  their  own  rights.  There  is  no 
intervention  of  a  sheriff's  jury  to  try  a  claim  of  title.  Each 
party,  if  he  has  confidence  in  his  title,  is  empowered  to  main- 
tain it,  to  take  possession  or  to  retain  possession,  on  giving 
security  to  his  adversary  for  the  return  or  production  of  the 
property  at  the  end  of  the  litigation,  or  which  security  shall 
then  stand  in  the  place  of  the  property.  But  it  did  not  give 
that  right,  or  any  right,  to  the  person  possessing  the  prop- 
erty, as  did  the  Bevised  Statutes  and  the  statute  law  before 
them. 

This  obvious  omission  was  supplied  in  1849,  when  section 
216  was  adopted.  It  then  revived  the  mode  of  making  a 
claim,  and  recognized  the  right  so  to  do  of  any  person  other 
than  the  defendant  in  the  replevin  or  his  agent.  But  in  con- 
sistency with  its  idea  of  leaving  the  parties  to  take  their  own 
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risk  of  their  title,  and  to  assert  it  by  giving  security  for 
obtaining  or  keeping  the  property,  without  the  intervention 
of  a  jury  ;  it  excused  the  sheriff  after  such  claim  was  made 
from  the  obligation  to  deliver  to  the  plaintiff  or  to  hold  the 
property,  unless  the  plaintiff  saw  fit  to  indemnify  the  sheriff; 
and  it  recognized  as  valid  against  the  sheriff  any  claim  duly 
made,  putting  him  to  his  reliance  upon  the  indemnity  from 
the  plaintiff,  giving  him  a  reasonable  time  to  demand  that 
indemnity,  and  to  retain  the  property  while  the  indemnity 
was  forthcoming.  When  we  say  it  recognized  the  claim  as 
valid  against  the  sheriff,  we  do  not  mean  as  established 
against  him,  but  as  so  formally  and  duly  made  as  to  base  a 
right  of  action  against  him,  to  which  his  process  would  not 
alone  be  a  bar.  We  say  so  the  Code  does,  for  the  reason 
that  to  that  end  lead  the  various  changes  in  the  practice  of 
replevin  from  the  statute  of  Marlbridge,  through  the  act  of 
1788  and  the  Revised  Statutes,  to  the  Code  of  Procedure  ; 
and  so  indicates  and  declares  the  analogy  of  the  practice  and 
of  the  rights  of  parties  and  third  persons,  on  the  seizure  of 
property  by  execution.  As  formerly  and  now,  the  sheriff 
would  be  protected  by  an  execution  only  in  taking  the  prop- 
erty of  the  defendant  therein  ;  so  now  under  replevin  requisi- 
tion, he  is  protected  by  it  only  in  taking  the  property  from 
the  defendant.  As  formerly  and  now,  the  plaintiff  could 
compel  him,  by  tendering  indemnity,  to  levy  an  execution 
on  any  goods  pointed  out  to  him  as  those  of  the  defendant ; 
so  now  in  replevin  the  tender  of  indemnity  compels  him  to 
proceed,  notwithstanding  the  claim  of  a  third  person.  As 
formerly  and  now,  a  third  person  asserting  ownership  of 
goods  taken  by  the  sheriff  on  execution  could  bring  action 
against  him,  notwithstanding  the  indemnity  from  the  plain- 
tiff compelled  him  to  go  forward  ;  so  now  the  third  person 
duly  making  claim  has  right  to  bring  action  on  the  same  course 
being  taken  by  the  plaintiff.  In  short,  the  Code  leaves  all 
claimants  to  the  property  to  protect  their  interests  at  their 
own  risk,  giving  the  sheriff  the  right  to  indemnity  against 
final  liability  to  any  of  them. 
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Thus,  in  our  judgment,  the  fair  inteqiretation  of  the  words 
of  section  216,  and  the  course  and  gi'owth  of  legislative  pro- 
vision on  the  subject,  to  which  we  may  add  the  reasonable- 
ness of  such  a  result,  lead  to  the  conclusion  that  the  law 
now  allows  an  action  by  a  third  person,  against  an  officer 
executing  a  requisition  for  a  delivery  of  property,  after  claim 
has  been  duly  made,  and  no  longer  holds  that  his  process  is 
a  bar  thereto. 

It  is  said  that  there  should  have  been  a  demand  made 
upon  the  defendants  and  a  refusal  by  them  before  an  action 
would  lie.  But  what  more  formal  and  exf)lict  demand  could 
be  put  in  shape  than  that  furnished  in  this  case  by  the 
service  of  the  affidavit,  and  notice  in  writing  claiming  right, 
and  claiming  a  deliveiy  of  the  property  ?  The  defendants 
were  fully  apprized  by  it  that  the  plaintiffs  woidd  insist 
upon  their  right  to  the  property  in  the  control  of  the  defend- 
ants, and  the  defendants  were  put  to  their  option  to  admit 
the  claim  and  surrender  it,  or  to  take  their  indemnity  from 
the  plaintiff  in  the  replevin  and  brave  the  consequences. 

Several  points  arise  on  refusals  to  charge  or  on  exceptions 
to  the  charge  made.  Some  of  them  have  been  substantially 
passed  upon  in  the  foregoing  remarks.  The  others  we  will 
briefly  consider. 

First.  The  request :  That  under  the  evidence,  as  matter 
of  law,  Hodges  was  a  purchaser  for  value,  without  notice  of 
the  plaintiff's  claim  to  the  goods  in  question. 

If  this  were  true  as  an  abstract  proposition,  yet,  it  would 
have  no  pertinency  to  the  case.  Hodges  may  have  pecid 
value  to  some  one  not  authorized  to  sell,  and  may  have  clone 
this,  without  notice  that  any  other,  than  his  assumed  vendor, 
had  title  or  claim.  But  that  alone  would  not  give  him  title. 
There  would  still  be  the  question  whether  Losee  had  authority 
to  issue  the  receipt.  For  without  that  authority  Hodgea 
waa  bound  by  the  fact  that  the  possession  of  the  goods  was 
not  in  his  vendor.  It  was  in  another  person.  That  put  him 
upon  inquiry.  He  was  satisfied  by  the  receipt  and  sought 
no  further.     But  if  that  did  not  bind  the  plaintifis  they  are 
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not  to  be  affected  by  his  failure  to  push  his  inquiry  far 
enough  to  find  out  their  title. 

Second*  That  if  the  receipt  was  not  indoi-sed  "  not  negoti- 
able^^  the  legal  efiect  of  the  same  was  to  make  the  goods 
deliverable  to  Olney  on  his  order. 

Had  the  receipt  been  an  instrument  operative  against  the 
plaintiffs,  this  might  have  been  so.  But  the  proposition,  as 
stated  to  the  court  by  the  defendants,  would  have  misled  the 
jury,  if  given  to  them.  The  plaintiff  havuig  the  title  to  the 
goods  or  the  right  of  continued  possession,  and  not  having 
authorized  the  issuing  of  the  receipt,  that  instrument  did 
not  operate  to  make  the  goods  so  deliverable,  until  Obiey  or 
his  assignee  had  paid  to  the  plaintifis  their  due. 

Third.  At  the  request  of  the  plaintiffs,  the  court  charged 
that  Losee's  individual  receipt  did  not  bind  the  plaintiff, 
miless  the  jury  found  that  he  had  authority  to  issue  a  ware- 
house receipt  for  their  property.     The  defendants  excepted. 

It  may  be  doubt«d  whether  this  proposition  is  strictly 
correct  as  worded,  and  as  now  looked  at.  The  plaintiff 
would  have  been  bound  by  the  receipt  had  they  authorized 
it,  though  it  was  not  technically  a  warehouse  receipt,  and 
though  he  had  not  authority  to  issue  that  kind  of  receipt. 
But,  as  there  was  no  evidence  that  Losee  had  any  prior  or 
subsequent  authority  to  give  the  paper  which  he  did,  nor 
that  the  j^laintiffs  ratified  or  knew  of  it,  the  statement  to  the 
jury  did  not  mislead  them,  nor  harm  the  defendants.  For 
there  was  no  light,  in  which  that  paper  could  be  viewed 
under  the  evidence,  in  which  the  plaintifis  could  be  affected 
by  it. 

The  defendants  requested  the  court  to  charge  that  if  the 
jury  believed  that  the  title  to  the  goods  was  afterwai-ds 
transferred  by  the  plaintiffs  to  Olney,  to  be  sold  by  him, 
and  to  credit  the  proceeds  on  their  account,  they  made 
Olney  their  agent,  to  dispose  of  the  goods  to  Hodges,  or  to 
any  one  else.  The  court  so  charged,  by  adding  the  words, 
**  in  the  usual  course  of  business." 

We  see  no  error  in  that.    There  was  nothing  in  the  testi* 


r 


1878.] 


POUNSKT  V.  PbOFLB. 


65 


Statement  of  case. 


inony  to  show  that  Ohiey  had  aiiy  power  from  tlie  plaiutif& 
to  sell  the  goods  in  a  manner  out  of  the  usual  coui-se  of  the 
trade  in  such  articles.  If  he  was  empowered  at  all  to  dis- 
pose of  them,  it  was  in  the  way  of  a  retail  trade,  for  which 
he  ostensibly  bought  them.  Surely  the  testimony  did  not 
tend  to  show  that  he  was  authorized  by  the  plaintiflfe  to  sell 
them  in  a  lump,  at  a  great  sacrifice,  and  on  terms  of  which 
he  even  had  no  precise  recollection. 

We  find  no  error,  calling  upon  us  for  a  reversal  of  this 
judgment ;  it  should  be  affirmed. 

AH  concur,  except  Church,  Ch.  J.,  not  voting. 

Judgment  affirmed. 


Moses  B.  Polinskt,  Plamtiff  in  Error,  v.  The  People  of    / 
THE  State  of  New  York,  Defendants  in  Error.  '' 

The  joinder  of  several  distinct  misdemeanors  in  the  same  indictment  is  not 
a  cause  for  the  reversal  of  judgment  thereon  on  writ  of  error,  when  the 
sentence  is  single,  and  is  appropriate  to  either  of  the  counts  upon  which 
con'viction  was  had. 

The  Legislature,  in  the  exercise  of  its  constitutional  authority,  may  confer 
upon  boards  of  health  the  power  to  enact  sanitary  ordinances,  having 
the  force  of  law,  within  the  districts  over  which  their  jurisdiction 
extends. 

Ordinances  designed  to  prevent  the  sale  of  adulterated  milk  are  within 
the  scope  of  sanitary  regulations. 

As  the  provision  of  the  New  York  city  charter  of  1873  (§  82,  chap.  835, 
Laws  of  1873),  authorizing  the  board  of  health  to  pass  sanitary  ordi- 
nances, and  declaring  that  any  violation  of  the  sanitary  code  shall  be 
treated  and  punished  as  a  misdemeanor,  does  not  prescribe  the  punish- 
ment, the  provision  of  the  Revised  Statutes  (2  R.  S.,  697,  §  4)  fixing  the 
punishment  for  any  misdemeanor,  when  the  punishment  is  not  specific- 
ally prescribed  by  statute,  is  applicable. 

The  general  statute  (chap.  467,  Laws  of  1862,  as  amended  by  chap.  544, 
Laws  of  1864)  prohibiting  the  selling,  or  exposing  for  sale,  of  adulterated 
milk  does  not  embrace  the  oifense  of  bringing  of  such  milk  into  said  city 
for  sale ;  nor  was  it  intended  to  cover  the  whole  subject  of  the  traffic  in 
milk.  The  said  provision  of  the  charter  conferi'ed  upon  the  board  of 
health  the  power  to  make  additional  regulations  to  those  contained  in 
the  general  act. 
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Accordingly  hsldy  that  a  sentence  to  imprifionment  and  to  pay  a  fine,  within 
the  limits  prescribed  by  said  provision  of  the  Revised  Statutes,  upon  a 
plea  of  gxiilty  under  an  indictment  containing  a  count  chai'ging  the 
plaintiff  in  error  with  bringing  adulterated  milk  into  the  city  of  New 
York  for  sale,  in  violation  of  an  ordinance  of  the  sanitary  code,  was  not 
error. 

The  ordinance  provides  that  "no  milk  watered,  adulterated,"  etc.,  "shall 
be  brought  into,  held,  kept,  or  offered  for  sale  at  any  place  in  the  dty." 
The  said  count  proceeded  exclusively  upon  the  ordinance,  heldt  that  it 
would  not  justify  a  conviction  under  the  general  statute,  and  so  was  not 
subject  to  the  objection  of  duplicity,  although  it  contained  averments 
which  might  sustain  a  count  for  the  statutory  offense ;  that  such  aver- 
ments might  be  rejected  as  surplusage. 

As  to  whether  the  objection  of  duplicity  is  fatal,  either  on  motion  in  arrest 
of  judgment  or  on  writ  of  error,  qwBre. 

(Argued  February  15, 1878 ;  decided  Iklarch  19, 1878.) 

Error  to  the  General  Term  of  the  Supreme  Court  in  the 
fii-st  judicial  department,  aflEirming  a  judgment  of  the  Court 
of  General  Sessions  of  the  city  of  New  York,  entered  upon 
a  plea  of  guilty  in  an  indictment.  (Reported  below,  11 
Hun,  390.) 

The  character  of  the  indictment,  and  the  facts,  are  set  forth 
sufficiently  in  the  opinion. 

Hugh  Coleman^  for  plaintiff  in  error.  When  a  statute 
creates  an  offense  and  expressly  provides  a  pmiishment,  its 
provisions  must  be  followed  out  strictly  and  expressly. 
(Whart.  Cr.  Law,  ^  10;  Colby's  Cr.  Law,  §  2;  1  Black.  Com., 
88;  1  Kent's  Com.,  449,  453,  462,  465,  466,  467;  2  Bouv. 
L.  D.  [11th  cd.],  323;  Pain's  R.,  32;  6  Clancy,  171;  Dinghy 
V.  Moore^  Cro.  Eliz.,  750.)  The  Legislature  had  no  power  to 
grant  to  the  board  of  health  power  to  make  a  law  creating 
an  offense  which  would  be  a  misdemeanor  and  indictable. 
(Barto  V.  Ilimrod,  8  N.  Y.,  485-492;  State  Const.,  art.  3, 
§  1;  art.  8,  §§  1,  9,  10 ;  art.  1,  §  1;  Parker  v.  Comm.y  6  Barr. 
[Penn.],  507;  Bish.  on  Stat.  Crimes,  §§  22,  23.)  Where  there 
are  no  exceptions  but  an  eiTor  hjis  been  committed  in  passing 
sentence  contrary  to  law,  the  General  Term  may  review  the 
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judgment  and  sentence.  (Mwon  v.  Lord,  40  N.  Y.,  476; 
Beck  V.  Sheldon,  48  id.,  365;  i2oo^  v.  G^.  W.  R.  i?.,  45  id., 
524;  Putnam  v.  UiMell,  3  Hand,  106.) 

TT.  P.  Prentice,  for  defendants  in  error.  The  Legislating 
had  power  to  authorize  the  boai'd  of  health  to  enact  sanitaiy 
ordinances,  and  declare  any  violation  of  the  sanitary  code  a 
misdemeanor.  {Met.  Board  of  Health  v.  Huster,  37  N.  Y., 
661;  Health  Department  v.  Knoll,  Ct.  App.,  Sept.,  1877; 
People  V.  Justices  of  Special  Sessions,  7  Hmi,  214;  Polinsky 
V.  People,  11  id.,  390.)  Upon  a  general  verdict  of  guilty, 
or  upon  a  plea  of  guilty  of  all  the  counts  of  an  indictment, 
a  general  judgment  may  be  given,  which  will  be  upheld  if 
applicable  to  any  count  in  the  indictment.  (11  Hun,  392  ; 
People  V.  Ri/nders,  12  Wend.,  425;  Lavergan  v.  People,  39 
N.  Y.,  39;  People  v.  Costello,  1  Den.,  83;  People  v.  Quigg, 
59  N.  Y.,  89.)  An  ordinance  prohibiting  any  particular  act 
is  not  necessarily  void  because  the  same  or  similar  acts  are 
made  penal  by  a  general  law  of  the  State.  (Bishop  on  Stat. 
Crime,  §^  20,  23;  Dillon  Mun.  Corp.,  chap.  12,  §§  304,  309, 
313;  PolimJcy  v.  People,  11  Hun,  390,  393;  Rogers  Y.Jones^ 
1  Wend.,  237.) 

Andrews,  J.  The  indictment  contains  three  counts. 
The  first  count  charges  the  defendant  with  exposing  for  sale 
in  the  city  of  New  York  impure  and  imwholesome  milk, 
adulterated  with  water,  against  the  form  of  the  statute. 
The  second  charges  that  he  kept  and  oflbred  it  for  sale  in 
violation  of  the  sanitary  code  and  of  the  statute.  The  third 
charges  him  with  bruiging  it  into  the  city  of  New  York  for  sale, 
in  violation  of  an  ordinance  of  the  sanitary  code,  passed  by 
the  board  of  health  of  the  city  February  23,  1876,  of  which 
due  publication  is  alleged,  and  which  is  set  out  in  the  count  in 
full.  The  plaintiff  in  error  on  his  arraignment  in  the  Court  of 
General  Sessions  pleaded  guilty  to  the  whole  indictment, 
and  the  court  thereupon  sentenced  him  to  imprisonment  in 
the  penitentiary  of  the  city  of  New  York  for  thirty  days, 
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aud  to  pay  a  fine  of  $200,  The  main  question  presented  is 
as  to  the  vaUdity  of  the  sentence. 

By  section  1  of  chapter  467  of  the  Laws  of  1862,  entitled 
**  an  act  to  prevent  the  adulteration  of  milk,  and  prevent  the 
traflcLc  in  impure  and  unwholesome  milk,"  as  aaiended  by 
section  1  of  chapter  544  of  the  Laws  of  1864,  the  knowingly 
selling  or  exposing  for  sale  of  unpure,  adulterated  or  uu whole- 
some milk  is  made  a  misdemeanor,  punishable  by  a  fine  of 
not  less  than  fifty  dollars,  and  if  the  fine  is  not  paid,  by 
imprisonment  for  not  less  than  thirty  days  in  t  penitentiaiy 
or  county  ja  ,  or  until  the  fine  shall  be  paid.  Section  4 
declares  that  the  addition  of  water  or  any  substance,  other 
than  is  sufficient  to  preserve  the  milk  while  in  transportation 
to  market,  is  an  adulteration.  This  statute  is  of  general 
application  throughout  the  State. 

The  board  of  health  of  the  city  of  New  York,  February 
23,  1876,  enacted  an  ordinance,  and  made  it  a  part  of  the 
sanitary  code,  as  follows  :  **  No  milk  which  has  been  watered, 
adulterated,  reduced  or  changed  in  any  respect  by  the 
addition  of  water  or  other  substance,  or  by  the  removal  of 
cream,  shall  be  brought  into,  held,  kept  or  offered  for  sale 
at  any  place  in  the  city  of  New  York,  nor  shall  anyone  keep, 
have,  or  offer  for  sale  any  such  milk."  The  authority  to 
l)ass  sanitary  ordmances  was  conferred  on  the  board  of 
health  of  the  city  of  New  York  by  chapter  335  of  the 
Laws  of  1873,  which  created  the  present  board.  The 
eighty-second  section  requires  the  board  to  adapt  the  exist- 
ing sanitary  ordinances  to  the  changes  made  by  the  act 
in  the  administration  of  the  sanitary  affairs  of  the  city,  and 
authorizes  and  empowers  the  board  to  add  to  the  sanitaiy 
code,  from  time  to  time,  additional  provisions  for  the  security 
of  life  and  health  in  the  city,  and  declares  that  any  violation 
of  the  code  shall  be  treated  and  punished  as  a  misdemeanor, 
and  that  the  offender  shall  also  bo  liable  to  pay  a  penalty  of 
fifty  dollars,  to  be  recovered  in  a  civil  action  in  the  name 
of  the  riiayor,  alderman  and  commonalty  of  the  city. 

The  third  count  of  the  indictment,  as  (appears  upon  its 


1878.]  PoLiNSKY  V.  People.  69 

"  -  1 1  r n — I m 1 m " 

Opinioa  of  the  Court,  per  Akdbbws,  J. 

face,  was  drawn  distinctly  and  exclusively  with  refcreuce  to 
the  ordinance  cited.  The  offense  charged  is  precisely  within 
its  provisions,  viz.:  the  bringing  of  adulterated  milk  hito 
the  city  of  New  York  for  sale,  and  there  offering  it  for  sale. 
The  eighty-second  section  of  the  act  of  1873  docs  not  pre- 
scribe the  punishment  for  a  violation  of  the  sanitary  code, 
except  as  it  declares  that  it  shall  be  punished  as  a  misde- 
meanor. To  ascei-tain  the  specific  punishment  for  the  offense 
reference  must  be  had  to  the  general  statute  (2  R.  S.,  697, 
§  40),  which  enacts,  that  **  every  person  who  shall  be  con- 
victed of  any  misdemeanor,  the  punishment  of  which  is  not 
prescribed  in  this  or  some  other  statute,  shall  be  punished 
by  imprisonment  in  the  county  jail  not  exceeding  one  year, 
or  by  a  fine  not  exceeding  $250,  or  by  both  such  fine  and 
imprisonment."  The  joinder  of  several  distinct  misde- 
meanors in  the  same  indictment  is  not  a  cause  for  the 
revei-sal  of  the  judgment  on  writ  of  eiTor  when  the  sen- 
tence is  single,  and  is  appropriate  to  either  of  the.  counts 
upon  which  the  conviction  was  had.  {Kane  v.  People^  8 
Wend.,  203 ;  People  v.  liynders,  12  id.,  425 ;  People  v. 
Costello,  1  Denio,  83;  People  v.  Baker,  3  Hill,  159;  People 
V.  Liscoinhj  60  N.  Y.,  659.)  The  court  in  this  case,  in 
awarding  judgment,  could  have  proceeded  upon  the  count 
based  upon  the  statute  of  1862,  in  which  case  sentence 
of  imprisonment  could  not  be  imposed  except  in  the  altern- 
ative for  the  non-payment  of  the  fine.  But  sentence  of 
fine  and  imprisonment  was  imposed  under  the  third  count 
for  a  violation  of  the  orduiance,  on  the  assiunption  that  the 
offense  described  thereon  was  a  misdemeanor  for  which  no 
punishment  was  prescribed,  except  by  the  provision  of  the 
Revised  Statutes,  to  which  we  have  referred.  If  this  assifmp- 
tion  was  well  founded  there  is  no  legal  objection  to  the  sen- 
tence and  judgment,  unless  the  ordinance  was  invalid  or  the 
count  was  defective  in  substance. 

That  the  Legislature  in  the  exercise  of  its  constitutional 
authority  may  lawfully  confer  on  boards  of  health  the  power 
to  enact  sanitary  ordinances,  having  the  force  of  law  within 
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the  districts  over  which  their  jurisdiction  extends,  is  not  an  open 
question.  This  power  has  been  repeatedly  recognized  and 
affirmed.  {Metropolitan  Board  of  Health  v.  Hei8tei\  37  N.  Y., 
661;  Health  De^rtmerU  y.  Adam  Knoll,  70  id.,  530;  Tlie 
People  ex  rel.  Cox  v.  77ie  Justices  of  Sessions,  7  Hun,  214.) 
And  ordinances  designed  to  prevent  the  sale  of  adulterated 
milk  are  manifestly  within  the  scope  of  sanitary  regulations. 

But  it  is  insisted  by  the  counsel  for  the  defendant  that  the 
offense  charged  in  the  third  count  in  the  indictment  is  the 
same  offense  provided  for  by  the  statute  of  1862,  and  that 
the  State  having  acted  upon  the  subject,  and  defined  the  crime 
and  punishment  for  the  offense  charged  in  this  count,  no 
greater  punishment  can  be  inflicted  than  is  authorized  by 
that  statute.  If  the  premise  ui)on  which  the  proposition 
proceeds  is  true,  the  conclusion  claimed  could  not  be  resisted, 
for  two  reasons :  First.  The  pimishment  provided  in  the 
statute  of  1862,  in  the  absence  of  any  evidence  of  mtention 
to  exempt  the  city  of  New  York  from  the  operation  of  the 
act,  must  be  regarded  as  the  complete  expression  of  the  legis- 
lative will  as  to  the  extent  of  the  punishment  to  be  awarded 
for  the  offense  described  therein  wherever  committed  ;  and, 
Second.  If  the  board  of  health  could,  under  its  general 
power  to  enact  sanitary  ordinances,  pass  an  ordinance  pro- 
hibiting the  same  act  which  was  already  prohibited  by  the 
statute,  and  an  indictment  would  lie  either  for  a  violation 
of  the  ordhiance  or  of  the  statute,  a  conviction  under  the 
ordinance  would  be  a  conviction  for  an  offense,  the  punish- 
ment of  which  is  prescribed  by  some  other  statute  than  the 
general  statute  for  the  punishment  of  misdemeanors,  and 
the  statute  of  1862  would  govern  as  to  the  punishment. 

But  the  difficulty  with  the  argument  addressed  to  us  upon 
the  pomt  is,  that  it  proceeds  upon  a  false  assumption.  The 
third  count  charges  an  offense  not  embraced  in  the  statute  of 
1862,  but  which  is  embraced  in  the  ordhiance,  viz.  :  bringing 
adulterated  milk  into  the  city  of  New  York  for  sale.  The 
statute  relates  only  to  selling  or  exposing  impure  or  adulter- 
ated milk  for  sale.     The  ordinance  may  be  violated,  and  the 


1878.]  PouKSSY  f).  Pboplb.  71 

(>pmion  of  the  Court,  per  AKDBswSy  J. 

offense  of  bringing  into  the  city  impure  or  adulterated  milk  for 
sale  may  be  complete,  without  either  selling  or  exposing  it  for 
sale.  Proof  of  an  actual  sale,  or  of  an  offer  to  sell,  would  be 
cogent  evidence  of  the  purpose  for  which  it  was  brought  to  the 
city,  but  it  is  not  the  only  competent,  nor  indeed  would  it 
ordinarily  be  the  only  available  proof  to  establish  the  intent. 
The  question  comes  to  this,  was  the  act  of  1862  intended 
to  cover  the  whole  subject  of  the  traffic  in  adulterated  milk, 
and  did  the  Legislature  intend  to  define  by  the  act  the  only 
offenses  connected  with  the  subject,  which  were  the  appro- 
priate subjects  of  legislation  ?  The  Legislature  could  have 
made  additional  provisions  to  meet  the  devices  resorted  to, 
to  defraud  and  injure  the  public  in  the  traffic  in  milk,  and 
to  prevent  an  evasion  of  the  law  ;  and,  when  in  1873,  long 
after  the  passage  of  the  law  of  1862,  it  conferred  upon  the 
board  of  health  general  power  to  enact  sanitary  ordinances ; 
we  think  it  conferred  the  power  to  make  additional  regula- 
tions to  those  contained  in  the  statute  of  1862,  for  the  more 
complete  protection  of  the  people  of  New  York  against  the 
introduction  of  impure  and  adulterated  milk  into  the  city. 

It  is  urged  that  it  is  incongruous  that  while,  under  the 
statute,  a  person  who  sells  impure  milk  can  be  punished  by 
fine  only,  he  can,  under  the  ordinance  for  bringing  it  into 
the  city  for  sale,  although  no  sale  is  made,  be  both  fined  and 
imprisoned.  The  inequality  in  the  punishment  in  the  two 
cases,  if  conceded,  does  not  aflect  the  question  here  consid- 
ered. We  have  only  to  determine  whether  the  Legislature 
has  conferred  upon  the  board  of  health  the  power  to  pass 
the  ordinance.  But  it  may  well  be,  that  if  the  Legislature 
was  dealing  directly  with  the  subject,  it  might  be  considered 
that  the  offense  of  bringing  impure  milk  mto  the  city  for 
sale,  by  producera  or  large  dealers,  deserved  severer  punish- 
ment than  the  sale  of  it  by  the  small  dealers,  to  whom  they 
furnished  it. 

It  remains  to  consider  the  objection  of  duplicity  in 
the  third  count.  It  is  urged  that  it  unites  the  offense  of 
bringing  impure  milk  into  the  city  for  sale  with  the  charge 
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of  oflfering  it  for  sale  ;  the  one  being  a  violation  of  the  ordi- 
nance, and  the  other  a  violation  of  the  statute  —  offenses 
requiring  different  punishments.  There  is  some  question 
whether  the  objection  of  duplicity  is  fatal,  either  on  motion 
in  arrest  of  judgment  or  on  writ  of  error.  In  The  People  v. 
Wright  (9  Wend.,  196),  this  is  one  of  the  grounds  upon 
which  the  judgment  m  that  case  was  arrested  ;  but  the  point 
whether  dui>licity  was  a  good  ground  for  arresting  the  judg- 
ment was  not  particularly  considered  ;  and  the  consideration 
of  it  was  not,  perhaps,  necessary  to  the  disposition  of  the 
case,  as  all  the  counts  were  held  to  be  defective  in  substance. 
In  Daw8(m  v.  The  People  (25  N.  Y.,  399),  Selden,  3. 
remarks,  that  the  objection  of  duplicity  is  probably  fatal  in 
arrest  of  judgment,  or  on  writ  of  error.  The  general  current 
of  authority,  and  the  expressions  of  text  writei-s,  are  the  other 
way.  (Commonwealth  v.  Tuck,  20  Pick.,  356;  Wharton's 
Crim.  Law,  §  395,  and  cases  cited ;  Bishop's  Crim.  Pro.,  § 
443.)  But  it  is  not  necessary  to  decide  this  point,  for  we 
are  of  opinion  that  the  objection  of  duplicity  is  not  well 
taken.  The  third  count  purports  to  proceed  exclusively 
n\}ovL  the  ordinance,  and  would  not  justify  a  conviction  under 
the  statute,  although  it  contains  avennents  which  might  sus- 
tain a  count  for  the  statutory  offense.  The  allegation  of  the 
offering  of  the  milk  for  sale  may  be  rejected  as  suiplusage, 
leaving  the  conviction  to  stand  upon  the  charge  of  bringing 
it  into  the  city  for  sale. 

We  think  the  conviction  should  be  affirmed. 

Church,  Ch.  J.,  FoLOERand  Earl,  JJ.,  concur ;  Allen 
and  Rapallo,  JJ.,  dissent ;  Miller,  J.,  did  not  vote. 

Judgment  affirmed. 
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AusBURN  BiBDSAix,  Appellant,  v.  Thomas  J.  Ci-ark  et  al.y  ^^ 

Eespondents.  ^^L^ 

Public  powers  or  trusts,  devolved  by  law  or  charter  upon  the  common  coun- 
cil or  govemiog'  body  of  a  municipal  corporation,  to  be  exercised  by  it 
when  and  in  such  manner  as  it  shall  judge  best,  cannot  be  delegated  by 
such  body  to  others. 

By  the  charter  of  the  city  of  Binghamton  (}  14f  title  8,  chap.  291,  Laws  of 
1867,  as  amended  by  chap.  53,  Laws  of  1870),  it  is  pi-ovided  that  the 
building  and  maintaining  of  sidewalks  shall  be  done  at  the  expense  of  the 
adjoining  premises,  and  that  when  the  common  council  order  work  to  be 
done,  and  cause  notice  to  be  served  on  the  owner  or  i^ei-son  in  possession, 
if  it  shall  not  be  done  within  the  time  specified,  "  the  common  council 
shall,  by  contract  or  otherwise,  cause  it  to  be  done."  The  common 
council  passed  a  general  resolution  directing  the  superintendent  of  streets, 
when  the  owner  neglects  to  do  work  by  the  time  specified,  "  to  cause  the 
same  to  be  done.**  In  an  action  to  I'estrain  the  superintendent  of  streets 
from  doing  work  ordered  to  be  done  in  the  repair  of  a  sidewalk  in  front 
of  plaintiff's  premises,  heldy  that  said  i-esolution  was  illegal  and  void ; 
that  the  charter  I'equired,  and  the  owner  was  entitled  to,  the  exercise  of 
the  judgment  and  discretion  on  the  part  of  the  common  council  in  each 
case  as  to  the  method  of  doing  the  work,  which  they  could  not  delegate 
to  another ;  and  that  the  action  of  the  common  council  in  determining 
the  manner  of  doing  the  work,  as  it  involved  the  expenditure  of  money, 
was  i-equired  to  be  taken  in  the  manner  prescribed  by  the  charter  in  said 
case.  (Title  4,  §  11.) 

Also,  heldf  that  the  action  was  maintainable. 

BvrdsaU  v.  Clark  (7  Hun,  351),  reversed. 

(Argued  Febraary  15, 1878  j  decided  March  19, 1878.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  thu-d  judicial  department,  reversing  a  judgment 
in  favor  of  plaintifi',  entered  upon  the  report  of  a  referee. 
(Reported  below,  7  Hun,  351.) 

This  was  an  action  to  restrain  the  defendants,  the  superin- 
tendent of  streets  of  the  city  of  Binghamton,  and  persons 
employed  by  him,  from  grading  and  repairing  the  sidewalk 
in  front  of  certain  premises  owned  by  plaintiff  in  said  city. 

The  plaintiff  was  the  owner  of  certain  premises  fronting 
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on  the  north  side  of  Court  street,  in  the  city  of  Binghampton. 
On  the  29th  of  Juljr,  1873,  the  common  council  of  the  city 
passed  a  resolution,  which  was  approved  by  the  mayor, 
directing  the  setting  of  curb  stones  along  the  north  side  of 
Court  street,  according  to  the  established  grade  therein  speci- 
fied, to  l>e  completed  on  or  before  the  twent^^-fifth  day  of 
August  then  next.  A  copy  of  this  resolution  was  served  on 
the  plaintiff  on  the  2d  day  of  August,  1873.  On  the  twenty- 
ninth  of  September,  of  the  same  year,  the  common  council 
passed  a  resolution,  also  approved  by  the  mayor,  directing 
the  sidewalk  in  the  street  in  front  of  plaintiff's  premises  to 
be  graded,  and  the  flagging  to  be  raised  and  relaid,  as  therein 
specified,  and  to  confoim  with  said  curbing,  all  to  be  com- 
pleted on  or  before  the  fifteenth  of  October  then  next.  A 
copy  of  this  resolution  was  also  served  on  the  plaintiff  on  the 
second  day  of  Octo1>er  aforesaid.  There  was  a  standing 
resolution,  passed  by  the  common  council  on  the  11th  day  of 
June,  1870.  approved  by  the  mayor,  directing  the  superin- 
tendent of  streets  to  gi'ude  and  build  the  sidewalks,  or  cause 
the  same  to  be  graded  and  built,  in  accordance  with  the 
directions  of  the  common  council,  unless  the  owner  of  the 
premises  in  front  of  which  the  work  was  required  should 
cause  the  same  to  be  done  before  the  expiration  of  the  time 
limited  therefor.  The  plaintiff  omitted  to  grade  the  side- 
walk in  front  of  his  premises,  as  required  by  the  aforesaid 
resolutions ;  whereupon  the  defendant  Clark,  who  was  super- 
intendent of  streets,  proceeded  to  do  so,  pursuant  thereto, 
and  employed  the  other  defendants  to  assist  him  in  the  work. 
This  action  was  brought  to  restrain  them  in  that  regard. 
The  referee  held  that  the  common  council  had  the  right  to 
make  and  establish  the  grade  of  Court  street,  and  to  order 
and  direct  the  setting  of  the  cm'b,  and  the  grading  and  relay- 
ing of  the  sidewalk  in  front  of  the  plaintiff's  premises  ;  but 
further  held,  that  the  superintendent  had  no  legal  right  or 
authority  to  do  this  work,  or  to  cause  it  to  be  done  under 
the  resolutions  above  mentioned ;  and  directed  judgment 
against  the  defendants    for  three  dollars  damages ;    and 


1878.]  BiRDSALL  T.  Clark  et  al.  75 


Opinion  of  the  Court,  x)er  Churoh,  Ch.  J. 


restraining  them  from  further  action,  in  so  far  as  would  affect 
the  plaintiff's  premises. 

The  provisions  of  the  charter  of  the  city  of  Binghampton, 
affecting  the  mattei*s  in  question,  are  set  forth  in  the  opinion. 

Ausbum  Birdsall,  appellant,  in  person.  Plaintiff  having 
omitted  to  repair  his  sidewalk  the  common  council  alone  had 
the  right  to  do  it,  or  cause  it  to  be  done,  by  ordinance  or 
resolution  duly  passed.  (Laws  of  1867,  p.  611,  §  14,  tit.  5; 
Laws  of  1868,  p.  1224;  Laws  of  1870,  tit.  8,  §  14,  p.  133.) 

Samuel  Hand,  for  respondents.  The  common  council  had 
power  to  delegate  the  repaiiing  of  plaintiff's  sidewalk  to  the 
superintendent  of  streets.  (Charter  of  Binghampton,  §  10, 
tit.  4,  p.  20;  Laws  of  1870,  §  14,  tit.  8,  p.  133 ;  J^oyea  v. 
Ward,  19  Conn.,  250-270.) 

Church,  Ch.  J.  There  is  no  question  but  that  the  com- 
mon council  had  full  power  to  ordain  the  grading  and  curb- 
ing of  the  sidewalk  in  front  of  the  plaintiff's  premises,  and 
that  for  any  incidental  or  consequential  injury  the  plaintiff 
had  no  remedy,  upon  the  general  principle  that  private  inter- 
ests are  subordinate  to  the  public  good.  By  section  14  of 
title  8  of  the  charter  of  the  city  of  Binghamton,  the  building 
and  maintaining  in  good  order  of  all  sidewalks  is  to  be  done 
at  the  expense  of  the  premises  in  front  of  which  they  are 
required,  or  of  the  owner  thereof ;  and  after  providing  that 
the  common  council  shall  order  the  work  to  be  done  within 
a  specified  time,  and  cause  a  notice  of  the  same  to  be  served 
upon  the  owner  or  person  in  possession  of  the  premises,  it 
provides,  that  **if  any  work  shall  not  be  done  within  the 
time  limited  therefor,  the  common  council  shall  by  contract,  or 
otherwise,  cause  it  to  be  done,  and  assess  the  expenses  thereof, 
with  ten  per  cent  addition,  upon  said  premises,  or  upon  the 
owner  thereof." 

In  1870  the  conmion  council  passed  a  general  resolution 
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directing  the  superiuteiident  of  streets,  when  the  owner 
neglected  to  do  the  work  by  the  time  limited,  **  to  cause 
the  same  to  be  done/'  and  the  question  is  whether  this  is  a 
proper  exercise  of  the  power  conferred  upon  the  eonmiou 
council  by  the  clause  before  quoted.  It  is  a  well-settled 
principle  that  public  powers  or  trusts  devolved  by  law  or 
charter  upon  the  council  or  governing  body  to  be  exercised 
by  it  when  and  in  such  manner  as  it  shall  judge  best  c«an- 
not  be  delegated  to  others.  (Dill,  on  Mun.  Corp.,  §  60.) 
If  discretion  and  judgment  are  to  be  exercised,  either  as  to 
time  or  manner,  the  body  or  officer  intrusted  with  the  duty 
must  exercise  it,  and  cannot  delegate  it  to  any  other  officer 
or  person.  On  the  other  hand,  a  municipal  corporation  may 
appoint  agents,  or  give  dii-ections  to  subordinate  officers  to 
perform  duties  of  a  mmistcrial  or  administrative  character. 
(Dill,  on  Municip*  Corp.,  §  60.) 

The  point  mvolved  is  within  a  narrow  compass.  Any 
work  not  done  within  the  time  limited,  the  chaiter  requires 
the  comnion  council  to  cause  to  be  done  by  contract  or 
otherwise.  The  council  directed,  not  in  a  specific  case,  but 
in  all  cases,  that  the  supermtendent  of  streets  should  "  cause 
the  work  to  be  done,"  thus  delegating  the  precise  authority 
confeiTcd  upon  it.  The  charter  conferred  the  power  upon 
the  council  to  cause  it  to  be  done  by  contract  or  otherwise* 
This  reqmres  the  exercise  of  discretion  and  judgment  as  to 
the  manner  in  which  the  work  should  bo  done.  Whose 
judgment  is  to  be  exercised  ?  The  Legislature  has  said  that 
it  is  the  judgment  of  the  council,  but  the  latter  has  attempted 
to  invest  the  superintendent  of  streets  with  its  exercise.  This 
they  had  no  power  to  do.  The  charter  clearly  contemplates 
the  action  of  the  comicil  in  each  case.  As  to  one  work,  it 
might  be  judicious  and  economical  to  direct  that  it  be  done 
by  contract,  and  let  to  the  lowest  bidder ;  in  another,  by 
contract  with  a  particular  person  without  bidding  ;  in  another, 
partly  by  contract  and  partly  by  day's  work,  and  in  another, 
entirely  by  day's  work;  and  other  terms  and  directions 
might  be  appropriate.     The  owner  who  is  ultimately  to  pay 
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the  expense  has  an  interest  in  the  maimer  in  which  the  work 
is  to  be  doiiie,  because  it  may  materially  affect  the  amount 
of  the  expense.  He  is  entitled  to  the  judgment  of  the 
council  on  that  question.  The  principle  decided  in  the  case 
of  Thompson  v.  Sclieiifiierhoim  (6  N.  Y.,  92)  is  applicable. 
There  the  common  council  of  the  city  of  Schenectady  were 
authorized  to  make  b\-laws  and  ordinances  directing:  the 
improvement  of  streets  within  such  time  and  in  such  manner 
as  they  might  pi-cscribe,  and  x^asscd  an  ordinance  for  pitching 
and  flagging  a  ceitain  street  in  such  manner  as  the  city  super- 
intendent, under  the  direction  of  a  committee  of  the  common 
council,  should  direct  and  require.  This  court  held  the  ordi- 
nance void  for  omitting  to  specify  the  mamier  in  which  the 
improvement  was  to  be  made.  The  court  say  :  ♦'In  effect 
it  is  a  i>ower  of  taxation,  which  is  the  exercise  of  sovereign 
authority,  and  nothing  short  of  the  most  positive  and 
explicit  language  can  justify  the  court  in  holding  that  the 
Legislature  intended  to  confer  such  a  power  on  a  city  officer 
or  committee."  The  particular  description  of  the  work  is 
no  more  impoilant  than  the  mode  of  making  the  expenditure, 
and  the  same  principle  applies  to  every  power  conferred 
upon  the  council  until  the  improvement  is  finished  and  the 
tax  collected.  It  is  a  general  rule  that  such  powers  must  be 
exercised  in  strict  conformity  to  law,  and  that  any  interfer- 
ence by  public  bodies  or  officei's  with  the  property-rights  of 
the  citizen  can  only  be  justified  by  clear  authority  of  the 
statute.  It  seems  to  mo  quite  clear  that  the  proposed  expend- 
iture required  the  action  of  the  common  council  to  deter- 
mine the  manner  of  doing  the  work,  and  this  being  so,  it  is 
equally  clear  that  such  action  must  have  been  taken  in 
accordance  with  section  11  of  title  4  of  the  charter.  It  was 
a  **  i^esolution  "  involving  the  expenditure  of  money  for  a 
local  improvement,  and  affected  rights  of  property. 

I  have  examined  the  other  provisions  of  the  charter  refer- 
red io^  prescribing  the  powers  and  duties  of  the  superin- 
tendent of  streets,  and  the  power  of  the  common  council  to 
prescribe  the  duties  of  officers,  and  do  not  find  anything  to 
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affect  the  views  before  expressed  as  to  the  proper  construc- 
tion of  the  clause  quotecL 

The  order  of  the  General  Term  must  be  reverseo,  and  the 
judgment  entered  upon  the  report  of  the  referee  affirmed. 

All  concur,  except  Eabl,  J.,  absent. 

Order  reversed,  and  judgment  affirmed. 


Carl  Lesser,  Plaintiff  in  Error,  v.  The  People  of  the 
State  of  New  York,  Defendants  in  Error. 

Upon  the  trial  of  an  indictment  for  obtaining  goods  by  false  pretencee,  it 
appeared  that  the  prisoner  and  one  M.  called  upon  the  prosecutriz^  and 
after  bargaining  for  certain  goods  and  agreeing  ui>on  the  price,  M., 
whom  the  prisoner  represented  as  a  man  in  business  having  two  stores, 
etc.,  went  out,  as  he  said,  to  get  the  money.  M.  returned  with  a  check 
for  the  amount  of  the  purchase,  purporting  to  be  drawn  by  one  S.,  dated 
the  next  day.  Attention  being  called  to  the  fact  that  the  check  was  posi- 

•  dated,  M.  replied :  "  It  is  too  late  to  go  to  the  bank  to-day."  (It  was  then 
after  banl|ing  hours.)  Both  the  prisoner  and  M.  said  the  check  was 
good,  and  that  the  maker  had  a  business.  The  check  was  received  and 
the  goods  were  delivei*ed  to  and  taken  away  by  the  prisoner  and  M.  No 
such  person  as  the  drawer  of  the  check  kept  an  account  at  the  bank  on 
which  it  was  drawn,  nor  did  it  appear  that  there  was  any  such  person, 
and  the  check  was  admitted  to  be  worthless.  Held,  that  the  circumstances 
tended  to  show  the  transaction  to  be  a  device  on  the  part  of  the  prisoner 
and  M.  to  defraud  the  prosecutrix ;  that  the  fact  that  the  check  was  post- 
dated did  not,  under  the  circumstances,  make  the  transaction  simply  an 
undertaking  that  the  money  to  meet  it  would  be  in  the  bank  at  its 
maturity ;  and  that  the  evidence  justified  a  conviction. 

(Argued  February  18, 1878 ;  decided  March  19, 1878.) 

Error  to  the  Greneral  Tcnn  of  the  Supreme  Court  in  the 
first  judicial  department  to  review  judgment,  affiiming  a  judg- 
ment of  the  Court  of  General  Sessions  in  and  for  the  city 
and  county  of  New  York,  convicting  the  plaintiff  in  error 
of  the  crime  of  obtaining  goods  by  false  pretences.  (Re- 
ported below,  12  Hun,  668.) 
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The  plaintiff  was  jointly  indicted  with  one  Charles  H. 
Melville;  the  indictment  alleging  in  substance  that  they, 
with  intent  to  cheat  and  defraud  one  Yetta  Geroges,  did 
falsely  represent  that  a  certain  check,  a  copy  of  which  was 
set  forth  in  the  indictment,  purporting  to  have  been  drawn 
by  one  August  P.  Steinbach,  on  the  Chemical  National 
Bank  of  New  York,  was  good  and  valid,  and  that  the 
drawer  had  then  the  money  on  deposit  in  the  bank.  That 
said  Geroges,  believing  the  false  representations,  was  induced 
by  reason  thereof  to  deliver  to  the  accused  certain  goods  to 
the  amount  of  the  check ;  whereas  the  said  check  was,  to 
the  knowledge  of  the  accused,  utterly  worthless,  and  said 
representations  false  and  untrue,  etc. 

The  facts  appearing  upon  the  trial  are  sufficiently  stated 
in  the  opinion* 

William  F.  Kintzingr,  for  plaintiff  in  error.  The  court 
erred  in  refusing  to  direct  the  jury  to  acquit  the  accused  of 
the  crime  of  false  pretences.  {People  v.  Tompkins,  1  Park.' 
Cr.,  224.)  The  false  pretence  must  be  of  some  present  exist- 
ing fact,  and  not  of  some  future  event  or  a  mere  promise. 
{Rex  V.  Porter,  2  Moody  C.  C,  1;.  Com  v.  Drew,  19  Pick., 
179;  McKenzie  v.  State,  6  Eng.,  594;  Bun'owa  v.  State,  7 
id.,  65;  Reg.  v.  Wooley,  1  Den.  C.  C,  559;  Reg.  y.  Hender- 
son, C.  &  M.,  328;  1  Eng.  L.  &  Eq.,  537;  Dillingham  v. 
State,  5  Ohio,  280;  2  Whart.  Am.  Cr.  L.  [7th  ed.J,  2118; 

2  Russell  on  Crimes  [6th  ed.],  300;  Eoscoe's  Cr.  Ev.  [7th 
ed.],  478;  2  Bishop  Cr.  L.  [5th  ed.],  419,  479;  Ranney  v. 
People,  22  N.  Y.,  417;  Rex  v.  Lee,  L.  &  C,  309;  Rex  v. 
Henshaw,  id.,  444;  33  L.  J.  M.  C,  132;  Rex  v.  Jackson,  3 
Campb.,  370;  Rex  y.  Goodliall,  R.  &  R.,  461;  Tefft  v. 
Windsor,  17  Mich.,  486;  Rex  v.  Douglas,!  Moody  C.  C, 
462;  RexY.  Bradford,  1  Ld.  Raym.,  366;  Glockary.  Com/m.^ 

3  Mete.  [Ky.],  232;  Reg.  v.  Burym,  D.  &  B.,  11;  36  E.  L. 
k  Eq.,  615.)  The  judgment  should  be  reversed,  and  the 
prisoner  discharged.  {Ranney  v.  People^  22  N.  Y.,  413; 
McCord  V.  PeapU,  46  id.,  470.) 
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Benj,  K.  Pheljps,  district  attorney,  for  defeudauts  in  error. 
The  i)resentation  of  the  check  by  the  prisoner  amounted  to 
a  representation  that  it  was  good  and  valid  for  the  amount 
of  it,  and  that  such  amount  was  on  deposit  at  the  bank  to 
meet  it.  {Rex  v.  Jackson^  3  Camp.,  370;  Rex  v.  Parker^ 
7  C.  &  P.,  825;  .2  Moody,  1;  2  Bishop  Cr.  L.,  §  421;  2 
Russell  on  Cr.  [last  cd.J,  640;  2  Archb.  Cr.  Pr.  &  PI.  [Pome- 
roy's  ed.],  1388;  8mith  v.  Pec^k,  47  N.  Y.,  303.) 

Eapallo,  J.  The  check,  which  was  passed  off  upon  the 
complainant,  was  dated  on  the  twenty-ninth  of  August,  the 
transaction  taking  place  on  the  twenty-eighth,  and  the  defense 
is  i^laccd  upon  the  point  that  the  delivery  of  a  post-dated 
check  does  not  constitute  a  representation  that  the  money  to 
meet  it  is  in  the  bank  at  the  time  of  delivery  of  the  check, 
but  simply  an  .undertakhig  that  it  shall  be  there  at  the  matu- 
rity of  the  check. 

If  there  had  been  no  representation  made  except. by  the 
delivery  of  the  check,  and  the  prosecution  rested  wholly  on 
the  allegation  that  this  was  a  representation  that  the  money 
was  in  bank,  the  point  which  the  prisoner's  counsel  seeks  to 
raise  would  be  in  the  case,  and  the  circumstjxnces  that  the 
check  was  not  drawn  by  the  prisoner,  but  by  a  third  party, 
and  was  post-dated,  would  be  very  material.  But  we  do  not 
think  that  the  ciisc  turns  upon  the  point  argued.  The  indict- 
ment chai'gcs  that  the  prisoner  represented,  among  other  things, 
that  the  check  was  good  and  a  valuable  security,  and  of  the 
value  of  $255  ;  whereas  it  was  not  good,  or  of  any  value 
whatever.  The  evidence  of  the  prosecutrix  was  that  the 
prisoner  and  his  companion  ]Melvillc  came  together  to  her 
residence,  and  after  bargaining  for  the  goods,  and  agreeing 
upon  the  price,  Melville  went  out,  as  he  said,  to  get  the 
money  to  pay  for  them,  leaving  the  prisoner  there  ;  that  the 
prisoner  represented  Melville  as  a  man  in  business,  having 
two  stores,  etc. ;  that  Melville  returned  with  the  check,  and 
at  the  time  of  passing  it  off  to  prosecutrix  and  obtaining  the 
goods,  in  answer  to  a  remark  of  the  prosecutrix's  sister  that 
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the  check  was  dated  the  twenty-ninth,  said,  **it,  is  too  late 
to  go  to  the  bank  to-day  "  (it  being  then  half-past  thi-ee  in 
the  afternoon)  ;  that  at  the  same  time  the  prisoner  said  that 
the  check  was  good,  and  also  that  Steinbach,  the  maker  of 
the  check,  **had  a  business."  The  sister  testified  that,  in 
answer  to  her  remark  about  the  date,  Melville  said,  that  it 
was  too  late  to  go  to  the  bank,  and  he  dated  the  check  for 
to-morrow.  No  such  person  as  the  drawer  of  the  check  kept 
any  account  in  the  bank  on  which  it  was  drawn,  and  it  was 
admitted  on  the  trial  that  the  check  was  worthless.  The  cir- 
cumstances tended  to  show  that  the  transaction  was  a  device 
to  defraud  the  prosecutrix  of  her  goods,  and  that  Melville 
and  the  prisoner  were  actmg  in  concert.  They  together  took 
the  goods  away.  No  explanation  or  defense  was  offered  by 
the  prisoner  on  the  trial,  nor  did  he  show  that  there  was  any 
such  person  as  Steinbach,  or  what  were  his  own  relations  with 
Melville,  but  he  relied  wholly  on  the  fact  that  the  check  was 
post-dated. 

Under  the  circumstances  we  think  that  the  evidence, 
although  meagre,  was  sufficient  to  justify  a  finding  that  the 
prisoner  represented  that  the  check  was  good,  and  the  maker 
a  man  of  substance  ;  while  he  knew  that  it  was  worthless, 
and  was  a  false  token  got  up  for  the  purpose  of  defrauding 
the  prosecutrix,  and  that  he  and  Melville  were  confederates, 
and  jointly  obtained  the  goods.  The  question  of  the  pris- 
oner's guilt  was  fairly  submitted  to  the  jury,  and  there  is  no 
legal  error  in  the  conviction. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

81CKBLS.— Vol.  XXVIII.     11 


82         Madison  Av.  Bap.  Ch.  v.  Oliver  St.  Bap.  Ch.  [March, 

Statement  of  case. 


129  28a  The  Madison  Avenue  Baptist  Church,  Appellant  aiid 
Kespondent,  v.  The  Baptist  Church  in  Oliver  Street, 
Ai)pellant  and  Respondent. 

Jt  seetns,  that  the  jurisdiction  of  the  court  under  the  act  providing  for  the 
incorporation  of  religious  societies  ({  11,  chap.  60,  Laws  of  1813  ;  3  Eilm. 
Stats.,  687),  to  make  an  order  authorizing  the  sale  by  such  a  society  of 
its  real  estate,  depends  upon  the  facts  beforo  it  when  the  order  was  made ; 
it  cannot  be  upheld  by  pi*oof  that  facts  existed  which  would  have  justified 
the  order,  but  which  were  in  no  way  placed  befoi^  the  court,  or  brought 
to  its  attention  at  the  time. 

An  unauthorized  conveyance  by  a  religious  corporation  of  its  real  estate 
cannot  be  held  valid,  because  it  has  been  executed  and  delivei*ed,  the 
purchaser  put  in  possession,  and  the  corporation  paid  the  consideration 
therefor. 

In  such  case,  however,  when  the  corporation  seeks  to  repudiate  the  con- 
veyance, and  to  recover  ^K)sse88ion  of  the  property,  as  a  condition  of 
recovery  it  will  be  i-equired  to  i^estore  to  the  pui-chaser  all  that  he  has 
paid  upon  the  faith  of  the  title  supposed  to  have  been  conveyed,  and  of 
the  possession  and  enjoyment  of  the  pi*operty. 

A  mortgagee  lawfully  in  possession  of  the  mortgaged  premises  can  I'etain 
possession  against  the  moi*tgagor,  after  default  upon  the  mortgage,  until 
any  and  all  sums  due  have  been  paid.  To  authorize  such  retention  the 
possession  need  not  to  have  been  given  under  the  mortgage,  or  with  a 
"liew  thereto. 

{Russdl  V.  Ely,  2  Black  [U.  S.],  575,  distinguished.) 

The  general  rule  requiring  a  mortgagee  in  possession  to  account  for  the 
rente  and  profits,  when  the  mortgagor  seeks  to  redeem,  is  not  in  all  cases 
controlling.  A  court  of  equity  may  give  i-edi-ess,  according  to  the  cir- 
cumstances of  the  case,  and  will  not  apply  the  rule  when  it  will  work 
injustice. 

Plaintiff  and  defendant,  both  religious  corporations,  for  the  purpose  of 
effecting  a  union,  entered  into  an  agreement  in  substance  as  follows :  That 
plaintiff  should  convey  ail  of  ite  property,  real  and  personal,  to  defend- 
ant ;  the  latter  to  assume  all  of  the  debts  of  the  former,  and  to  take  its 
corporate  name,  ite  corporators  and  congregation,  and  plaintiff  thereupon 
was  to  be  dissolved.  Upon  petition  stating  these  facte  an  order  was 
granted  by  the  Supreme  Court  directing  the  conveyance  of  plaintiff's  real 
estate  to  defendant.  A  conveyance  was  accordingly  made.  Defendant 
took  possession  of  the  real  estate,  using  it  for  the  purpose  of  religious 
sendees,  assumed  and  p^d  plaintiff's  debts,  most  of  which  were  liens 
upon  the  propeHy,  including  several  moi'tgages  thereon.  Defendant 
conducted  regular  religious  services  in  the  chuix;h  edifice,  uix)n  the 
pi'Opei'ty  so  conveyed^  most  of  plaintiff's  fuiouer  coiiK>i*atoi'B  and  mem- 
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"bers  attending  and  participating.  In  an  action  brought  to  recover  pos- 
session of  the  real  estate,  heldf  that  the  facts  stated  in  the  petition  did  not 
show  a  sale,  and  did  not  give  the  court  juinsdiction  to  grant  the  onier ; 
that  the  oitier,  and  the  conveyance  under  it,  were  void,  and  that  plainti.T 
was  entitled  to  i-edeem ;  but  that  as  a  condition  of  restoration  of  the 
property  plaintiff  should  refund  to  defendant  the  sums  the  latter  ha<l 
paid  in  cancellation  of  the  indebtedness  of  the  foinner. 

Also,  Jield,  that  as  it  appeai-ed  that  the  costs  and  expenses  of  maintaining 
religious  services  wei-e  more  than  the  amount  received  by  defendant  fur 
pew  rent,  the  latter  was  not  chargeable  therewith ;  that  for  the  use  of  the 
premises  defendant  should  bear  all  the  expenses  while  it  was  in  posses- 
sion, and  should  also  lose  the  interest  accruing  during  that  peiiod  on  the 
sums  paid  by  it  upon  plaintiff's  debts. 

The  cause  of  action  stated  in  the  complaint  was  simply  ejectment.  The 
answer,  among  other  things,  set  up  payment  of  plaintiff's  debts  to  an 
amount  specified  ;  also  a  pui'chase  and  assignment  to  it  of  a  mortgage 
upon  the  property,  and  claimed  a  right  to  retain  possession  until  reim- 
bursed the  sums  paid  5  and  also  asked  for  a  foreclosure  of  the  mortgage. 
By  supplemental  answer  defendant  set  up  the  purchase  by,  and  assign- 
ment to  it,  subsequent  to  the  commencement  of  the  action  of  another 
mortgage,  and  asked  a  judgment  of  foreclosure  thereon.  It  also  claimed 
to  hold,  as  assignee,  certain  bonds  of  plaintiff,  secured  by  a  third  mort- 
gage, and  alleged  payment  of  other  debts.  Plaintiff,  by  a  supplemental 
complaint,  claimed,  in  case  it  should  be  adjudged  that  defendant  acquired 
any  right  of  possession  or  foreclosui*e  under  the  mortgages,  then  that  an 
account  should  be  taken  of  i*ents  and  profits,  and  that  defendant  should 
be  charged  therewith.  Held,  that  by  the  answer  and  subsequent  pro- 
ceedings, the  title  being  found  in  plaintiff,  the  action  was  substantially 
tucned  into  one  to  redeem  on  the  part  of  plaintiff,  and  on  the  pai*t  of  the 
defendant  to  foreclose  the  mortgages,  and  that  in  adjusting  the  equita- 
ble rights  of  the  parties  the  court  was  not  limited  to  the  time  of  the  com- 
mencement of  the  action,  but  the  relief  should  be  brought  down  to  the 
close  of  the  litigation. 

(Argued  February  18, 1878 ;  dedded  March  19, 1878.) 

Appeal  by  both  parties  from  judgment  of  the  General  Term 
of  the  Superior  Court  of  the  city  of  New  York,  affirming  a 
judgment,  entered  upon  a  decision  of  the  court  at  Special 
Tcnn.  (The  decision  upon  a  former  appeal  is  reported  in 
46  N.  Y.,  131.)     (Reported  below,  9  J.  ife  S.,  369.) 

This  was  an  action  of  ejectment,  commenced  July  30, 
1863,  to  recover  possession  of  certain  real  estate  situate  upon 
Madison  avenue,  in  the  city  of  New  York,  with  a  church 
edifice  thereon. 
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The  answer  alleged  in  substance  that  the  defendant  entered 
into  possefasion  of  the  premises  in  October,  1862,  under  a 
deed  from  the  plaintiff,  executed  in  pursuance  of  an  order 
of  the  Supreme  Couit,  upon  the  plaintiff's  petition.     The  peti- 
tion and  deed  were  the  result  of  a  plan  of  union  previously 
adopted  by  the  two  corponitions  parties  hereto,  which  pro- 
vided for  the  extinction  of  the  plaintiff's  corporation,  the 
surrender  of  all  its  property  to  the  defendant,  the  transfer 
of  its  name  and  of  all  its  members  to  the  defendant's  society. 
The  answer  set  forth  the  plan  of  union,  the  petition,  the 
Supreme  Couii;  order,  and  conveyance  midcr  it,  possession 
imder  the  deed  with  plaintiff's  consent,  and  claimed  the  fee 
thereunder,   and  that  its  possession  be  confirmed.     It  also 
alleged  payment  by  defendant  of  plaintiff's  debts  to  the 
amount  of  $16,154.23,  and  purchase  by  and  assignment  to 
it  of  a  bond  and  mortgage  given  by  plamtiff  for  $12,500 ; 
also  claimed  the  rights  of  mortgagee  in  possession,  under  said 
mortgage,  and  foreclosure  in  case  its  title  in  fee  was  not 
sustained,  and  also  reimbursement  for  the  moneys  paid  by 
the  defendant  on  plaintiff's  account  while  in  passession.    The 
petition  signed  by  the  plauitiff's  trustees  stated  in  substance 
that  the  plaintiff  was  the  owner  of  the  lots  in  question,  and 
had  erected  a  church  edifice  thereon,   the  whole   costing 
$122,000.     That  their  present  indebtedness  was  $73,000, 
sixty-one  of  which  was  secured   by  mortgages   upon  the 
proi)erty.     That  from  various  causes  stated  in  the  petition  it 
Was  unable  to  pay  its  liabilities  or  meet  the  cuirent  expenses 
of  the  church.     That  the  plaintiff  and  defendant  (a  i-eligious 
corporation  under  the  laws  of  the  State,  located  in  Oliver 
street,  and  which  for  some  time  had  contemplated  disposing 
of  its  property,  and  moving  u^^town,)  had  formed  a  plan 
and  made  arrangements  for  uniting  the  two  churches  upon  the 
following  terms :    That  the  plaintiff  should  convey  all  its 
property  to  the  defendant,  and  that  the  members  of  the 
Madison  Avenue  Baptist  Church  were  to  become,  and  be 
members,  of  the  Oliver  Street  Baptist  Church,  and  there- 
upon the  regular  services  of  the  united  churches  were  to  be 
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held  in  the  house  of  worship  then  owned  by  the  plaintiff. 
That  the  trustees  of  the  defendant  were  to  resign,  and  a  new 
election  of  trustees  had  by  the  united  church  and  congrega- 
tion. That  thereupon  the  defendant  was  to  take  the  cor- 
porate name  of  the  plaintift*.  That  the  rejil  and  jiei'sonal 
pro[)erty  of  both  was  to  become  liable  for  the  indebtedness 
of  both.  An  agreement  for  disposing  of  the  pews  in  the 
edifice  of  the  plaintiff  after  the  union  was  consummated. 
That  the  plan  of  union  had  been  agreed  to  by  both  corporate 
bodies.  That  the  defendant  owned  property  over  and  above 
its  indebtedness  of  the  value  of  from  $50,000  to  $05,000 
which,  upon  the  consummation  of  the  unioJi,  would  become 
applicable  to  the  payment  of  the  debts  of  the  plaintiff,  and 
that  by  the  union  the  creditors  of  the  plaintiff  Avould  obtain 
that  amount  of  additional  security  for  the  payment  of  their 
debts.  That  the  two  churches  had  obUiined  subscriptions 
for  about  $15,000,  to  be  applied  to  the  payment  of  the  float- 
ing indebtedness  of  each.  Then  follows  a  stiitcment  of  a 
number  of  pew  ownera  and  pew  hirers  concurring  in  the 
application,  that  the  others  favor  it,  and  that  the  rights  of 
pew  owners  and  holdera  will  l>e  protected. 

Defendant  put  in  a  supplementiil  answer  setting  forth  the 
purchase  by  and  assignment  to  it,  Octol)er  17,  1863,  of 
another  bond  and  mortgage,  executed  by  plaintiff,  of  $30,000, 
the  whole  of  which  was  due,  and  averred  that  defendant  was 
lawfiiUy  in  possession  of  the  premises  under  said  mortgage. 
It  alleged,  also,  that  it  held,  as  assignee,  certain  bonds  then 
due,  executed  by  ];)laintiff,  secui-ed  by  a  trust  mortgage  on 
the  premises,  and  alleged  payment  of  other  debts  of  plain- 
tiff, not  set  foilh  in  the  answer,  to  the  amount  of  $2,224.18. 
Judgment  of  foreclosure  upon  the  $30,000  was  demanded. 

Plaintiff  put  in  a  supplemental  complaint,  claiming  that 
if  it  should  be  adjudged  that  defendant  acquired  any  right 
of  foreclosure  or  of  possession  under  the  mortgages,  or  any 
right  of  lien  for  the  reimbursement  of  sums  paid  out  on 
account  of  plaintiff's  debts,  that  an  account  should  be  taken 
of  rents  and  profits,  and  defendant  should  be  charged  there- 
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with,  and  be  adjudged  to  surrender  the  premises  upon  being 
jmid  the  balance,  if  any.  The  further  facts  appear  sufficiently 
in  the  opinion. 

Geo.  F.  ComstocJc  and  Addi$on  lirovm,  for  plaintiff. 
Defendant  had  no  equitable  lien.  {Carter  v.  Jiocketty  8  Paige, 
437,  438;  WIieatmY.  Gates,  18  N.  Y.,  395,  403;  Mad.  Ave. 
Bap.  Church  v.  Bajp.  Church,  46  id.,  140;  Weaver  v.  Whit- 
neij,  Hopk.,  12;  Ottley  v.  Browne,  1  B.  &  B.,  360;  Exparte 
Mather,  3  Ves.,  373;  Camxm  v.  Sedgwick,  Hoff.  Ch.,  60; 
Jarvis  V.  Lobtlell,  id.,  479;  Eming  v.  CBaldistaa,  2  My.  & 
Cr.,  88;  Mickles  v.  Dillaye,  17  N.  Y.,  83,  93.)  There  was 
no  valid  implied  contract  to  sustain  such  a  lien.  (1  Kyd 
Corp.,  120-122;  Co.  Litt.,  9  a ;  2  Black.  Com.,  103,  157; 
27  Barb.,  54;  62  N.  Y.,  425.)  The  mortgages  upon  the 
property  do  not  aid  defendant's  possession.  {Runyon  v. 
Mesereau,  11  J.  R.,  534;  21  N.  Y.,  347;  23  id.,  531;  54  id., 
608;  2  Barb.  Ch.,  135;  14  Wend.,  236;  Trim  v.  Marsh,  54 
N.  Y.,  604;  Ten  Eyck  v.  Craig,  62  id.,  421,  422.)  Defend- 
ant, as  mortgagee  in  possession,  should  be  charged  with  the 
fair  cash  rental  value  of  the  premises  during  its  occupancy. 
(4  Kent,*  166;  Bell  v.  Mayor,  etc.,  10  Paige,  73;  Calkins 
V.  Calk-ins,  3  Barb.,  313;  20  N.  Y.,  154;  Van  Beuren  v. 
Olmsted,  5  Paige,  12;  Holmes  v.  Davis,  19  N.  Y.,'495;  Van- 
dervoort  v.  Gould,  36  id.,  646;  Worrall  v.  Munn,  38  id.,  144; 
53  id.,  136;  Buckman  v.  Astor,  9  Paige,  520;  Vrocm  v. 
Ditmas,  4  id.,  434;  Gordon  v.  Lewis,  1  Sumn.,  143;  Quinn 
V.  Britain,  Hoff.  Ch.,  358;  Jackson  v.  Wood,  24  Wend., 
443;  Low  v.  Purdy,  2  Lans.,  426;  Jeffries  v.  Cochrane,  48 
N.  Y.,  671;  Murray  Y.  Ballou,  1  J.  Ch.,  576-579;  Layfield 
V.  Layfield,  7  Sims.,  172;  1  Paige,  147;  9  id.,  469;  3  Abb., 
298;  Story's  Eq.,  §  1016,  h;  Winchester  v.  Pairie,  11  Ves., 
194.) 

William  JR.  Martin  and  Samuel  Hand,  for  defendant.  It 
was  not  necessary  that  the  facts  confening  jurisdiction  to 
order    a  sale  should  appear  upon  the  record.      (Chemung 
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Cajial  Bk.  v.  Judson^  4  ScltL,  260-262;  Case  v.  Shepherd,^ 
2  J.  Cos.,  28,  note  ;  2  Phil.  Ev.  C.  &  H.  [4th  ed.],  137,  156; 
Freeman  on  Judgments,  86;  Van  Dusen  v.  Sweet,  51  N.  Y., 
378;  Miller  v.  Brown,  56  id.,  386;  Jewell  v.  Van Steeiiburgh, 
58  id.,  92.)  In  the  absence  of  fmud  or  mistake  a  gi-antor 
camiot  avoid  his  deed  after  delivery  and  receipt  of  the  con- 
sideration, on  the  ground  of  its  inadccfiiacy.  [Dijgert  v. 
Bemersc/ireider,  32  X.  Y.,  642;  Stone  v.  Frost,  61  id.,  615; 
Mo.  Ji.  R,  Co,  V.  Miami  Co.,  8  Am.  R.  E.  II.,  268;  Sugden 
V.  S.  P.  [8th  Am.  cd.],  •245,  373,  §  12.)  The  sfile  was  not 
vUra  vires.  {Bissell  v.  21.  S.  It.  R.  Co.,  22  X.  Y.,  258,  281; 
Buffet  V.  T.  i&  B.  R.  R.  Co.,  40  id.,  180,  note ;  Taylor  v. 
a  &  M.  R.  Co.,  4  H.  &  C,  409;  2  Exch.,  356;  39  L.  J. 
Exch.,  217;  L.  E.,  4  H.  L.  Cas.,  628;  Ashhury  R.  Co.  v. 
Riche,  L.  E.,  7  id.,  653;  Bricc  on  Ultra  Vires  [2d  ed.],  59, 
128.)  The  agreement  for  the  reunion  of  the  churches,  and 
for  attending  pubUc  worship  together,  were  subjects  of  eccle- 
siastical jurisdiction  with  which  this  court  will  not  interr 
fere.  (Princeton  Eeview,  Jan.,  1878,  p.  27;.  Watsoyi  v. 
Janes,  13  Wall.,  723;  Watkins  v.  Wilcox,  66  N.  Y.,  655; 
ConniU  v.  Ref.  P.  D.  Ch.,  54  id.,  551.)  Plaintiff  should 
perform  its  contract,  unless  expressly  prohibited  by  law. 
(0.  and  A.  R.  Co.  v.  Penn.  Tr.  Co.,  83  Penn.  St.,  160,  163, 
164;  Field  on  Corp.  [ed.  1877],  §§  264-268;  State  B.  Agri- 
cud.  V.  Citizens  S.  R.  Co.,  47  Ind.,  407;  Bradley  v.  Ballard, 
55  111.,  413;  Day  v.  JUT.  Y.  C.  R.  R.  Co.,  51  N.  Y.,  590; 
Whitney  Arms  Co.  v.  Barlow,  63  id.,  68-71;  Pai^ish  v. 
Wheeler,  22  id.,  494;  Taylor  v.  C.  and  M.  R.  Co.,  2  L.  E. 
Exch.,  356;  Knowltm  v.  (7.  and  E.  Sp.  Co.,  57  N.  Y.,  532; 
Hdtz  V.  Schmidt,  59  id.,  256.)  The  contract  as  made  before 
the  petition  was  complete,  as  it  stood  on  the  reports  adopted 
by  each  corporate  body,  and  can  be  specifically  inforced. 
Malins  v.  Brawn,  4  N.  Y.,  407;  Miller  v.  Ball,  64  id.,  291- 
292;  Levy  v.  Brush,  45  id.,  589,  59f>;  Wheeler  y.  Reynolds, 
G6  id.,  227;  Patterson  v.  Copeland,  4  W'kly  Dig.,  167;  1 
Story's  Eq.Jur.,  §§  759-764;  Cammtryer  v.  U.  G.  Luth.  Ch.,  2 
Sandf.  Ch.,  244-246:  Brice's  UUra  Vires,  580-586;  Argus  Co. 
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V.  May  or  ^  etc.,  55  N.  Y.,  501;  Ilawleyy.  Keelev^  53  id.,  119; 
Phillip  V.  Gallant^  Qf2  id.,  264;  CavalliY.  Allen,  57  id.,  508; 
Iloppaugh  v.  Struble,  62  id.,  264;  CavalUw.  Alien,  57  id., 
508;  Wilson  v.  W.  IL  li.  Ji.  Co.,  2  DeG.  J.  &  S.,  475; 
Tyler  v.  Church,  54  N.  Y.,  632;  Ramsey  v.  People,  19  id., 
41;  In  re  Saxon  L.  Ins.  Co.  v.  Case,  2  J.  &  H.,  408;  TiKon 

•  

V.  kelson,  27  Barb.,  595,  608.)  Damages  for  withliolding 
possession  not  having  been  demanded  in  the  complauit,  or 
directed  in  the  decision  or  orders,  could  not  be  recovered. 
{Lamed  y.  Hudson,  57  N.  Y.,  151;   Cagger  v.  Lansing, 

.)  Value  of  use  and  occupation  could  not  be 
recovered  because  defendant  came  in  and  held  under  an 
agreement  to  purchase.  {Tliompson  v.  liowen,  60  Barb., 
478-479;  Sugden  V.  &  P.,  *179,  §  14.  and  note.)  Mesne 
profits  can  only  be  recovered  in  case  of  trcspiu^  or  a  tortious 
holdmg.  {Holme.%  v.  Davis,  19  N.  Y.,  488;  3  Phil^  Ev.  [4th 
Am.  ed.],  623;  Sedgw.  on  Dam.,  132,  *116;  Adams  on 
Ejectment,  *391.)  Each  party  should  be  restored  to  the 
position  in  which  it  would  have  been  if  the  void  deed  had 
not  been  made.  {Gilbert  v.  Peteler,  38  N.  Y.,  165;  Worrall 
v.  Munn,  id.,  137;  53  id.,  185;  Muckles  v.  Dillaye,  17  id., 
80;  Holmes  v.  Davis,  19  id.,  493;  Benedict  v.  Gibnan,  4 
Paige,  58;  Bdly.  Mayor,  etc.,  10  id.,  49;  Wetnioi^e  \. 
Roberts,  10  How.,  51;  Mmray  v.  Gouverneur,  2  J.  Cas., 
441;  Story's  Eq.  Jur.,  §  1016  a,  and  notes;  Sedgw.  on  Dam., 
*126;  Morrison  \.  Robinson,  7  Casey  [Penn.],  459.)  Defend- 
ant was  a  mortgagee  in  possession,  and  had  an  equitable  lien 
to  hold  the  property  until  the  debts  other  than  the  mort- 
gages are  paid.  {Gilbert  v.  Peteler,  38  N.  Y.,  165;  Rose  v. 
Watson,  10  H.  L.  Cas.,  672;  Torrance  v.  Bolton,  14  L.  E. 
Eq.  Cas.,  124;  1  Wh.  &  Tud.  L.  C.  [5th  ed.],  362-366.] 

Earl,  J.  Upon  the  prior  appeal  in  this  case  to  this  court 
it  was  decided  that  the  Supreme  Court  had  no  jurisdiction  to 
grant  the  order  authorizing  the  conveyance  by  tlie  plaintift' 
of  its  church  property  to  the  defendant,  and  hence  that  such 
conveyance  was  mvalid.     It  was  held  that  the  court  could 
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authorize  a  conveyance  only  in  the  case  of  a  sale,  and  that 
the  facts  did  not  show  a  sale.  It  was  also  held  that  by  the 
common  law  in  force  in  this  state,  religious  corporations  were 
restrained  from  alienating  their  real  estate,  and  that  when 
the  conveyance  now  in  question  was  made  they  could  alienate 
their  real  estate  only  when  authorized  by  the  court,  under 
section  11  of  the  act  **to  provide  for  the  incorporation 
of  religious  societies,"  passed  April  5,  1813,  or  when  author- 
ized by  some  act  of  the  Legislature.  {Madison  Ave.  Baptist 
Church  V.  Baptist  Church  in  Oliver  strefity  46  N.  Y.,  131.) 
The  cq^e,  so  tar  as  concerns  the  sale  and  conveyance,  is  the 
same  now  in  all  its  essential  features  as  it  was  before.  The 
jurisdiction  of  the  Supreme  Court  to  make  the  order  authoriz- 
ing the  conveyance  depended  u[)on  the  facts  before  it  when  it 
made  the  order.  Its  jurisdiction  cannot  now  be  upheld  by 
showing  that  facts  existed  which  were  in  no  way  placed 
before  it,  or  brought  to  its  attention  or  considered  by  it. 
The  Supi'eme  Court  based  its  action  entirely  upon  the  peti- 
tion presented  to  it  by  the  plaintiff,  and  the  only  facts  it 
considered  were  such  as  were  alleged  in  that  petition,  and  it 
was  decided  that  those  facts  did  not  give  the  court  jurisdic- 
tion to  make  the  order.  But  if  every  fact  which  actually 
existed  had  been  brought  to  the  attention  of  the  court  at 
the  time  the  order  was  made,  it  still  would  not  within  the 
prior  decision  of  this  court  have  had  jurisdiction  to  grant  the 
order  for  the  simple  reason  that  all  the  facts  do  not  show  a 
sale  within  the  meaning  of  section  11.  The  whole  scheme 
was  to  effect  a  union  of  the  two  churches.  The  defendant 
was  to  absorb  all  plaintiff's  property,  assume  its  debts  and 
take  its  corporate  name  and  all  its  coi-porators  and  the 
congregation  worshipping  in  its  church.  No  price  was 
agreed  upon,  as  the  value  of  plaintiff's  property,  which 
defendant  was  to  pay.  The  plaintiff  was  to  be  dissolved  as 
a  coi-poration,  and  was  to  reap  no  benefit  from  the  convey- 
ance. On  the  contrary,  the  conveyance  was  intended  to 
work  its  destruction.  The  defendant  Wiis  to  pay  plaintiff's 
debts,  which  were  mostly  a  lien  upon  its  property,  not  for 
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plaintiff's  benefit,  but  for  its  own  benefit.  The  plaintiff, 
which  was  at  once  to  die,  could  not  bo  benefited  by  the 
scheme.  * 

It  is  argued  with  much  zeal  on  the  part  of  the  defendant 
that,  although  the  conveyance  was  ultra  vires,  yet,  as  it  had 
been  executed,  and  the  whole  arrangement  connected  there- 
with had  been  consummated,  it  must  jje  permitted  to  stand. 
But  this  point  was  necessarily  involved  in  the  prior  appejil 
to  this  court,  and  must  have  been  decided  adversely  to  the 
defendant.  It  would  nullify  the  restraining  law  if  the  con- 
veyance of  a  religious  corporation  could  be  held  valid,  liecause 
it  had  executed  and  delivered  its  deed,  and  received  the  con- 
sideration therefor.  Corporations  may  incur  responsibilities 
by  acts  which  are  uU7*a  vires.  But  contracts,  which  they  are 
prohibited  from  making,  whether  executory  or  executed, 
cannot  be  held  valid.  They  may  sometimes  be  estopped 
from  as^rting  the  invalidity  of  such  contracts,  and  thus  be 
practically  bomid  by  them.  But  that  is  not  because  the  con- 
tracts are  valid,  but  because  it  would  be  a  fraud  upon  the 
other  party  to  assert  their  invaUdity.  {Bissell  v.  Mich.  So. 
B.  R.,  22  N.  Y.,  258.) 

It  was,  therefore,  iDroperly  held  in  the  court  below,  follow- 
ing the  prior  decision  of  this  court,  that  the  Supreme  Court 
had  no  jurisdiction  to  grant  the  order  authorizing  the  con- 
veyance, and  that  the  title  to  the  property  remained  in  the 
plauitiff.  It  remains  to  be  considered  whether  the  rights  and 
obligations  of  the  parties  connected  with,  and  dependent 
upon,  the  conveyance  and  transfer  of  possession  of  the  prop- 
erty to  the  defendant  were  properly  adjudicated  in  the  court 
below.  In  1862,  at  the  time  of  the  proposed  union  of  the 
two  churches,  the  plaintiff  owned  a  church  in  Madison 
avenue,  fully  completed  and  equipj^ed  ;  but  it  was  financially 
embarrassed,  and  imable  to  meet  its  current  expenses.  It 
was  largely  in  debt,  and  the  value  of  real  estate  at  that  time 
was  greatly  depressed.  Its  property  had  cost  about 
$122,000.  Its  debts  were  at  least  $73,000;  of  which  $61,500 
were   secured  by  mortgages  upon  its   real   estate.      The 
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defcudant  at  tho  some  time  owned  a  church  m  Oliver  street, 
and  real  estate  in  other  parts  of  the  city  worth  upwards  of 
$75,000,  and  it  owed  nearly  $16,000,  of  which  $7,000  were 
secured  by  a  mortgage  upon  its  real  estate.  Its  members 
desired  to  secure  a  place  of  worship  in  a  more  desirable 
quarter  of  the  city,  and  negotiations  for  a  union  with  plain- 
tiff were  entered  upon,  and  a  scheme  for  the  union  was 
devised  and  agreed  upon  by  plahitifl'and  defendant,  of  which 
the  following  were  tho  principal  features  ; 

The  plaintiff  was  to  transfer  and  convey  to  the  defendant 
all  its  real  and  personal  propeily,  and  was  then  to  be  dis- 
solved. It  was  to  make  out  a  list  of  its  membei-s  duly  cer- 
tified by  its  clerk,  and  such  members  were  to  be  received  as 
members  of  the  defendant.  The  trustees  of  the  defendant 
were  to  resign,  and  six  new  trustees  were  to  be  elected,  three 
from  the  former  membei-s  of  the  plaintiff,  and  three  from  the 
former  members  of  the  defendant.  The  defendanf  was  to 
have  its  name  changed  to  that  of  the  plaintiff,  and  the  prop- 
erty of  both  coi^jorations  was  to  be  liable  for  the  debts  of 
both.  After  such  election  of  trustees  there  was  to  be  a  sale 
of  the  pews  in  the  Madison  avenue  church,  and  regular 
religious  services  were  to  be  conducted  by  tho  defendant  in 
that  church.  This  scheme  was  substantially  carried  out. 
The  plaintiff  mider  the  order  of  the  Supreme  Court  conveyed 
its  property  to  the  defendant,  and  tho  defendant,  by  an 
instrument  in  writing,  agreed  to  assume  and  pay  all  plain- 
tiff's debts.  All  the  plaintiff's  membcra  were  admitted  to 
membei^hip  in  defendant's  church.  Defendant's  trustees 
resigned,  and  six  trustees  were  elected  in  their  places,  as  pro- 
vided in  the  scheme  ;  and  there  was  a  sale  of  the  pews  and 
change  of  defendant's  name,  as  also  provided.  The  defendant 
sold  its  property  and  realized  therefrom,  over  and  above  the 
incumbrance  thereon,  the  sum  of  $68,400.10.  It  was  one 
of  the  conditions  upon  which  the  union  was  to  be  consum- 
mated  that  both  churches  should  raise  by  volmitary  sub- 
scriptions suflScient  money  to  pay  off  the  floati]ig  debts  of 
both.     Accorduigly  such  sul)scriptions  were  made,  and  the 
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floating  debts  of  both  churches  were  paid,  only  the  sum  of 
$3,400  being  raised  by  the  plaintiff,  and  the  balance  being 
raised  by  the  defendant.  The  defeudtint  took  possession  of 
the  Madison  avenue  church,  and  held  possession  thereof 
until  November  13,  1876,  when  possession  was  delivered  to 
the  plaintiff  under  the  judgment  in  this  case.  It  paid  all  of 
plauitiff's  debts,  except  the  sum  of  $3,400  raised  by  plain- 
tifl'  as  above  stated,  the  amount  of  its  payments  being 
upwards  of  $68,000.  Duiing  the  whole  time  it  maintained 
in  its  church  all  the  services  usual  in  Baptist  churches.  The 
church  was  at  all  times  open  to  all,  and  most  of  ^plaintiff's 
former  corporators  and  members  attended  and  participated 
in  the  services  there  conducted. 

In  the  summer  of  1863  a  majority  of  plaintiii's  trustees 
having  become  dissatisfied  with  what  had  been  done  repu- 
diated the  conveyaiKje,  and  the  union  of  the  churches,  and 
commenced  this  action  in  plauitiff 's  name  to  recover  back 
the  prppei^ty  conveyed.  The  i-esult  has  been  that  the  plain- 
tiff has  recovered  the  possession  of  the  propeily,  and  uj^on 
an  accounting,  conducted  upon  principles  laid  down  by  the 
court  below,  the  defendant  has  been  brought  in  debt  to  the 
plamtiff  m  the  sum  of  $9,681.20.  The  plaintiff  has  back 
all  of  its  property  in  good  condition,  free  of  debt,  which,  in 
1875,  was  worth  $225,000;  and  the  defendant,  although  act- 
ing in  good  faith,  has  lost  all  its  property,  owns  no  place  of 
woi-ship  and  is  in  debt  to  the  plaintiff  in  the  sum  of  nearly 
$10,000.  The  i^ult  is  somewhat  extraordinary,  and  would 
seem  to  be  quite  inequitable.  It  was  reached  by  holding  the 
conveyance  void,  and  then,  upon  the  accounting,  crediting 
defendant  with  the  amount  it  paid  upon  plaintiff's  debte, 
and  charging  it  with  all  pew  rents  received  during  about 
foui-teen  yeara,  and  allowing  it  nothing  for  the  expenses  of 
maintaining  religious  services  in  the  chm'ch,  which  exceeded 
the  amount  of  the  pew  rents. 

So  far  as  I  can  perceive  there  was  nothing  illegal  in  the 
scheme,  but  the  conveyance  of  plaintiff's  property.  Nothing 
else  done  was  in  violation  of  any  law.     The  two  ecclesiastical 
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bodies  could  uidte  and  be  merged  iu  one.  New  trustees  could 
be  elected,  and  they  could  go  on  and  manage  the  church  and 
maintain  services  therein.  It  was  not  illegal  for  pluintiif  to 
put  defendant  in  possession  of  its  property  upon  some  arrange- 
ment by  which  it  was  to  maintain  the  services,  and  pay  up 
plaintiff's  debts,  and  it  could  even  give  the  defendant  a  lien 
upon  its  jjroperty  for  any  sums  it  might  advance  for  plaintiff's 
benefit.  {Manning  v.  Tfie  Moscow  Presbyteinan  Society,  27 
Barb.,  52.)  The  plaintiff  cannot  recover  back  the  property 
and  also  retain  the  consideration  paid  therefor.  It  was  bound 
to  restore  to  the  defendant  all  it  had  received  on  account  of 
the  conveyance.  This  is  not  disputed.  All  the  facts  are  set 
up  in  the  answer,  and  equitiible  relief  is  demanded,  and  the 
account  between  the  parties  can  be  taken  in  this  action.  The 
defendant  paid  plaintiff's  debts  upon  the  faith  of  the  title 
supposed  to  be  conveyed,  and  upon  the  faith  cf  the  posses- 
sion and  enjoyment  of  the  property,  and  in  precise  accord- 
ance with  its  agreement,  and  the  court  should  not  deprive 
it  of  this  property  until  the  plaintiff  has  in  some  way  made 
restoration.  There  can  be  no  moment  of  time  when  the 
plaintiff  is  entitled  to  have  both  the  property  and  the  con- 
sideration it  received  therefor.  Bcstoration  by  the  plaintiff 
should  be  a  condition  in  such  a  cose  of  restoration  by  the 
defendant.  This,  it  seems  to  me,  is  demanded  by  general 
principles  of  equity  and  justice,  and  sanctioned  by  analogous 
cases.  {Gtbei'ty.  Peteler,  38  N.  Y.,  165;  Mickles\.  Dillaye, 
17  id.,  80;  Rosev.  Watson,  10  H.  L.  C,  672;  Dime  v.  Grace, 
5  DeG.  &  S.,  451.) 

But  there  is  another  ground  upon  which  defendant  could 
claim  possession  of  the  property  until  the  plaintiff  made 
restoration.  At  the  time  of  the  conveyance  to  defendant, 
there  were  three  mortgages  upon  plaintiff's  property  —  one 
to  secure  $30,000,  one  to  secure  $12,500,  and  another  to 
secure  $18,000  of  bonds  which  plaintiff  had  issued.  The 
deed  to  the  defendant  was  dated  October  21,  1862,  and  then, 
with  the  consent  of  the  plaintiff,  defendant  took  possession  of 
the  property.     The  plaintiff  was  then  in  default  in  the  pay- 
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ment  of  the  interest  upon  the  fii-st  mortgage  named,  and  on 
the  twenty-eighth  day  of  October  the  defendant  paid  the 
semi-annual  interest  which  fell  due  thereon  on  the  prior  firet 
day  of  August,  and  the  defendant  also  paid  the  interest 
which  fell  due  on  the  same  mortgage  February  1,  1863. 
On  the  5th  day  of  February,  1863,  the  defendant  paid  the 
semi-annual  interest  which  fell  due  on  the  first  day  of  the 
same  month  on  the  second  mortgage  above  mentioned  and, 
on  the  second  day  of  Miay  thereafter,  purchased  and  took 
an  assignment  of  said  mortgage.  On  the  17th  day  of  Octo- 
ber, 1863,  the  defendant  purchased  and  took  an  assignment 
of  the  first  mortgage  mentioned,  and  from  time  to  time,  after 
it  took  possession,  it  paid  and  took  and  held  the  bonds  secured 
by  the  third  mortgage'  above  mentioned. 

This  suit  was  commenced  July  30,  1863.  At  that  time 
the  defendant  was  a  mortgagee  in  possession  of  the  property, 
and  it  was  lawfully  in  possession  by  the  consent  of  the  plain- 
titt*.  Upon  the  mortgage  then  held  by  the  defendant,  the 
plaintifl*  had  not  paid  any  interest  since  August  1,  1862,  and 
by  the  terms  of  the  mortgage  the  whole  amount  secured 
thereby  was  due.  While  under  our  present  law  a  mortgagee 
cannot  bring  ejectment  to  obtain  possession  of  the  mort- 
gaged premises,  being  lawfully  in  possession  under  a  mort- 
gage uix)n  which  some  amount  is  due,  he  can  retain  such 
possession  against  the  mortgagor  until  such  amount  has 
been  paid.  ( Van  Duyne  v.  Thayre^  14  Wend.,  233 ; 
Phyfe  v:  Riley,  15  id.,  248;  Kortrigld  v.  Cady,  21  N.  Y., 
343;  Trimm  v.  Marsh,  54  id.,  599;  Rmsdl  v.  Ely,  2  Bhick. 
[U.  S.],  575.)  It  is  ordinarily  sufficient  that  a  mortgagee  is 
lawfully  in  possession  after  default  upon  the  mortgage. 
The  court  will  not  then  deprive  him  of  the  possession  until 
his  mortgage  has  been  paid.  The  possession  need  not  be 
given  under  the  mortgage,  nor  with  a  view  thereto.  In  the 
case  of  Russell  v.  Ely  (supra),  the  mortgagee  was  not  law- 
fully in  possession.  He  had  procui-ed  possession  from  a 
tenant  after  the  expiration  of  the  lejise,  and  thus  Imd  no  right 
to  c^ter.     Here,  while  tlie  defendant  had  failed  to  get  the 
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tide,  yet  it  was  placed  in  possession  by  the  plaintiff.  It  was 
not  a  wronor-doer.  There  was  no  law  which  restrained  the 
plaintiff  from  putting  defendant  in  possession  of  its  prop- 
erty, and  hence,  if  this  action  were  to  be  treated  as  a  simple 
action  of  ejectment,  the  i)1aintiff  must  have  failed.  But  by 
the  answer  and  the  subsequent  proceedings,  the  title  being 
found  in  the  plaintiff,  the  action  was  substantially  turned 
into  an  action  on  the  part  of  the  plaintiff  to  redeem  from  the 
mortgages,  and  on  the  part  of  the  defendant  to  foreclose  the 
mortgages. 

It  mattera  not  that  defendant  obtained  the  other  mortgages 
after  the  commencement  of  the  action.  They  were  due 
before  the  action  was  finally  at  issue,  and  in  adjusting  the 
equitable  rights  of  the  parties,  the  court  could  properly 
require  payment  of  them  also.  It  is  the  practice  of  courts 
of  equity,  when  they  have  once  obtained  jurisdiction  of  a 
case,  to  administer  all  the  relief  which  the  nature  of  the  case 
and  the  facts  demand,  and  to  bring  such  relief  down  to  the 
close  of  the  litigation  between  the  parties. 

So  nmch  of  plaintiff's  debts  as  were  not  secured  by  the 
three  mortgages  must  in  this  action  stand  upon  the  same 
footing  as  the  mortgage  debts.  They  were  paid  at  plaintiff's 
request  upon  the  faith  of  the  property.  The  defendant 
would  not  have  paid  them  but  for  its  reliance  upon  the  prop- 
erty. They  were  paid  while  it  was  in  possession,  with  plain- 
tiff's assent.  They  may  be  said  to  have  been  paid  to  save 
the  proj^rty.  One  debt  was  in  judgment,  another  was  an 
assessment  lien,  and  all  of  them  could  have  been  inforced 
against  the  property.  Under  such  circumstances  the  plain- 
tiff seeking  equitable  relief  by  way  of  redemption  from 
defendant,  a  mortgagee  in  possession,  should  be  required  to 
do  equity,  by  paying  not  only  the  debts  secured  by  mort- 
gages, but  the  amount  paid  by  defendant  upon  other  debts 
also.  {Benedict  v.  Gilman,  4  Paige,  58  ;  Bell  v.  Mayor, 
etc.,  10  Paige,  49;  Morrison  v.  Robinson,  31  Penn.  St.,  459; 
Harper^ s  Appeal,  64  id.,  315;  McSorleij  y.  L^rissa,  100 
Mass.,  270;  Sanders  v.  Hooper,  6  Beav.,  246;  Bose  v.  Wat- 
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son,  10  H.  L.  Cas.,  672;  1  White  &  Tud.  Lead.  Cas.  [5th 
ed.],  362-366.) 

But  the  plaintiff  claims  that  the  pew  rents  received  by  the 
defendant  have  been  more  than  sufficient  to  pay  all  the  debts 
it  owed  when  defendant  took  possession,  and  such  is  the 
judgment  of  the  court  below,  and  it  therefore  becomes  neces- 
sary to  inquire  whether  the  accounting  in  that  court  was 
conducted  upon  proper  principles. 

The  ordinary  rule  when  a  mortgagee  is  in  possession,  and 
the  mortgagor  seeks  to  redeem,  is  to  make  the  former 
account  for  the  rents  and  profits  of  the  mortgaged  premises. 
Generally  the  application  of  this  rule  will  do  justice  between 
the  parties.  It  shonld  generally  be  applied  when  the  prem- 
ises are  such  as  are  kept  for  pecuniary  profit,  or  have  a 
rentable  value,  or  can  be  made  to  yield  a  pecuniary  income. 
The  mortgagee  should  not  make  a  profit  by  the  possession, 
and  the  mortgagor  should  not  suffer  a  loss  by  being  deprived 
of  the  possession.  The  mortgagee  should  make  to  the  mort- 
gagor a  just  and  equifcible  compensation  for  the  possession. 
But  the  general  rule  cannot  properly  be  applied  in  all  cases. 
In  some  cases  it  will  fail  to  do  justice,  and  in  others  will  do 
injustice.  In  a  court  of  equity  no  general  rule  for  compen- 
sation is  inflexible.  It  may  mould  its  relief,  and  give  redress 
according  to  the  circumstances  of  each  case.  When  ordinary 
rules  will  not  apply  in  the  administration  of  equitable  relief, 
or  will  work  injustice,  it  must  be  guided  by  reason  and  jus- 
tice. {Worrcdl  v.  Munn,  38  N.  Y.,  137;  Mai^rismi  v.  Robtn- 
son,  31  Penu.,  456.)  Now,  in  this  case,  the  defendant  made 
no  profit  out  of  the  possession  of  plaintiff's  church.  It  was 
a  species  of  proj)erty  not  intended  to  be  used  for  pecuniary 
gain,  and  which  is  generally  burdensome  rather  than  profit- 
able. The  church  was  erected  and  intended  to  be  used  exclu- 
sively for  religious  services,  and  it  would  be  a  breach  of  trust 
for  the  trustees  of  such  a  church  to  permit  it  to  be  used  for 
any  other  purpose.  And  such  a  church  is  not  intended  for 
the  exclusive  use  even  of  those  who  may  at  any  paiticular 
time  be  its  corporators  or  members.     Religious  services  are 
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maintained  therein  for  the  benefit  of  all  who  will  attend.  It 
is  the  purpose  of  every  Christian  church  to  make  converts, 
and  extend  its  membeiiship  The  Christian  religion  is  essen- 
tially' proselyting  and  aggressive.  Its  mission  is  to  conquer 
the  whole  world,  and  hence  no  one  is  turned  away  from  the 
doors  of  a  Christian  church  so  long  as  there  is  room.  It  was 
such  property  that  the  defendant  took  possession  of.  Dur- 
ing the  whole  time  of  its  possession  it  maintained  services 
therein  just  as  plaintiff  would  have  been  bound  to.  The 
services  were  just  as  much  for  those  who,  prior  to  the  union, 
were  members  of  plaintiff's  church  as  for  those  who  were 
members  of  defendant's  church  All  of  plaintiff's  members 
became  members  of  defendant's  church,  and  nearly  all  of  them 
continued  to  attend  the  services  furnished  by  defendant.  The 
services  were  free  to  all.  The  defendant  had  agreed  to 
maintain  such  services,  and  during  the  whole  time  expended 
more  upon  them  than  the  entire  mcome  raised  from  pew 
rents.  Is  it  just  and  equitable,  under  such  circumstances, 
that  the  defendant  should  be  charged  with  all  the  i>ew  rents, 
and  allowed  nothing  for  maintaining  tlie  services  ?  It  wHl 
not  do  to  say  that  the  defendant  was  conducting  its  own  bu£&- 
ness  in  the  church,  and  should,  therefore,  be  allowed  nothing 
for  conducting  it.  It  was  doing  the  plaintiff's  business  as  welL 
It  was  devoting  the  property  to  the  precise  purpose  to  which 
the  plaintiff  was  bound  to  devote  it.  It  maintained  services 
for  the  benefit  not  of  its  o\vn  corporators  only,  but  for  the 
benefit  of  the  pbintiff 's  corporators,  and  all  othera  who 
chose  to  attend.  It  is  true  that  the  x^laintiff  as  a  mere  cgT" 
porate  entity  was  in  no  way  benefited  by  the  services.  But, 
in  treating  this  question,  it  will  not  do  to  view  the  plaintiff 
simply  as  an  abstraction,  without  soul,  life  or  substance,  and 
separated  from  all  its  corporators  and  members.  It  must 
be  viewed  practically  as  it  was,  with  corporators  and  mem- 
bers, and  a  mission  and  duty  to  perform.  All  its  members 
were  admitted  as  members  of  the  defendant,  and  three  of 
them  were  chosen  trustees  of  the  defendant,  and  many  of" 
them  doubtless  acted  and  voted  as  corporatoi*s  of  the  defend* 
SicKELs.— Vol.  XXVIII.     13 
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ant,  and  to  some  extent  must  have  uifluenced  its  action. 
The  defendant  sold  its  propeity  when  real  estate  was 
depressed,  and  used  its  proceeds  to  pay  off  plaintiff's  debts 
and  save  its  property  from  sale  by  its  creditors.  Plaintiff's 
property  has  been  saved  until  it  is  now  worth  more  than  it 
cost.  In  such  a  case  what  should  be  the  rule  upon  which 
the  accounting  between  the  parties  should  be  conducted  ? 
I  think  the  rule  adapted  to  this  case,  founded  upon  reason, 
justice  and  equity,  is  as  follows :  The  plaintiff  should  pay 
to  the  defendant  the  amount  the  latter  paid  upon  the  debts 
owed  by  the  plaintiff  at  the  time  of  its  conveyance,  and  the 
interest  upon  such  sum  from  the  time  the  defendant  ceased 
to  possess  the  property.  For  the  use  of  the  premises,  the 
defendant  should  bear  all  the  expenses  of  insurance,  repairs, 
taxes,  and  for  maintaining  and  keeping  up  the  church  and 
services  therein,  and  should  also  lose  the  interest  upon  the 
money  paid  upon  plaintiff's  debts.  This  rule,  we  believe, 
will  come  nearer  to  doing  justice  between  the  parties  than 
any  other  which  has  been  suggested.  This  case  may  be 
likened  to  that  of  a  vendor  of  land  who  receives  the  pur- 
chase-money and  gives  possession  of  the  land,  but  afterwards 
fails  to  convey  a  title.  In  such  a  case,  the  general  rule  is, 
that  he  must  take  back  his  land  and  the  purchaser  take 
back  his  money.  The  one  loses  the  use  of  the  land  and  the 
other  the  use  of  his  money.  (^Worrall  v.  Munn,  53  N.  Y., 
188;  Kir  (land  Y.  Pounsett,  2  Taunt,  145;  LeggottY.  Metro- 
politan H.  Co.,  L.  R.  5  Ch.  App.  Cas.,  716;  Metropolitan 
JR.  Co.  y.  Defries,  L.  E.  2  Q.  B.  Div.,  189,  and  on  Appeal, 
387.) 

The  defendant  is  not  to  be  prejudiced  in  this  case,  because 
it  paid  some  of  the  debts  and  continued  ui  possession  of  the 
property  after  this  suit  was  commenced.  Its  trustees  were 
under  a  strong  obligation  to  defend  its  title  to  the  property. 
Before  the  suit  was  commenced  there  wi\s  the  admission  to 
membership  in  its  church,  and  the  resignation  and  election 
of  trustees.  It  had  sold  pews  to  persons  who  relied  upon 
its  right  to  do  so,  and  it  had  sold  its  property  and  paid  a 
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portion  of  plaintiff's  debts.  It  had  established  services  in 
plaintiff'^s  church,  and  had  doubtless  incurred  obligations  in 
reference  to  them,  and  had  acted  in  all  things  in  good  faith 
towards  the  plaintiff.  The  defendant  was  then  entitled  to  an 
accounting ;  and  all  the  debts  of  plaintiff  paid  after  the  suit 
was  commenced  were  paid  while  the  conveyance  was  held 
valid  by  the  court  below. 

I  am  unable  to  ascertain  from  the  evidence  or  findings  pre- 
cisely how  much  defendant  paid  upon  the  plaintiff's  debts, 
including  the  mortgages.  The  defendant  should  be  allowed 
all  it  paid  upon  the  principal  of  such  debts,  and  for  interest 
due  and  paid  by  it  down  to  the  time  it  took  possession  ;  and 
then  upon  the  principal  and  interest  thus  paid  it  should  be 
allowed  interest  from  the  time  possession  was  again  delivered 
to  the  plaintiff.  As  the  property  is  abundant  security  for 
the  amount  of  debts  claimed,  it  is  not  important  that  the 
possession  should  be  restored  to  it.  The  court  below  may 
specify  a  time  within  which  the  amount  found  due  the  defend- 
ant must  be  paid,  and  may  order  a  sale  of  the  property  in 
default  of  such  payment,  as  in  a  case  of  foreclosure. 

This  litigation  has  been  long  and  expensive.  It  must  have 
embarrassed  the  Christian  work  of  the  Madison  Avenue  Bap- 
tist Church.  It  must  have  engendered  discord  where  unity 
ought  to  prevail ;  and  it  would  seem  that  a  small  share  of 
that  charity  which  ** suffereth  long  and  is  kind"  ought  now 
to  bring  it  to  a  speedy  termination. 

The  judgment  below  must,  therefore,  be  affirmed,  so  far 
as  it  adjudges  the  deed  to  the  defendant  invalid,  and  the 
title  to  be  in  the  plaintiff;  and  in  other  respects  it  must  be 
reversed,  and  the  case  must  be  remitted  to  the  court  below 
for  an  accounting  upon  the  principles  herein  indicated, 
neither  party  to  recover  costs  against  the  other  in  this  court. 

All  concur,  except  Allen,  J.,  not  sitting,  and  Miller,  J., 
not  voting. 

Judgment  accordingly. 
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Norton  Douglass,  Respondent,  v.  John  B.  Ireland, 

Appellant, 

To  charge  the  holder  of  stock  of  a  manufacturing  corporaiaon,  issued  upon 
and  for  the  purchase  of  property,  individually  for  the  debts  of  the  com- 
pany, it  is  not  enough  to  prove  that  the  property  was  purchased  at  an 
over  valuation  thi'ough  a  mei'e  mistake  or  error  of  judgment  on  the  part 
of  the  tiTtstees ;  it  must  be  shown  that  the  pm^chase  was  in  bad  faith  and 
to  evade  the  statute. 

All  that  is  necessary,  however,  to  establish  legal  fraud,  which  will  take  the 
stock  so  issued  out  of  the  protection  of  the  act  of  1853  (chap.  8S3,  Laws 
of  1853),  is  to  prove,  1st.  That  the  stock  exceeded  in  amount  the  value 
of  the  property  in  exchange  for  which  it  was  issued ;  and,  2d.  That  the 
trustees  so  issued  it  deliberately  and  with  knowledge  of  the  real  value  of 
the  property ;  no  other  fraudulent  intent  need  be  alleged  or  proved. 

In  an  action  to  charge  the  stockholders,  the  value  of  the  pi-operty  must  be 
determined,  and  evidence  thereof  is  competent. 

In  such  an  action  it  appeared  that  the  entire  capital  stock  of  the  corpora- 
tion, 9300,000, was  issued  to  H.,  one  of  its  trustees,  in  consideration  of 
the  assignment  to  the  company  of  two  executory  contracts  for  the  pur- 
chase of  mining  property,  upon  which  nothing  had  been  paid ;  the  con- 
tract price  was  $40,000.  One-third  of  the  stock  was  immediately 
retransferred  to  the  company,  to  be  sold  to  raise  a  "  working  capital." 
This  was  sold  at  from  forty  to  sixty  cents  on  a  doUar.  Defendant  know- 
ing of,  and  participating  as  trustee  .of  the  corpoi*ation  in  the  transaction* 
purchased  ^5,000  of  said  stock  at  forty  cents.  The  juiT^  found  the  value 
of  the  propei-ty  to  be  968,000.  Hddt  that  the  evidence  justified  a  finding 
of  fraud,  and  was  sufficient  to  sustain  a  recovery. 

Also,  held,  that  an  action  brought  against  defendant  and  other  trustees 
under  the  general  manufacturing  act  (§  12,  chap.  40,  Laws  of  1848),  to 
to  charge  them  with  the  same  debt  because  of  foilui-e  to  make  the  annual 
report,  was  not  a  bar  to  this  action. 

(Argued  February  20, 1878;  decided  March  19, 1878.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  affinning 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict. 

Tliis  action  was  brought  against  defendant  as  a  stockholder 
of  **The  Black  River  Iron  and  Mining  Company  of  New 
York,''  a  corporation  organized  under  the  general  manufac- 
turing act  (chap,  40,  Laws  of  1848),  mider  section  10  of 
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said  act,  to  recover  cei-tain  debts  of  the  corporation,  on  the 
ground  that  his  stock  was  not  paid  up. 

The  complaint  alleged,  in  substance,  the  incorporation  of 
said  company  with  a  capital  stock  of  $300,000,  with  five 
trustees,  one  of  wliom  was  defendant,  and  John  Horton, 
another.  That  at  the  time  of  the  incoiporation  Hortou  had 
a  contract  for  the  purchajse  of  a  furnace  and  muiing  premises, 
and  one  for  the  purchase  of  standing  timber  in  the  vicmity 
of  the  furnace,  upon  which  contracts  nothing  had  been  paid, 
and  their  fair  value  did  not  exceed  $20,000 ;  which  contracts 
Hoiix)n  assigned  to  said  company,  reqeiving  therefor  the 
whole  of  the  capital  stock  ;  that  Horton  thereafter  divided 
$200,000  of  said  stock  between  himself  and  the  other  trus- 
tees, and  defendant  well  knowing  the  facts  received  over 
$5,000  thereof;  that  said  stock  has  never  been  paid  in  in  any 
other  way,  and  that  no  certificate  as  required  by  section  11 
of  said  act  has  been  made  and  recorded. 

Upon  the  trial  evidence  as  to  the  value  of  the  property 
was  received  under  objection  and  exception.  The  question 
as  to  value  was,  by  consent,  submitted  to  thejfciy;  the  other 
questions  were  decided  by  the  court.  The  jury  found  the 
value  of  the  property  to  be  $65,000.  The  court  found  the 
incorporati '>n  of  the  company  with  a  capital  of  $300,000, 
in  3,000  shares,  the  issuing  and  transfer  of  its  capital  stock 
in  payment  for  the  assignment  of  the  two  contracts  substan- 
tially as  alleged  in  the  complaint;  also,  that  Horton,  in  pur- 
suance of  the  agreement  with  the  company,  on  or  about  the 
same  date,  tiunsferrcd  back  to  the  company  600  shares  of 
the  capital  stock  to  be  sold  to  pay  the  contract-price  for  the 
furnace  property,  which  was  $30,000,  and  also  transferred 
back  1,000  shares  of  the  ciipital  stock  in  pursuance  of  the 
same  agreement  *'for  the  purpose  of  enabling- said  company 
to  raise  a  working  capital  by  the  sale  of  the  same ;  "  that 
defendant,  knowing  of  and  participating  in  the  transactions, 
purchased  of  the  company  250  shares  for  the  sum  of 
$10,000  ;  that  the  value  of  the  property  was  so  dispropor- 
tioned  to  the  nomuial  value  of  the  stock  as  ''  to  take  the 
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case  out  of  a  sound  discretion  exercised  by  the  trustees,"  and 
as  conclusions  of  law,  he  found  that  the  transaction  was  a 
fraud  upon  the  law  and  cannot  be  upheld  as  a  mistake  or 
innocent  misunderstanding  of  the  value  of  the  said  property, 
"  that  the  capital  had  not  been  paid  in  as  required  by  the 
statute  and  that  defendant  was  liable." 
Further  facts  appear  in  the  opinion. 

Francis  Keman  and  ITicholas  E*  Keman,  for  appellant. 
Mere  inadequacy  of  price  in  a  sale  of  property  does  not  estab- 
lish fraud  as  matter  of  law.  {Jaeger  v.  Kelly ^  52  N.  Y., 
274.)  An  honest  mistake  or  error  of  judgment  as  to  the  value 
of  the  property  will  not  jper  se  subject  defendant  to  a  personal 
liability.  {Schmcky.  Andrews,  57  N.  Y.,  133,  141,  144,  147; 
Boynton  v.  Andi^ews^  63  id.,  93.)  Liability  under  section 
10  of  the  act  of  1848  (chapter  40)  does  not  attach  to  stock 
issued  for  property  under  the  act  of  1853  (chapter  333), 
{Schenck  v.  Andrews^  46  N.  Y.,  589.) 

* 

(7.  D.  Ada^,  for  respondent.  The  pretence  that  the 
stock  was  paid  in,  and  the  method  used  to  found  such  pre- 
tence upon,  was  an  evasion  of  law,  and  the  issue  of  the  stock 
was  fraudulent,  and  as  defendant  knew  this  he  was  liable. 
{Boynton  v.  Hatch^  47  N.  Y.,  255;  Schenjck  v.  AsidreioSj  57 
id.,  133.) 

Allen,  J.  The  question  upon  which  this  court  divided 
in  Boynton  v.  Hatch  (47  N.  Y.,  225)  has  been  definitely  set- 
tled by  the  later  decisions  of  this  court  as  well  as  the  Com- 
mission of  Appeals.  The  views  I  there  expi'essed,  and  which 
were  agreed  to  by  two  of  my  brethren,  have  been  approved,, 
and  it  is  now  settled  that  to  charge  a  holder  of  stock,  issued 
upon  and  for  the  purchase  of  property,  individually  for  the 
debts  of  the  company,  it  is  not  enough  to  prove  that  the 
property  has  been  purchased  and  paid  for  at  an  over  valua- 
tion through  a  mere  mistake  or  error  of  judgment  on  the 
part  of  the  trustees,  but  that  it  must  be  shown  that  the  pur- 
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chase  at  the  price  agreed  upon  was  iu  bad  faith  aud  to  evade 
the  statute.  The  transaction  may  be  impe^hed  for  frauds 
but  not  for  error  of  judgment  or  mistaken  vieivs  of  the  value 
of  the  property,  inasmuch  as  good  faith  and  the  exercise  of 
an  honest  judgment  is  all  that  is  required.  (^Schenck  v. 
Andrews^  57  N.  Y.,  133,-  Boyntan  v.  Andrews^  63  id.,  93.) 

The  entire  capital  stock  of  the  *'  Black  Biver  Iron  and 
Mining  Company  "  was  issued  to  Horton,  one  of  the  trus- 
tees, in  consideration  of  the  assignment  to  the  company  of 
two  executory  contracts  ;  the  one  for  the  purchase  of  a  fur- 
nace property  and  premises,  and  the  other  of  certain  wood- 
lands. No  part  of  the  capital  stock  was  paid  in  money,  or 
otherwise  than  by  the  assignment  of  the  contracts  referred 
to,  and  no  certificate  has  been  filed  as  required  by  section 
11  of  chapter  40  of  the  Laws  of  1848  that  the  capital  stock 
has  been  paid  in. 

As  was  said  in  Boynton  v.  Hatch  {mprci),  sections  10  and 
14  of  the  general  law  of  1848  \suprd)^  and  section  2  of 
chapter  33  of  the  Laws  of  1853  {suprd)^  are  in  pari  materia^ 
and  must  be  I'cad  together  as  parts  of  the  same  general  law, 
and  the  law  is  that  the  entire  capital  stock  of  monicd  and 
manufacturing  corporations  organized  under  the  general  laws 
for  that  purpose  must  be  paid  in  money,  and  a  certificate 
thereof  filed  by  the  trustees,  as  required  by  the  law  of  1848, 
and  stockholders  remain  individually  liable  for  the  debts  of 
the  company  until  these  conditions  of  the  statute  are  com- 
plied with,  subject  only  to  the  exception  engrafted  upon  the 
prior  general  law  by  the  act  of  1853,  to  the  eficct  tliat  the 
ti-ustees  of  such  companies  may  in  good  faith  purchase  prop- 
erty necessary  to  their  business,  and  issue  stock  to  the  amount 
of  the  value  thereof  in  payment  therefor,  and  the  holders  of 
stock  thus  issued  are  exempt  from  liability  for  the  debts  of 
the  corporation  under  section  10  of  the  prior  law.  The  stock 
issued  in  payment  for  property  may  be  a  part  or  the  whole 
of  the  capital  stock  contemplated  by  the  articles  of  associa- 
tion, or  of  new  stock  created  for  that  purpose,  {Schenck  v. 
Andrews,  46  N.  Y.,  589.) 
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The  Btatute,  however,  only  exempts  stoekholders  from  lia- 
bility  under  section  10  of  the  original  statute  in  respect  of 
stock  issued  in  good  faith,  pursuant  to  the  privilege  conferred 
by  the  supplementary  act  of  1853  ;  that  is,  to  the  amount 
of  the  value  of  property  in  payment  for  which  it  is  issued. 
A  deUberate  and  advised  over  valuation  of  property  thus 
purchased  and  paid  for  is  a  fraud  upon  the  law,  and  a  viola- 
tion of  the  condition  upon  which  the  exemption  of  stock- 
holders from  liability  under  the  provisions  of  the  original 
statute  is  made  to  depend.  It  is  in  direct  violation  of  the 
policy  as  well  as  of  the  terms  of  the  law  which  demands 
payment,  either  in  money  or  property  at  its  value,  of  all  the 
capital  stock  of  the  company,  as  a  condition  of  immunity  to 
the  stockholders  from  liability  for  debts  of  the  corporation* 
The  payment  of  an  amoimt  for  property  in  excess  of  its  value 
deprives  creditors  and  the  public  of  the  security  contem- 
plated by  the  stiituto,  and  thus  a  fraud  is  perpetrated  as  well 
upon  the  law  as  upon  creditors*  The  fraud  is  consummated 
by  the  issue  of  stock  as  full  paid  stock,  under  the  act  of  1858, 
which  has  not  been  fully  paid  for  m  value  by  the  property 
for  which  it  is  issued,  and  it  does  not  depend  upon  any  fraud- 
ulent intent  other  than  that  which  is  evidenced  by  the  act  of 
knowingly  issuing  stock  for  property  to  an  amount  in  excess 
of  its  value.  All  that  is  necessary  to  establish  the  legal  fraud 
and  take  the  stock  issued  out  of  the  immunity  assiu*ed  to 
stock  honestly  issued  in  pursuance  of  the  act  of  1853  is  to 
prove  two  facta:  1st.  That  the  stock  issued  exceeded  in 
amount  the  value  of  the  property  in  exchange  for  which  it 
was  issued  ;  and,  2d.  That  the  trustees  deliberately,  and  with 
knowledge  of  the  real  value  of  the  property  over  valued  it, 
and  paid  in  stock  for  it  an  amount  which  they  knew  was  in 
excess  of  its  actual  value.  The  value  must  be  determmed  in 
any  action  in  which  the  question  arises  upon  such  evi- 
dence as  may  be  given,  havuig  respect  to  the  circumstances 
and  the  nature  of  the  property,  and  the  scienter  and  guilty 
action  of  the  trustees  may  be  proved  either  directly  or 
inferred  from  circumstances. 
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The  complaint  does  not  specifically  in  totidemverbia  charge 
guilty  knowledge  of  the  value  of  the  property,  and  a  fraudu« 
lent  mtent  upon  the  trustees  in  the  purchase  from  Horton  ; 
but  it  does  aver  facts,  which,  if  proved,  would  authorize  the 
inference  of  every  fact  necessary  to  sustain  the  action.  The 
purchase  of  property,  the  value  of  which  did  not  exceed 
$20,000,  from  Horton,  oue  of  the  trustees,  and  the  issue  of 
the  entire  capital  stock  of  the  company  to  the  amount  of 
$300,000  therefor,  is  alleged,  with  an  averment  that  $200,000 
of  the  stock  thus  issued  was  divided  between  Horton  and  the 
other  trustees,  of  whom  the  defendant  was  one,  and  that  the 
defendant^  well  knowmg  the  facts,  received  upon  such  division 
more  than  $5,000  of  the  stock  at  its  par  value,  and  still  holds 
and  owns  the  same.  The  seller  of  the  property  may  well  be 
presumed  to  know  its  value,  and  knowledge  by  the  defendant 
of  all  the  facts  stated,  including  the  alleged  value  of  the  prop- 
erty, is  averred.  It  is  a  very  significant  fact,  as  alleged,  giv- 
ing character  to  the  transaction,  that  the  seller  of  the  prop- 
erty was  willing  to  and  did  divide  with  his  co-trustees,  the 
bargamera,  two-thh-ds  of  the  nominal  consideration  he 
received  for  it.  This  is  entirely  uiconsistent  with  the  idea 
that  the  sale  was  a  bona^de  sale  for  the  supposed  actual  value 
of  the  property,  and  without  explanation  would  be  conclu* 
sive  evidence  that  the  purchase  by  the  trustees  was  not,  in 
the  exercise  of  an  honest  judgment  and  the  discretion  vested 
in  them,  at  the  real  or  supposed  value  of  the  thing  purchased ; 
but  that  under  color  of  a  compliance  with  the  provisions  ot* 
the  act  of  1853,  the  purchase  of  the  property  and  the  issue 
of  the  stock  was  a  palpible  evasion  of,  and  fraud  upon,  the 
law.  The  complaint  does,  in  its  substantive  facts,  make  a 
case  entitling  the  plaintiff  to  recover,  by  showing  that  the 
stock  held  and  owned  by  the  defendant  was  not  issued  for 
property  purchased  in  good  faith  for  the  business  of  the  com- 
pany, and  for  the  amount  of  its  value,  but  was  issued  in 
fraud  of  the  law,  and  of  those  who  should  afterwards  deal 
with  and  become  creditors  of  the  corporation.  The 
evidence  of  the  value  of  the  property  was,  therefore,  cooh 
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peteut,  and  the  objection  to  its  admission  was  properly  over- 
ruled. 

The  facts  found  by  the  judge  were  warranted  by  the  evi- 
dence, and  sustain  the  judgment  founded  thereon.  The 
jury,  to  whom  the  question  of  value  was  submitted,  found 
the  value  of  the  property  to  be  $64,000,  and*  this  was  a 
liberal  estimate  upon  all  the  evidence.  The  other  questions 
of  fact,  and  the  whole  case  upon  the  law,  were  submitted  to 
the  judge  as  upon  a  trial  by  the  court,  and  it  is  found  as  a 
fact  that  the  value  of  the  property  wjis  so  disproportionate 
to  the  nominal  value  of  the  stock  issued  as  to  take  the  case 
out  of  a  sound  discretion  exercised  by  the  trustees,  and  as  a 
conclusion  of  law  that  the  transaction  was  a  fraud  upon  the 
law,  and  not  to  be  upheld  as  a  mistake  or  innocent  misun- 
derstanding of  the  value  of  the  property,  and  that  the  capital 
stock  of  the  company  had  not  been  paid  in  as  contem- 
plated by  law* 

The  property  was  held  by  Horton,  imder  executory  con- 
tracts of  purchase,  upon  which  nothing  had  been  paid ;  the 
purchase-money  being  wholly  impaid.  The  contract-price 
for  the  funiace  property  was  $30,000,  and  the  contract  was 
made  but  about  a  year  before  the  sale  to  the  company.  The 
contract  for  the  woodland  had  been  entered  into  but  about 
five  months  before  the  sale  to  the  company,  and  was  for 
$10,000,  to  be  paid  for  as  the  wood  should  be  cut.  One- 
third  of  the  stock  issued  was  immediately  retransferred  to 
the  company,  to  be  sold  by  it  to  raise  a  *'  working  capital," 
and  enable  the  company  to  prosecute  its  business,  and  this 
stock  was  sold  at  prices  ranging  from  forty  to  sixty  cents  on 
the  dollar  of  its  par  value,  the  defendant  buying  his  at  the 
lowest  price  named.  In  this  sale  of  stock  by  the  corpora- 
tion to  the  defendant  we  have  the  estimate  of  both  buyer 
and  seller  —  that  is,  of  all  the  trustees  of  the  company  of 
the  value  of  the  property  acqiured  and  owned  by  the  com- 
pany, and  represented  by  the  nominal  capital  of  $300,000. 
By  that  sale  and  purchase  they  fix  the  value  of  the  property 
at  only  $120,000,  which  is  nearly  double  the  value  proved 
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upon  the  trial  and  found  by  the  jury.  The  defendwit  cannot 
complain  if  the  property  is  valued  at  his  own  price. 

The  surrender  and  re-transfer  of  $100,000  of  the  stock  to 
the  company,  without  consideration,  is  some  evidence  that 
the  $300,000  was  not  regarded  as  the  value  of  the  property, 
but  that  it  was  so  treated  with  a  view  to  absorb  the  entire 
capital  stock,  and  the  sale  of  the  stock  received  by  the  com- 
pany at  the  prices  stated  was  very  persuasive  evidence  of  the 
opinion  entertained  by  the  trustees  of  the  value  of  the  prop- 
erty as  represented  by  the  stock.  The  learned  judge,  before 
whom  the  case  was  tried,  was  clearly  right  in  his  views  of 
the  transaction. 

The  action  against  the  defendant  and  others,  the  trustees 
of  the  company,  for  not  making  the  report  required  by  sec- 
tion 12  of  the  general  act  (supra),  although  brought  to 
recover  the  same  debts,  is  not  a  bar  to  this  action.  The  two 
actions  are  not  for  the  same  cause  ;  they  cannot  be  sustained 
upon  the  same  evidence ;  they  are  to  enforce  difierent  liabili- 
ties, and  the  judgment  in  each  is  difierent. 

The  judgment  must  be  affirmed. 

All  concur,  except  Chubch,  Ch.  J.,  not  voting. 

Judgment  affirmed. 


Peteb   p.    Winteemute,    Bespondent,   v.  Jay   Cooke, 

Impleaded,  etc.,  Appellant. 

The  complaint  in  this  action  alleged,  in  substance,  the  making  of  a  contract 
between  phdntiff  and  defendant  S.  of  the  one  part  and  defendant  C.  of  the 
other,  by  the  terms  of  which  C  agreed  to  pay  to  plaintiff  and  S.  npon  the 
I)erformance  of  certain  covenants  $50,000  in  cash  and  $50,000  in  bonds  of 
the  N.  P.  R.  Co.;  that  plaintiff  and  8.  had  performed  on  their  pari  and  0. 
had  paid  the  $50,000  cash,  but  claimed  that  he  was  not  liable  to  pay  over  the 
bonds  because  of  non-performance,  and  had  not  done  so,  although  the  bonds 
had  been  demanded  of  him.  Plaintiff  asked  an  accounting  and  settlement 
between  himself  and  S.  and  an  adjustment  of  their  rights  between  each 
other,  and  that  C.  be  adjudged  to  pay  the  $50,000  in  money  or  in  the  specified 
bonds  to  a  receiver,  and  that  he  be  restrained  from  paying  to  8.   No  claim 
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for  dmnagiM,  becaoae  of  non-delivery  of  the  bonds,  was  set  up,  nor  was 
there  any  allegation  as  to  the  value  of  the  bonds.  An  hijunction  order  was 
obtained  restraining  C.  fi'om  making  payment  to  S.  or  any  other  pei-son. 
The  court  found  that  plaintiff  and  S.  had  performed,  but  that  immedi- 
ately after  performance  they  each  notified  C.  not  to  deliver  the  bonds  to 
the  other,  each  daiming  and  demanding  the  whole;  for  that  reason, 
among  others,  C.  refused  to  pay  or  deliver  to  either.  The  court  settled 
the  rights  of  plaintiff  and  S.  and  directed  a  money  judgment  in  th^ 
ikvor  against  C.  for  the  faee  of  the  bonds,  with  inteorest.  iSfirid,  error; 
that  a  delivery  of  the  bonds  to  a  receiver  would  have  met  the  require- 
ments of  the  CMnphunt ;  that  a  demand  and  refusal  under  the  circum- 
stances were  not  sufficient  to  charge  C.  with  a  liability  to  pay  in  money 
instead  of  bonds ;  that  even  if  the  action  had  been  properly  framed  for 
the  purpose,  and  such  a  demand  proved  as  would  have  put  C.  in 
de&ult,  all  that  oould  be  recovered  would  be  the  market-value  of  the 
bonds  at  the  time  of  refhsaL  To  justify  a  recovery  for  the  nominal 
value  of  the  bonds  the  action  should  have  been  brought  for  damages^ 
Wintermute  v^  Cooke  (7  Hun»  476)»  reversed. 

(Argued  February  21, 1878 ;  decided  March  19, 1878,} 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term.     (Reported  below,  7  Hun,  476.) 

The  complaint  in  this  action  alleged,  in  substance,  tibat 
plaintiff  and  defendant  Stinson,  as  parties  of  the  fii-st  pait, 
entered  into  a  contract  with  defendant  Cooke,  in  and  by 
which,  upon  the  performance  of  certain  covenants  therein 
contiiined,  on  the  part  of  the  parties  of  the  first  part,  said 
Cooko  agreed  to  pay  the  sum  of  $100,000 — $50,000  in  cash 
and  $50,000  in  bonds  of  the  Northern  Pacific  Railroad 

ft 

Company ;  that  said  Cooke  paid  the  $50,000  in  cash ;  that 
the  parties  of  the  first  part  had  performed  on  their  part,  but 
said  Cooke  had  not  paid  the  $50,000  in  bonds,  but  had 
neglected  and  refused  so  to  do,  although  the  same  had  been 
duly  demanded ;  that  defendant  Stinson  had  received  moi-e 
than  the  proportion  he  was  entitled  to  of  the  cash  payment, 
and  claimed  that  he  was  entitled  to  all  of  tiie  balance  to  be 
paid  upon  the  contract ;  that  said  Cooke  claimed  that  he 
was  not  liable  to  pay  over  the  bonds  for  the  alleged  reason 
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that  the  parties  did  not  perform ;  that  said  Stiuson  was  a 
non-resident  and  had  lio  property  within  the  State.  Plain- 
tiff asked  for  an  accounting  and  settlement  between  himself 
aod  Stinson,  and  for  an  equitable  adjustment  of  their  respec- 
tive rights  ;  for  an  injunction  restraining  Stinson  from  receiv- 
ing, assigning,  or  in  any  way  interfering  with  the  fund  or 
bonds  to  be  paid  or  transferred  under  the  contract,  and 
Testraining  Cooke  from  paying  the  fund  or  transferring  the 
bonds  to  Stinson  or  any  other  person,  or  from  settling  or 
compromising  with  him ;  that  Cooke  be  adjudged  to  pay 
said  sum  of  $50,000,  or  to  transfer  bonds  according  to  the 
contract ;  and  that  a  receiver  be  appointed  to  whom  Cooke 
should  be  required  to  pay  the  money  or  transfer  the  bonds. 
A  temporary  injunction  was  issued  substantially  as  required 
by  the  complaint. 

The  court  found  the  making  of  the  contract  and  perform- 
ance on  the  part  of  the  parties  of  the  first  part.  It  settled 
the  rights  of  the  parties  as  between  each  other,  and  gave 
jndgment  in  their  favor  against  defendant  Cooke  for  the 
^50,000  and  interest. 

2%(w.  H.  Hubbard^  for  appellant.  The  court  erred  in  sus- 
taining the  ruling  which  allowed  appellant  to  give  testimony 
that  the  contract  in  suit  was  procured  from  him,  and  that  he 
was  induced  to  enter  into  it  by  fraud  of  plaintiff  and  defendant 
Stinson  and  others.  (^Hastings  v.  Palmer,  20  Wend.,  225; 
HurUington  v.  Oonkey,  33  Barb.,  218;  Hdbbell  v.  Alden,  4 
Lans.,  214,  227;  Frr/  v.  Bennett,  28  N.  Y.,  324,  329,  330; 
Elwelt  V.  Chamberlain,  31  id.,  611.)  The  court  erred  in  hold- 
ing that  judgment  was  properly  rendered  against  Cooke  for 
money.  (Sedgw.  on  Meas.  Dam.  [6th  ed.],  chap.  19,  p.  609; 
IngalU  v.  Lord,  1  Cow.,  240;  Decker  y,  Matthews,  12  N.  Y., 
313;  PoUerY.Mer.  B'k,  28  id.,  641,  655.)  Plaintiff  and 
Stinson  had  no  interest  in  the  charter  that  they  could  sell. 
{Penob.  Boom  Co.  v.  Lamson,  16  Me.,  224,  229;  Hughes  v. 
Parker,  19  N.  H.,  181;  Green's  Brice's  Ultra  Vires,  104, 
note  108;   Wood  v.  Bed/.  JR.  B.  Co.,  8  Phila.,  94;  A.  &  A. 


110  WlNTERMDTB  V.   COOKB.  [Majch, 

Opinion  of  the  Ck>iirt»  per  IUpallo,  J. 

on  Corp.,  §  191j  Mid.  It.  R.  Co.  v.  B.  and  C.  R.  R.  Co., 
115  Mass.,  347.)  The  incorporators*  of  a  coi*poration  have 
less  power  before  the  charter  is  accepted  or  the  company  fully 
organized  than  the  officers  and  members  afterwards  acquire. 
{Law  V.  C  and  P.  R.  R.  R.  Co.,  45  N.  H.,  370,  379;  IlaU 
V.  Vt.  and  Mass.  R.  R.  Co.,  28  Vt,  401,  406;  Rock,  etc., 
R.  R.  Co.  V.  Saffe,  65  III,  328.)  The  contract  was 
void  as  against  public  policy.  {Marshall  v.  £.  and  O.  R, 
R.  Co.,  16  How.  [U.  S.],  314,  334;  Green's  Brice's  Ultra 
Vires,  504,  note  ;   Trist  v.  Child,  21  Wall.,  441,  448.) 

J.  McGuire,  for  respondents.  The  appellant  having 
secured  to  himself  the  benefit  of  the  contract  is  estopped 
from  setting  up  its  invalidity.  {Costar  v.  Brush,  25  Wend., 
628;  8  id.,  483;  Whitney  v.  Lewis,  21  id.,  131;  Hathatoay 
V.  Payne,  34  N.  Y.,  108;  18  id.,  394;  3  Hill,  216;  H.  &  D. 
by  Lalor,  433;  8  Rirb.,  101;  1  Seld.,  395.)  In  the  absence 
of  fraud  or  imposition  it  is  no  defense  to  an  action  for  the 
purchase-price  of  a  thing  sold  that  the  purchaser  does  not 
realize  all  he  expected.  {Holcomb  v.  Stiinpson,  8  Vt.,  141; 
Un.  B^h  V.  Geary,  3  Pet.,  98.)  The  contract  was  not  void 
as  against  public  policy.  {Simpson  v.  Ld,  Howden,  1  Kern., 
583;  37  Eng.  C.  L.,  237;  10  Kern.,  583;  Freemanv.  Stone, 
43  Barb.,  169;  Costar  v.  Bi^h,  25  Wend.,  628.) 

Rapallo,  J.  We  are  of  opinion  that  the  judgment  in 
this  case  for  the  amount  of  the  face  of  the  bonds  in  money 
cannot  be  sustained.  By  the  terms  of  the  contract  the 
defendant  was  to  pay  to  the  plaintiff  and  James  Stinson 
$50,000  in  cash,  and  $50,000  in  bonds  of  the  Northern 
Pacific  Railroad  Company.  The  cash  payment  was  made, 
and  all  that  remained  due  on  the  contract,  assuming  that 
Stinson  and  Wintermute  had  performed  their  part  of  it, 
was  the  $50,000  of  bonds.  This  action  was  brought  by 
Wintermute  alone,  Stinson  being  made  a  party  defend- 
ant It  was  not  brought  for  the  recovery  of  damages  for 
the  non-delivery  of  the  bonds,  but  was  an  equitable  action 
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brought  by  Wintermute  for  the  purpose  of  obtaining  an 
accounting  and  settlement  between  himself  and  Stiuson,  and 
an  adjustment  of  then*  rights  as  between  each  other,  in  respect 
to  the  money  which  had  been  received  of  the  defendant,  and 
the  bonds  still  to  be  received  under  the  contract.  The  relief 
demanded  against  the  defendant  was  that  he  pay  $50,000  in 
money,  or  transfer  bonds,  according  to  the  terms  of  the  con- 
•  tract,  to  a  receiver  to  be  appointed,  and  that  ho  be  restrained 
and  enjoined  from  paying  the  fund  or  transferring  the  bonds 
or  any  part  thereof  to  Stinson,  or  settling  with  him.  The 
complaint  does  not  set  up  any  claim  for  damages  by  reason 
of  the  bonds  not  having  been  delivered,  nor  does  it  contain 
any  allegation  as  to  the  value  of  the  bonds.  A  delivery  of 
the  bonds  to  a  receiver  would  have  satisfied  the  demand  set 
up  in  the  complaint. 

An  order  of  injunction  also  appears  to  have  been  granted 
restraining  the  defendant  Cooke  from  paying  the  fund  or 
transferring  the  bonds  to  Stinson  or  any  other  person. 

The  judge,  before  whom  the  action  was  tried,  finds  that 
the  plaintiff  and  the  defendant  Stinson  performed  their  part 
of  the  contract,  but  that  immediately  after  such  performance 
they  each  gave  notice  to  the  defendant  Cooke  not  to  pay 
the  final  installment  of  $50,000  in  bonds  to  the  other,  and 
each  claimed  and  demanded  the  whole  thereof  from  said  Cooke 
as  his  own ;  and  said  Cooke  refused  to  pay  the  same  or  deliver 
said  bonds  to  either  of  them,  upon  the  ground,  among  others, 
that  the  plaintiff  and  the  defendant  Stinson  each  claimed  the 
whole,  and  each  had  forbidden  the  payment  to  the  other. 

The  result  of  the  reference  between  the  plaintiff  and  Stin- 
son was  to  establish  that  each  was  entitled  to  about  one-half 
of  the  bonds. 

The  court,  instead  of  adjudgmg  that  the  defendant  Cooke 
deliver  the  bonds  to  the  plaintiff  and  Stinson,  or  to  a  receiver 
as  prayed  in  the  complaint,  rendered  a  judgment  in  their 
Civor  against  the  defendant  Cooke  for  upwards  of  $60,000 
in  money,  being  the  fiace  of  the  bonds  with  interest. 

We  think  the  fiEu^ts  found  show  this  conclusion  to  be 
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oleaiiy  erroneous.  It  is  true  that  a  demand  of  the  bonds  is 
alleged  in  the  complaint  and  admitted  in  the  answer,  but 
the  proofs  and  findings  show  that  the  demand  was  made  in 
such  a  manner  that  it  was  impossible  to  comply  with  it. 
Each  of  the  paities  demanded  that  all  the  bonds  should  be 
delivered  to  him,  and  forbade  that  any  of  them  should  be 
delivered  to  the  other.  The  learned  judge  remarks,  in  his 
opinion,  that  Cooke  having  been  forbidden  by  plaintiff  and  Stin- 
Bon  severally  to  pay  the  other  could  not  safely  pay  to  either, 
and  was  therefore  justified  in  awaiting  an  action,  and  on  that 
ground  he  refuses  to  charge  him  with  costs.  The  same 
reasoning  should  hav0  led  to  the  conclusion  that  a  demand 
and  refusal,  under  such  circumstances,  were  not  sufficient  to 
charge  the  defendant  Cooke  with  a  liability  to  pay  in  money 
instead  of  bonds. 

No  proof  was  given  as  to  the  value  of  the  bonds,  nor  was 
any  such  question  presented  by  the  pleadings.  If  the  action 
had  been  properly  framed  for  the  pui-pose,  and  such  a 
^demand  proved  as  to  put  the  defendant  Cooke  in  default, 
all  tliat  could  have  been  recovered  of  him  would  have  been 
the  damages  sustained  by  his  failure  to  deliver  the  bonds 
and  those  would  have  been  only  the  market-value  of  the 
bonds  at  the  time  of  the  refusal.  It  is  claimed  by  the 
respondent  that  in  the  absence  of  proof  of  value  the  defend- 
ant would  be  charsjcable  with  their  nominal  value.  But  how- 
ever  this  may  l^e,  to  justify  such  a  recovery,  the  action  should 
have  been  brought  for  damages,  and  a  case  should  have  been 
made  out  showinor  that  the  defendant  was  liable  for  the  value 
of  the  bonds  and  could  not  discharge  himself  by  transferring 
the  bonds.  As  the  case  stood  upon  the  pleadings  and  the 
facts,  there  was  nothing  to  show  that  the  value  of  the  bonds 
was  a  material  question,  or  to  call  upon  the  defendant  to 
give  evidence  concerning  it. 

The  judgment  should  be  reversed  and  a  new  tiial  ordered, 
with  costs  to  abide  the  event. 

All  concur,  except  Milleb  J.,  not  voting.  ^ 

Judgment  reversed. 
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Eliff  Febris,  Bespondent,  v.  John  Van  Vechten,  as 

Surviving  Executor,  etc.,  et  al.,  Appellants.  iss  m 


It  seems  that  tmst  fdnds,  which  have  been  misappropriated  by  the  trustee^   ' 
may  be  followed  into  lands  to  the-  purchase  of  which  they  have  been    ' 
appUedy  and  the  eesttii  qtte  trast  may  elect  either  to  hold  the  unfaithful 
trustee  personally  responsible,  to  claim  the  lands,  the  fruits  of  the  vaa-^ 
appropriation,  or  to  cause  the  lands  to  be  sold  for  his  indemnity,  and  bold 
the  trustee  for  any  deficiency. 

To  follow  the  money  into  lands,  however,  and  to  impress  them  with  the 
trust,  at  least  as  against  innocent  third  persons,  the  money  must  be  di»- 
tincUy  traced  and  clearly  proved  to  have  been  invested  in  the  lancb.  It 
does  not  sufiice  to  show  possession  of  the  trust  fdnds  by  the  trustee,  and 
the  purchase  by  him  off  and  payment  for  lands.  No  pi*e8umption  aiises 
from  the  payment  alone  that  it  was  made  with  the  ti'ust  funds^ 

¥rhere  trust  money  has  been  mingled  with  other  moneys  of  the  trustee  so  as 
to  be  indistinguishable,  and  the  trustee  has  made  investments  generally 
with  the  moneys  in  his  possession,  the  cestui  que  trust  cannot  claim  a 
specific  lien  upon  the  property  or  funds  constituting  the  investments. 

The  will  of  E.  emx>owered  her  executors  to  sell  sufficient  of  her  real  estate 
to  pay  her  debts.  Her  real  estate,  subject  to  the  power,  she  dov'ised  to 
her  executors,  during  two  lives,  upon  certain  trusts.  In  an  action  Intnigfat 
by  a  creditor  the  complaint  alleged,  in  substance,  that  moneys  realized 
from  real  estate  sold  under  the  power  of  sale,  and  held  by  the  surviving 
executor  in  trust  for  plaintiff,  had  been  misapplied  by  him ;  that  upon  the 
final  accounting  of  said  executor  it  appeai<ed,  by  his  accounts  filed  with 
the  surrogate,  that  large  sales  were  made  of  real  estate,  and  that  large 
amounts  of  moneys  arising  therefrom  were  used  and  applied  in  kee^nng 
in  repair  the  testator's  homstead  farm,  and  in  paying  intei*est  and  taxes 
thereon ;  that  the  executor  credited  himself  with  said  payments,  but  the 
'  same  were  disallowed  by  the  surrogate,  who  decreed  that  said  executor 
pay  plaintiff's  claim ;  that  execution  was  issued  thereon  and  returned 
unsatisfied,  and  that  the  executor  was  insolvent.  The  complaint  asked  that 
the  amount  of  plaintiff 's  claim  be  deci^eed  to  be  a  charge  and  lien  upon  the 
fiinn,  and  for  a  sale  thereof.  Upon  the  trial  the  only  proof  as  to  the  mich 
application  of  the  moneys  realized  from  sales,  and  held  for  creditors, 
was  the  proceedings  before,  and  the  decree  of  the  surrogate.  Hddf  that 
the  evidence  failed  to  show  the  application  of  such  moneys  to  relieve  the 
lands  held  in  trust,  and  did  not  justify  the  granting  of  the  relief  asked ; 
that  if  the  proceedings  before  the  surrogate  were  competent  for  any  pur- 
pose, as  against  those  interested  in  the  trust  estate,  they  were  only  so  in 
respect  to  matters  then  in  issue,  and  which  were  determined  by  the  sur- 
rogate; and  that  in  no  aspect  of  the  case  was  the  surrogate  called  upon 
to  trace  and  identify  the  moneys  received  by  the  executor  for  the  lands 
sold. 
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As  to  whether,  by  treating'  the  complaint  as  a  creditor's  bill,  upon  proof 
that  the  executor  had  made  the  payments  alleged  under  circumstances 
which  would  give  him  a  lien  as  a  trustee  upon  the  trust  estate,  the  liea 
could  be  inforoed  for  the  benefit  of  plaintifl^  qtUBn. 

(Argued  February  22, 1878 ;  decided  March  26, 1878.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  decision 
of  the  court  on  trial  without  a  juiy.  (Eeported  below,  9 
Hun,  12.) 

The  complaint  in  this  action  alleged  in  substance  that 
plaintiff,  during  the  life-time  of  Eliza  Elmendorf,  com- 
menced an  action  against  her  which  was  pending  at  her 
death.  That  she  died  in  1858,  leaving  a  will  by  which 
defendant  Van  Vechten  and  one  Brodhead  were  appointed 
executors ;  that  by  the  will  a  power  of  sale  was  given  to 
the  executors  to  sell  suflBlcient  of  her  real  estate  to  pay  her 
debts,  reserving,  if  possible,  the  homestead  farm ;  all  of  her 
real  estate  was  devised  to  said  executors  in  trust  to  i-eceive 
the  rents  and  profits  and  apply  them  for  purposes  specified, 
during  the  lives  of  two  persons  named,  and  upon  their 
death  the  same  to  go  to  the  grandchildren  of  the  testator ; 
tiiat  plaintiff's  action  was  continued  after  the  testator's 
death  against  said  executors,  and  plaintiff  recovered  a  judg- 
ment for  $1,931.94  ;  that  sales  of  real  estate  were  made  by 
the  executors  under  the  power  contained  in  the  will  more 
than  sufficient  to  pay  all  of  the  testator's  debts ;  that  upon 
the  final  accounting  of  defendant  Van  Vechten,  as  executor, 
he  filed  an  account  by  which  it  appeared  that  large  sales  of 
real  estate  were  made  by  the  executors  and  large  sums 
realized  therefrom,  which  were  used  and  applied  in  keeping 
in  repair  the  homestead  farm  mentioned  in  the  will,  and  far 
principal  and  interest  on  a  mortgage,  and  for  taxes  on  said  farm, 
amounting  in  all  to  $6,548.93,  which  said  sum  Van  Vechten 
credited  himself  with ;  that  the  surrogate  disallowed  these 
ci'edits  as  against  creditors  and  adjudged  and  decreed  that 
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there  remaiued  in  the  hands  of  the  executors  the  sum  of 
$5,523.02  properly  applicable,  among  other  things,  to  the 
payment  of  plaintiff's  judgment,  and  directing  payment  of 
the  same.  That  execution  was  issued  upon  said  judgment 
and  returned  unsatisfied,  and  that  said  Van  Vechten  wiis 
insolvent ;  that  pending  the  proceedings  before  the  surro- 
gate said  Brodhead  died,  and  the  proceedings  thei-eafter  were 
continued  in  the  name  of  Van  Vechten  ;  the  other  defend- 
ants were  the  cestuis  que  trust  and  the  remaindermen. 

Plaintiff  asked  that  the  amount  of  her  judgment,  with 
costs,  etc.,  be  adjudged  to  be  a  lien  and  charge  upon  the 
homestead  farm,  and  for  judgment  charging  the  same  thei*eoa 
and  directing  sale  thereof. 

Upon  the  trial  the  record  of  the  proceedings  before  and 
of  the  judgment  of  the  surrogate  were  offei-ed  in  evidence 
on  behalf  of  plaintiff,  it  waa  objected  to  by  defendant's 
counsel  as  incompetent  and  immaterial.  The  objection  was 
overruled  and  said  counsel  duly  excepted.  The  couit  found 
the  facts  substantially  as  alleged  in  the  complaint.  Also 
that  of  the  $5,123.07  received  by  the  executors,  they  had 
expended  for  repaii-s,  taxes  and  interest  on  the  homestead 
farm  the  sum  of  $1,784.47,  and  within  ten  years  they  had 
expended  $3,258.23. 

As  conclusion  of  law  the  court  found  as  follows  : 

**  That  the  application  of  the  proceeds  of  the  real  estate 
sold  by  the  executors  to  the  payment  of  taxes  and  repairs 
upon  said  homestead  farm,  and  of  the  principal  and  interest 
upon  the  said  mortgage,  was  in  violation  of  the  rights  of  the 
plaintiff  as  a  creditor ;  and  that  said  proceeds  were  the  pri- 
mary fund  out  of  which  the  executors  should  have  paid  the 
plaintiff ;  that  her  lien  thereon  is  superior  to  any  right  of  the 
defendants  Elmendorf  or  either  of  them  to  retain  the  same  ; 
that  to  the  extent  necessary  to  pay  the  debt  due  the  plain- 
tiff, together  with  the  costs  awarded  to  his  counsel  by  the 
surrogate's  court  and  the  General  Term  of  this  court,  the 
plaintiff  has  the  right  to  resort  to  the  said  homestead  fann, 
and  have  the  same,  or  so  much  thereof  as  may  be  necessary 
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Bold,  aud  out  of  the  proceeds  of  such  sale  to  be  paid,  with 
the  cobtfl  and  expeuses  of  said  sale." 

Judgraeut  was  accordingly  dii^ected  and  entered  declaring 
the  items  specified  to  be  a  lien  and  charge  upon  the  said 
farm  and  directing  sale  thereof,  or  so  much  as  should  be 
necessary,  as  in  case  of  foreclosui'e.  Further  facts  api)ear 
in  the  opiuiou. 

Charles  A.  Fowler j  for  appellants.  The  power  of  sale 
in  the  will  does  not  work  an  equitable  conversion  of  the  real 
estate.  {Allm  v.  De  WiU,  8  N.  Y.,  284;  Stagg  v.  Jack- 
am,  1  id.,  212;  Phelpa  Ejgv  v.  Pond,  23  id.,  69,  76.)  The 
excess  of  the  proceeds  of  the  lands  sold  over  the  debts  of 
the  testatrix  was  not  assets  in  the  hands  of  the  executors, 
but  retained  the  character  and  attributes  of  land  and  would 
go  to  the  heir  or  devisee.  {Bogert  v.  Hej*tell,  4  Hill,  501, 
602,  609;  Allenv.  DeWitt,  »  N.  Y.,  279;  Seldenx.  Ver- 
milyea,  id.,  626;  Ciiyei*  v.  Jonea^  18  Barb.,  467;  Wan^en 
v.  Paff,  4  Bradf.,  2G0.)  Plaintiff's  right  of  action  was 
barred  by  the  six  yeara  statute  of  limitation  as  against  the 
heir.  {Sanfoi^d  v.  JSanfoj'd,  62  N.  Y.,  663;  Martin  v. 
Gage,  5  Sold.,  398;  Barat  v.  Core?/,  16  N.  Y.,  606;  Fergur 
aon  V.  Borat,  1  Bradf.,  10,  18.)  If  it  was  not  ban'ed  by  the 
six  years  statute  it  was  by  the  ten  years.  ( Van  Vechten  v. 
Keatar,  63  N.  Y.,  66;  Hubbell  v.  Medbuiy,  63  id.,  98; 
Warren  v.  Paff,  4  Bradf.,  260;  Bucklin  v.  Bucklin,  1  Abb. 
Ct.  App.  Dec.,  242,  245.)  Plaintiff,  to  establish  her  title 
to  the  mterposition  of  the  court,  must  establish  a  lien  or 
qtiaat  lien  upon  the  property.  (ChauL  Co.  B'h  v.  While,  2 
Seld.,  236,  262;  Kefnly.  KeiU,  62  N.  Y.,  566;  /S/laiye  v. 
Fretman,  45  id.,  802;  63  id.,  52;  Fiilton  v.  WhUney,  66  id., 
667.)  An  executor,  in  the  absence  of  some  provision  in  the 
will  making  him  such,  is  never  a  trustee  for  creditors  as  to 
the  realty.  (Periy  on  Trusts  fist  ed.],  §659;  Tucker  y. 
Tucker,  1  Seld.,  408;  Cmkling  v.  Egerton,  21  Wend.,  436.) 
The  payments  complained  of  having  been  made  for  the  bene- 
fit of  the  estate  of  Sarah,  that  would  be  the  fund  liable 
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therefor,  hut  that  estate  is  iualieiiable.  (4  Kent,  75; 
Girard's  Titles,  53;  1  Story's  Eq.,  §  488;  Sheldon  \.  Ferris, 
45  Barb.,  124;  Stiltoell  ^.  Dougherty, 2  ^v^L,  311;  Cairns  \. 
Chabert,  3  Edw.  Ch.,  312;  House  v.  House,  10  Paige,  158;  Van 
Epps  V.  Van  Epps,  9  id.,  237;  Mosely  v.  Marshall,  22  N.  Y., 
200;  Noyes  v.  Blakeman,  2  Seld.,  567  ;  Cruger  v.  Jones,  18 
Barb.,  468.)  The  power  and  direction  in  the  will  to  convey 
to  the  defendants  Julia  and  Nellie  L.,  on  the  death  of  their 
mother,  did  not  constitute  a  trust,  but  a  power  in  trust 
merely.  {JBruner  v.  Meigs,  64  N.  Y.,  507-516;  Manice  t. 
Manice,  43  id.,  303;  Skinner  y.  Qninn,  43  id.,  99;  Belmont 
V.  O'Brien,  2  Kern.,  394-404;  Briggs  v.  Davis,  20  N.  Y., 
22.)  Neither  the  trustee  nor  cestui  que  trust  for  life  could 
incumber  or  destroy  that  estate.  {Bennett  v.  Garhck,  17 
Sup.  C.  E.,  342;  Bloomer  v.  Waldron,  3  Hill,  366;  Alb.  F. 
Ins.  Co.  V.  Bay,  4  N.  Y.,  9;  Dunning  v.  Ocean  NaJt.  Bk., 
61  id.,  497-502;  Loder  v.  Hatfield,  4  Hun,  36-42.) 

J.  Newton  Fiero,  for  respondent.  As  trustee  for  the 
creditors,  the  surviving  executor  was  bound  to  sell  and 
apply  the  property  of  his  testator  to  pay  the  debts  of  Eliza 
Elmendorf,  and  such  sale  and  application  can  be  inforced  in 
equity.  (1  Story's  Eq.,  §  532;  Sheperd  v.  McEvers,  4 
J.  Ch.,  136;  Cumberland  v.  Cbdringtan,  3  id.,  229,  261; 
Nelson  v.  Blight,  1  J.  Cas.,  205  ;  Weston  v.  Barker,  12 
J.  E.,  276;  Smith  v,  Wyckoff,  11  Paige,  49,  61;  Rogers  v. 
Rogers,  1  id.,  188;  7  Cranch,  71.)  The  land  being  the 
primary  fund  for  the  payment  of  the  debts,  the  rights  of 
defendant  Elmendorf  are  subject  to  plaintiff's  rights  as  a 
creditor.  {Van  Vechlenv.  Keator,  63  N.  Y.,  53.)  Plain- 
tiff's claim  was  not  barred  by  the  statute  of  limitations. 
{Decouche  v.  Savetier,  3  J.  Ch.,  190,  218;  Norton  v.  Thir- 
vai,  2  P.  Wms.,  145;  Kane  v.  Bloodgood,  5  J.  Ch.  90,  116, 
123,  124;  Coster  y.  Murray,  7  id.,  531;  Carroll  y.  Carroll, 
11  Barb.,  294,  296;  Purdy  v.  Sistare,  2  How.  Pr.,  126; 
1  T.  &  B.  on  Trusts,  718;  Oliver  v.  PiaU,  3  How.  [U.  S.], 
411;  Hill  on  Trustees,   263.)      The  executor  having  mis- 
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applied  the  money  realized  from  sale  of  the  trust  property, 
which  was  more  thau  enough  to  pay  plaintiff,  the  latter  may 
follow  the  money  so  misapplied  into  the  land  relieved  from 
interest  and  taxes  by  the  illegal  act.  {Moses  v.  Murgor 
trayd,  1  J.  Ch.,  119;  HiUdiinsm  v.  Eeed,  Hoff.  Ch.,  316; 
2  Story  Eq.,  532,  §  1258  [see  §^  1258  to  1265]  ;  Taylor  v. 
Plummer,  3  Maule  &  Selwyn,  574;  1  Story  on  Eq.,  440, 
^  423,  532;  Adair  v.  Shaw,  1  Sch.  &  Lef.,  261;  Wood  v. 
Tidlis,  18  Wall.,  332  ;  Kerr  v.  BlodgeU,  25  How.,  303 ; 
Leitch  V.  WUlis,  48  Rub.,  637;  McLeish  v.  First  MU.  BL, 
42  Miss.,  99;  Smith  v.  Bowen,  35  N.  Y.  R,  83;  Williams 
V.  Munroe,  61  N.  C,  164;  Shepei^d  v.  McEvei^s.  4  J.  Ch., 
137;  Barry  v.  Bruce,  8  How.,  399;  Tiffany  &  BuUard  on 
Trustees,  480;  Dodge  v.  Manning,  1  Comst,  298;  Oliver 
V.  Pta«,  3  How.  [U.  S.],  401.)  The  defendants  Nellie  and 
Julia  Elmeiidorf  occupy  no  other  or  different  position 
toward  this  fund,  and  have  no  other  or  higher  rights  in 
respect  to  the  premises  than  has  the  defendant  Sarah  E. 
Ehnendorf.     {Wood  v.  Wood,  26  Barb.,  356,) 

Allen,  J.  This  is,  I  think,  a  case  of  the  fii*st  impression, 
but  it  is  sought  to  be  brought  within  the  principle  of  equity 
by  which,  at  the  instance  of  a  cestui  que  trust,  trust  funds 
which  have  been  misappropriated  by  the  trustee  may  be  fol- 
lowed and  reclaimed,  so  long  as  they  can  be  traced  and  iden- 
tified, and  any  property  or  choses  in  action  into  which  they 
have  been  converted  impressed  with  the  same  trusts  as  those 
upon  which  the  original  fimds  were  held. 

The  claim  of  the  plaintiff  briefly  stated  is,  that  moneys 
realized  from  real  estate  sold  under  a  power  of  sale  for  the  pay- 
«ient  of  debts,  and  held  by  Van  Vechten,  the  surviving  exec- 
utor, in  trust  for  the  plaintiff,  a  creditor,  have  been  wrongfully 
and  in  violation  of  the  trust  applied  to  the  payment  of 
charges  and  incumbrances  upon  the  lands  of  the  testator 
described  in  the  complaint,  and  which  were  devised  to  the 
executors  in  trust,  to  receive  the  rents,  issues  and  profits 
thereof,  and  pay  the  same  to  the  wife  of  a  son  of  the  testa- 
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tor,  to  be  applied  by  her  to  the  support  of  the  tamily  of  such 
son,  and  upon  her  death  to  convey  the  same  to  the  children 
of  said  son.  Tho  relief  demanded  by  the  plaiutiif  is  in  sub- 
stance, although  not  so  stated,  ttiat  she  be  subrogated  to  th^ 
rights  of  the  creditors  and  lienors,  whose  hicumbraiices  have 
been  pro  tarUo  discharged  as  against  the  lands  to  the  amount 
paid  thereon  from  the  trust  funds.  The  funds  can  hardly  be 
said  to  have  been  invested  in  the  lands,  or  in  the  mortgages, 
or  other  charges  paid  by  the  executor.  There  was  no  pur- 
chase of  either,  but  the  incumbrances  were  partially  satisfied. 
The  lands  were  relieved  from  cert^ain  charges  by  the  diversion 
to  that  piuTpose  of  funds  held  in  trust  for  creditors,  as  alleged, 
and  it  is  sought  to  revive  the  liens  by  subrogating  the  plain- 
tiff to  the  rights  of  the  original  creditors.  Whether  a  cestui 
que  trust  can  be  subrogated  to  the  claims  of  creditors,  to  the 
payment  of  whose  debts  the  trust  fund  has  been  misapplied, 
need  not  be  determined.  (See  Winder  v.  Difenderffer,  2 
Bland  CJi.,  198.) 

Regarding  the  payments  by  Van  Yechten  as  investments 
in  the  lands,  in  relief  of  which  they  were  made,  the  primary 
question  is  whether  in  that  view  a  case  was  made  upon  the 
evidence  for  the  relief  demanded.  It  must  be  conceded 
that  trust  moneys  may  be  followed  into  lands  to  the  purchase 
of  which  they  have  been  applied,  and  the  cestui  qice  trust 
may  elect  whether  to  hold  the  unfaithful  trustee  personally 
responsible,  or  claim  the  lauds,  the  fruits  of  the  misappro- 
priation of  the  funds,  or  cause  the  lands  to  be  sold  for  his 
indemnity,  and  look  to  the  trustee  for  any  deficiency.  {Lane 
V.  Diffhton,  1  Ambler,  409,  per  Lord  Ellenborough  ; 
Taj/lor  V.  Plmner,  3  M.  &  S.,  662  ;  Thamtm  v.  StokiU,  19 
Jur.,  751;  Oliver  v.  Piatt,  3  How.  [U.  S.],  333,  per  Story, 
J.;  Story  Eq.  Jur.,  §^  1258  et  seq. ;  Shejyerd  v.  McEvers, 
4  J.  C.  R.,  136;  Dodge  v.  Manning,  1  Comst.,  298.) 

To  follow  money  into  lands,  and  impress  the  latter  with 
the  trust,  the  money  must  be  distinctly  traced  and  clearly 
proved  to  have  been  invested  in  the  lands.  While  money, 
as  such,  has  no  ear-mark  by  which,  when  once  mingled  in 
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mass,  it  can  be  traced,  it  is,  ncveitheless,  capable  under  some 
circumstances  of  being  followed  to,  and  identified  with,  the 
property  into  which  it  has  been  converted ;  but  the  conver- 
sion of  the  trust  money  specifically,  as  distinguished  from 
other  money  of  the  trustee  into  the  property  sought  to  be 
subjected  to  the  trust,  must  be  clearly  shown.  It  does  not 
suffice  to  show  the  possession  of  the  trust  funds  by  the 
trustee,  and  the  purchase  by  him  of  property  —  that  is, 
payment  for  property  generally  by  the  trustee  does  not 
authorize  the  presumption  that  the  purchase  was  made  with 
trust  funds.  The  product  of,  or  substitute  for,  the  original 
trust  fmid  follows  the  nature  of  the  fmid  as  long  as  it  can  be 
ascertained  to  be  such ;  and  if  a  trustee  pm*chase  lands  with 
trust  money,  a  court  of  equity  will  charge  them  with  a 
resulting  trust  for  the  person  beneficially  interested.  But  it 
must  be  clear  that  the  lands  have  been  paid  for  out  of  the 
trust  money.  This  is  illustrated  by  Perry  v.  Phelipa  (4 
Vesey,  108).  There  a  trustee  for  the  purchase  of  land  died 
without  personal  assets,  but  having  purchased  lands,  the 
estates  pmrchased  were  held  not  Uablc  to  the  trust,  the  cir- 
cumstances affording  no  presumption  that  they  were  pur- 
chased in  execution  of  the  trust. 

If  the  purchase  of  land  with  the  trust  moneys  could  not 
be  presumed  when  such  purchase  would  bo  in  execution  of 
the  trust,  a  fortiori  it  should  not  be  presumed  when  it  would 
be  a  violation  of  the  trust.  The  right  of  following  the  trust 
property,  in  the  new  form  which  has  been  given  to  it,  or  in 
the  property  substituted  for  it,  ceases  only  when  the  means 
of  ascertainment  fail,  **  which,  of  course,  is  the  case  when 
the  subject-matter  is  turned  into  money  and  mixed  and  con- 
tbuuded  in  a  general  mass  of  property  of  the  same  descrip- 
tion." (2  Story's  Eq.  Jur.,  §  1259,  and  n«te  4.)  When  the 
purchase-money,  paid  by  a  trustee  for  lands  purchased,  cor- 
responds very  nearly  with  that  of  the  trust  fund  to  be 
invested,  that,  with  other  circumstances,  as  the  comcidence  <^ 
the  time  of  the  receipt  and  disbui-sement,  may  suffice  to 
show  that  the  property  was  actually  purchased  with  trust 
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funds.  {Lowden  v.  Lowden^  2  Bro.  Ch.  C,  683;  Pnce  v, 
Slakemore,  6  Beav.,  507.)  The  money  paid  by  the  trustee 
for  lands  or  other  property,  or  for  choses  in  action  sought  to 
be  subjected  to  the  original  trust,  must  be  identified  as  trust 
moneys ;  and  this  is  clearly  recognized  in  all  the  cases,  and 
in  very  many  of  them  this  has  been  the  difficult  question  of 
fiujt  upon  which  they  have  hinged,  and  the  jjrinciple  to  be 
deduced  from  them  is,  that  when  the  trust  fund  has  consisted 
of  money,  and  been  mingled  with  other  moneys  of  the 
trustee  in  one  mass,  undivided  and  indistinguishable,  and  the 
trustee  has  made  investments  generally  from  moneys  in  his 
possession,  the  cestui  que  trust  cannot  claim  a  specific  lien 
upon  the  property  or  funds  constituting  the  investments. 
(Hill  on  Trustees,  m.  p.  522.)  This  is  consistent  with  the 
cases  cited  and  relied  upon  by  the  counsel  for  the  plaintifl; 
and  the  doctrine  is  recognized  and  applied  in  each  case,  and 
as  the  facts  were  proved  to  exist  in  them  respectively.  In 
Moses  V.  Murgatroyd  (1  J.  Ch.  E.,  119),  the  property  held 
in  ti-ust  was  readily  and  certainly  traced.  In  Eip  v.  Bank 
of  New  York  (10  J.  R.,  63),  the  money,  the  subject-mat- 
ter of  the  trust,  was  kept  separate  and  distinct,  and  deposited 
as  such.  The  court  say  the  only  check  to  the  operation  of 
the  rule  now  under  consideration  is  when  the  property  is 
convei'ted  into  cash,  and  has  been  absorbed  in  the  genei-al 
mass  of  the  estate  so  that  it  cannot  be  followed  or  distin- 
guished. It  is  the  difficulty  of  tracing  the  trust  money, 
which  has  no  car-mark,  that  prevents  the  application  of  the 
rule.  (See,  also,  Hutchinson  v.  Reed,  HofT.  Ch.  R.,  316, 
and  cases  by  Asst.  V.  Ch.,  2  Kent's  Com.,  623,  624;  Tre- 
oothick  v.  Austin,  4  Mason,  29.) 

There  can  be  no  presumption  as  against  the  defendants 
whose  property  is  sought  to  be  aflfected  by  the  tnist,  which 
attached  to  the  moneys  realized  by  Van  Vechten  from  the 
sale  of  lands  under  the  power.  So  far  as  appears  they  are 
innocent  of  all  wrong-doing,  and  have  not  colluded  or 
combined  with  the  executoi-s  to  violate  the  trust,  and  it  is 
not  found  that  they  assented  to  or  had  any  knowledge  of 

SicKELS.— Vol.  XXVIII.      16 


122  Ferris  v.  Van  Vbchtbn.  [March^ 

Opinion  of  the  Couii;,  per  Allbk,  J. 

any  misappropriation  of  the  fund,  and  if  made  trustees  in 
virtue  of  their  ownership  of  the  lands  they  are  made  so, 
not  by  reason  of  any  act  of  theirs,  but  as  the  legal  result 
of  the  fact  that  trust  moneys  have  been  misapplied  by  a 
trustee  of  the  fund  to  relieve  of  a  burden  their  lands,  held 
in  trust  for  another  purpose  by  the  same  trustee.  The  fact 
should  be  clearly,  at  least  satisfactorily  proved.  This 
principal  fact,  upon  which  the  right  of  the  plaintiff  to  any 
relief  in  this  action  depends,  is  only  alleged  argumentatively 
in  the  complaint  by  the  statement  that  it  appeared  in  the 
account  of  the  executors  filed  with  the  sun*ogate  ;  that  large ' 
sales  of  real  estate  of  the  testator  had  been  made  by  the 
executors,  on  account  of  which  they  had  realized  large  sums 
of  money,  and  that  it  also  appeared  that  large  amounts  of 
money  arising  therefrom  were  issued  and  applied  in  keeping 
the  homestead  farm  in  repair,  and  large  sums  were  paid  out 
for  interest  and  taxes  on  said  farm.  There  was  no  proof  that 
one  dollar  of  the  moneys  received  for  lands,  and  which  con- 
stituted the  trust  fmid,  was  paid  or  applied  to  any  of  the  pur- 
poses mentioned,  nor  is  the  fact  of  such  misappropriation  of 
the  trust  moneys  found,  nor  was  any  fact  proved  or  found 
from  which  such  diversion  and  misappropriation  of  specific 
trust  moneys  can  be  legitimately  inferred.  The  only  proof 
given  upon  this  branch  of  the  case  consisted  of  the  proceed- 
ings before,  and  the  decree  of,  the  surrogate  upon  the  settle- 
ment of  the  accounts  of  the  executor.  If  these  proceedings 
were  competent  evidence  for  any  purpose,  or  to  establish  any 
fact  as  against  the  defendants,  the  present  appellants,  they 
were  only  competent  in  respect  of  the  matters  then  m  issue, 
and  which  were  determined  by  the  surrogate.  The  questions 
before  that  tribunal  related  solely  to  the  accounts  of  the 
executors,  and  their  liability  to  the  creditors,  and  those  enti- 
tled under  the  will  of  the  testator.  The  executora  were 
charged  with  the  amount  of  the  inventory  of  the  personal 
estate  of  the  deceased,  together  with  the  amounts  received 
upon  the  sale  of  real  estate.  The  moneys  realized  from  the 
sale  of  lands  were  the  primary  fund  for  the  payment  of  debts, 
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and  creditors  had  the  first  claim  to  be  paid  from  those  mon- 
eys, and  the  first  liability  of  the  exccutora  iu  respect  of  such 
moneys  was  to  creditors.  Such  liability  was  discharged  by 
proof  of  payment  to  creditors,  whether  made  from  the  iden- 
tical moneys  received  by  the  executors,  or  from  other  moneys 
of  then-  own,  or  subject  to  their  control.  The  moneys  real- 
ized from  lands  sold  in  excess  of  the  debts  of  the  testator 
belonged  to  the  present  appellants,  as  devisees  of  the  land 
subject  to  the  power  of  sale,  and  the  liability  of  the  execu- 
tors to  them  was  discharged  by  like  proof  of  payment  to 
them  or  for  their  use,  from  any  moneys  of  the  executors, 
whether  received  for  lands  sold  under  the  power  or  from 
other  sources. 

Upon  proof  of  the  plaintiff's  debt,  she  was  of  course  enti- 
tled to  a  decree  for  its  payment  on  the  admission  by  the 
executors  in  their  filed  account  of  the  moneys  received  by 
tliem  properly  applicable  to  its  payment.  Proof  of  payment 
to  or  for  the  use  of  the  devisees  of  the  lands  was  no  dischargee 
of  the  liability  to  the  plaintiff,  and  the  fact  that  payments 
to  or  for  the  devisees  were  set  up  in  discharge  of  the  plain- 
tiff's claim  was  wholly  unimportant.  It  was  unimportant 
upon  that  accounting  whether  Van  Vechten,  the  sui-viving 
executor,  had  the  money  in  his  own  pocket,  or  had  disposed 
of  it  to  some  third  person.  His  liability  to  the  plaintiff  upon 
tliat  accounting  w^as  the  same,  and  the  decree  was  necessarily 
the  same  in  either  event.  In  no  aspect  of  the  case  was  the 
surrogate  called  upon  to  trace  and  identify  the  money  received 
by  the  accounting  executor  on  the  sale  of  lands.  The  charges 
against  the  executors  consisted  of  the  gross  receipts,  and  the 
discharges  of  the  gross  amount  of  the  several  payments  and 
disbursements  as  allowed  by  the  surrogate,  and  the  decree  was 
for  the  payment  of  a  gross  amount,  and  was  a  general  judg- 
ment against  a  surviving  executor  for  a  general  balance  due, 
not  for  a  surrender  or  paying  over  of  specific  moneys  or  secur- 
ities, and  as  between  the  plaintiff,  a  creditor,  and  the  appel- 
lant's devisees  it  was  adjudged  that  payment  claimed  to  have 
been  made  by  the  executor  to  or  for  the  latter  did  not  dis- 
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charge  the  obligation  to  the  former,  and  such  payments  were 
merely  disallowed  as  credits  claimed  by  the  executor.  It 
was  not  found  upon  the  trial  of  the  present  action  by  the 
court,  as  a  fact,  that  the  specific  moneys  received  by  the 
executors  for  lands  sold,  and  which  were  trust  moneys  for 
the  payment  of  debts,  were  in  any  way  paid  to  or  applied 
for  the  use  of  the  devisees  in  payment  of  the  incumbrances 
upon  the  homestead  fanm,  although  the  general  forms  of 
expression,  to  a  limited  extent,  seem  to  imply  the  fact.  The 
learned  judge  did  not  intend  so  to  find,  and  does  not  seem 
to  have  regarded  it  as  important.  He  merely  speaks  of 
the  moneys  which  the  executor  used  as,  or  in  place  of,  the 
trust  moneys  and  in  discharge  of  his  obligation,  as  trust 
moneys ;  but  that  does  not  make  them  the  specific  trust 
funds  received.  It  is  found,  in  general  terms,  that  moneys 
to  an  amount  stated  were  received  from  the  sale  of  i-eal 
estate  under  the  power,  and  that  the  executors  had  paid 
various  sums  for  principal  and  mterest  upon  mortgages  upon 
and  repairs  of  the  farm  to  the  amount  in  the  aggregate 
stated,  but  the  times  and  amounts  of  the  various  receipts,  or 
of  the  several  payments,  are  not  found,  nor  is  it  found  that 
the  payments  were  made  from  the  moneys  received,  or  that 
the  moneys  were  misapplied  to  these  payments.  If  refer- 
ence is  had  to  the  accounts  and  schedules  filed  by  the  exec- 
utors, with  the  sm-rogate  as  the  basis  of  the  accounting,  which 
is  the  only  evidence  of  the  dates  and  amounts  of  the  several 
receipts  and  disbursements,  there  is  nothing  by  which  the 
moneys  received  for  lands  sold  can  be  traced  and  identified 
as  the  moneys  paid  for  the  improvement  of  the  homestead 
farm,  or  in  discharge  of  incumbrances  upon  it.  There  is 
neither  coincidence  in  the  times  or  amount  of  the  receipts 
and  the  disbursements  of  moneys  upon  the  account,  and  for 
the  purposes  mentioned,  to  connect  the  one  with  the  other 
and  lead  to  a  presumption  that  the  money  received  from  the 
one  source  was  the  same  money  that  was  paid  out.  The  infer- 
ence would  rather  be  that  the  moneys,  when  received,  were 
mingled  with  other  moneys  of  the  executors  and  used  as 
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occasion  requji'ed,  either  for  purposes  connected  with  the 
administration  of  the  estate  or  the  individual  purposes  of 
the  executor.  Whatever  presumptions  might  be  indulged  in 
favor  of  the  equities  of  the  plaintifi*  as  a  creditor  against  the 
defaulting  trustee  or  hib  representatives^  were  be  or  they  the 
holders  and  claimants  of  the  i>roperty  sought  to  be  realized, 
none  can  be  indulged  as  against  the  present  appellants  who 
are  innocent  of  any  participation  in  the  wrongful  acts  of  the 
executor.  If,  upon  the  statement  of  the  accounts  by  and 
before  the  surrogate,  the  evidence  in  this  case  and  the  find- 
ings of  fiict  by  the  judge,  the  principle  contended  for  by  the 
plaintiff  could  be  so  far  extended  as  to  authorize  a  lien  upon 
the  lands  in  aid  and  relief  of  which  payments  were  made  by 
the  executor  for  the  benefit  of  the  plaintiff  as  a  ce^^lui  que 
trust,  there  would  be  no  difficulty  in  giving  every  cestm  que 
trust,  as  creditor  havjug  a  debt  of  a  fiduciary  character,  a 
preference  in  respect  to  the  general  assets  and  creditors 
at  large  of  the  trustee  or  debtor,  a  lien  npon  property 
which  the  trustee  or  debtor  might  have  purchased  during 
the  existence  of  the  trust  or  other  fiduciaiy  relations.  This 
might  be  convenient  and  in  furtherance  of  a  geneml  equity 
in  favor  of  one  class  of  crcditora,  but  would  be  an  unauthor- 
ized extension  of  the  equitable  doctrine  invoked  by  the 
plaintiff,  which  demands  for  its  application  that  the  trust 
fund  or  money  shall  be  traced  and  identified  as  existmg  in 
the  new  form  into  which  it  has  been  convcilcd.  In  no  other 
way  can  the  equitable  title  of  a  cestui  que  trust  to  specific 
property  be  est^&blished. 

This  question,  which  is  decisive  of  this  appeal,  is  fairly 
raised  by  the  exception  to  the  admission,  as  evidence  gene- 
rally in  the  case,  of  the  proceedings  before  the  surrogate 
over  the  objection  of  the  appellants  that  they  were  immate- 
rial and  incompetent,  and  also  by  the  exceptions  to  the  con- 
clusions of  law  and  the  judgment  of  tlie  court  upon  the 
trial.  It  is  proper  to  say  that  in  passing  only  upon  this  one 
question  we  do  not  intend  to  intimate  an  opinion  upon  any 
of  the  other  questions  made  and  ably  argued  by  the  learned 
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counsel  for  the  respective  parties.  The  case  bristles  with 
mteresting  and  difficult  questions,  but  as  the  one  considered 
is  decisive  of  this  appeal,  and  the  other  questions  may  not 
reappear  or  be  obviated  by  evidence  upon  another  trial,  we 
do  not  deem  it  necessary  to  consider  them.  Upon  another 
trial  it  may  be  shown  by  competent  evidence  that  the  moneys 
received  upon  the  sale  of  lands  were  kept  separate  from  all 
other  moneys,  and  specifically  applied  to  the  payment  of  the 
charges  and  incumbrances  upon  the  homestead  faim,  and  if 
so  the  difficulty  which  the  plaintiff  now  encountere  will  be 
obviated.  The  equities  are  clearly  with  the  plamtiff,  but 
they  cannot  override  the  legal  rules  of  evidence,  or  be 
inforced  by  an  unauthorized  enlargement  and  extension  of 
the  equitable  doctrine  which  lies  at  the  foundation  of  the 
action.  There  is  in  tinith  no  competent  proof  as  against  the 
appellants  other  than  Vjui  Vechtcn,  that  the  payments  claimed 
to  have  been  made  by  him,  in  relief  of  the  homestead,  were 
ever  made.  The  proof  consists  of  the  acQOunts  unverified 
filed  with  the  surrogate  by  the  executors,  in  which  they 
credit  themselves  with  these  payments,  and  the  decree  of  the 
surrogate  disallowing  them,  i^nd  adjudging  an  amount  stated 
to  be  due  the  estate  from  the  said  executors,  and  in  their 
hands  properly  applicable  to  the  payment  of  the  plaintifl*'s 
claim,  which  was  less  than  one-half  in  amount  of  the  sum 
decreed  to  be  in  the  h<ands  of  the  executoi-s.  The  surrogate 
merely  held  and  decided  that  if  the  payments  had  been  made 
as  claimed,  they  could  not  be  allowed  to  the  executors  upon 
that  accounting.     This  is  the  extent  of  the  decree. 

It  is  possible,  although  we  do  not  intend  to  intimate  an 
opinion  upon  the  subject,  for  the  reason  that  pailies  have 
not  been  heard,  and  the  question  is  not  before  us  that  the 
plaintiff  may  have  relief  in  the  pixjsent  action  without  trac- 
ing and  identifying  the  trust  moneys  as  now  being  invested 
in  the  homestead  farm,  and  by  treating  this  complaint  as  a 
creditor's  bill,  filed  upon  the  return  of  an  execution  against 
Van  Vechten  unsatisfied.  Upon  proof  that  Van  Vechten 
had  made  the  payments  alleged,  under  circumstances  which 
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would  give  him  as  a  tiTistee  a  lien  upou  the  trust  estate  for 
the  benefit  of  which  they  were  made,  it  may  be  that  the 
court  would  deem  it  a  proper  case  to  enforce  the  lien  for  the 
benefit  of  the  plaintiff — that  is,  apply  a  debt  due  the  judg- 
ment-debtor to  the  satisfaction  of  the  judgment.  Such  a 
claim  in  favor  of  a  judgment-debtor  would  not  be  beyond 
the  reach  of  a  creditor's  bill. 

As  Van  Vechten's  account  as  trustee  of  the  homestead 
farm  has  not  been  settled,  there  would  aiise  none  of  the  ques- 
tions made  upon  the  last  trial  as  to  the  effect  of  the  statute 
of  limitations  as  affecting  the  claim  of  the  plaintiff*,  upon  the 
theory  upon  which  the  case  w^as  tried.  But  without  con- 
sidering this  suggestion  farther,  the  jugment  must,  for  reasons 
stated,  be  revcraed,  and  a  new  trial  had. 

All  concur. 

Judgment  reversed. 


Tobias  New,  Appellant,  v.  Augustus  W.  Nicoll, , 

Trustee,  etc.  (i^  _5i| 


Where  a  trustee  is  authorized  by  the  terms  of  the  instrument  creating  the 
trust  to  make  an  expenditure  which  is  necessary  for  the  protection  or 
reparation  of  the  trust  estate,  and  has  no  trust  fiinds  in  his  hands  for  the 
purpose,  he  may,  by  express  agreement  with  another,  exempt  himself 
from  liability,  and  make  the  expenditure  a  charge  upon  the  estate. 

To  create  such  alien  or  charge,  however,  there  must  be  some  agreement  to 
that  effect ;  it  is  not  sufficient  that  the  one  doing  the  work  or  making  the 
expenditure  did  it  upon  the  faith  and  credit  of  the  estate. 

"Where  there  has  been  no  such  agreement,  and  in  consequence  the  trustee 
is  chargeable  individually  for  the  expenditure,  the  trustee  cannot  by  a  sub- 
sequent promise  to  pay  out  of  the  estate,  give  a  lien  thereon  ;  to  transfer 
the  charge  from  the  tmstee  to  the  estate,  there  must  either  be  an  agree- 
ment based  upon  some  new  consideration,  or  an  assignment  of  the  lien  or 
daim  w^hich  the  trustee  has  upon  the  estate  for  the  expenditure. 

(Argued  February  22, 1878 ;  decided  Mareh  19, 1878.) 

Appeal  from  order  of  the  Geneml  Term  of  the  Snpi^eme 
Court  in  the  second  judicial  department,  reversing  a  judg- 
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ment  in  favor  of  plaintifl*  entered  upon  the  report  of  a  referee, 
aiid  granting  a  new  triaL     (Beported  below,  12  Hun,  431.) 

This  action  was  brought  against  defendant,  as  trustee,  to 
charge  the  trust  estate  in  his  hands  with  the  amount  of  a 
claim  for  work  done  and  materials  used  in  repairing  build- 
ings upon  the  real  estate  held  in  trust. 

The  facts  appear  sufficiently  in  the  opinion. 

Nathaniel  (7.  Moak^  for  appellant.  It  was  the  duty  of  the 
trustee  to  have  the  repairs  made,  and  pay  for  them  out  of 
the  income  of  the  estate.  He  could  have  pledged  the  uicome 
for  that  purpose.  {Ifoyesy.  Jilakeman,  6  N.  Y.,  567;  StaU' 
ton  V.  Kinffj  8  Hun,  6j  Chateau  v.  Suydam^  21  N.  Y.,  179; 
Anderson  v.  DUlaye^  47  id.,  678;  2  Perry  on  Trusts,  §§  477, 
485,  526,  540,  552,  910;  Hide  v.  Haywood,  2  Atk.,  126; 
Balch  V.  Halshaw,  1  P.  Wms.,  455;  Caffrey  v.  Darby,  6 
Ves.,  497;  Worrallv.  Ilartford,  8  id.,  8;  Daicson  v.  Clark, 
18  id.,  254;  Wilkinson  v.  Wilkinson,  2  Sim.«&  Stu.,  237; 
3  Sand.,  531,  542,  544;  liandaU  v.  Dusenbitry,  7  J.  <t  S., 
174;  63  N.  Y.,  645;  Mallory  v.  Clarke,  9  Abb.,  358;  Wet- 
more  V.  Ilobsman,  14  id.,  318-319;  Magraw  v.  Pennock,  2 
Grant's  Cas.  [Pa.],  89,  93-95;  Davis  v.  Stover,  58  N.  Y., 
473;  li.  and  S.  R.  li.  Co.  v.  Miller-,  47  Vt.,  146;  Bradbury 
v.  Birchmore,  111  Mass.,  669,  580-582;  Lewin  on  Trusts  [2d 
Am.  ed.],  431-432,  m.  p.  613;  id.  [6th  Eng.  ed.],  487; 
Dickerson^s  Appeal,  7  Pcnii.  St.,  258;  Rider  v.  Session,  7 
fi.  I.,  341;  Williams  v.  Smith,  10  id,,  283;  ZfOnff  v.  If^orcom^ 
2  Ired.  Eq.,  354;  Bridge  Y.Brown,  2  Y.  &  C,  181;  Barlow 
V.  Grant,  1  Vern.,  255;  In  re  Bosttvick,  4  J.  Ch.,  100; 
Kearney  v.  Kearney,  17  N.  J.  Eq.,  59;  Button  v.  Weems^ 
12  G.  &  J.  [Md.],  84;  Hester  v..  Wilkinson,  6  Humph. 
[Tenn.],  215;  Robinson  v.  Hersey,  60  Me.,  225;  Ferry  y. 
Liable,  27  N.  J.  Eq.,  147;  Ex  parte  Richardson,  3  Mad., 
138;  Thompson  v.  Andrews,  1  M.  &,  K.,  116;  Cutbush  v. 
CuJtbush,  1  Boav.,  185;  McMillie  v.  Acton,  4  DeG.  Mac.  k 
G.,  744;  DeValmgin  Y.Duffy,  14  Pet.,  290.)  Defendant 
having  promised  to  pay,  according  to  the  contract  made  with 
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plaintiff  by  Osborn,  as  his  agent,  was  bound  by  it.  {Com. 
Bank  v.  Warren,  15  N.  Y.,  577,  580-581;  Johnson  v.  Jones, 
4  Barb.,  369,  372;  Peterson  v.  Mayor,  etc.,  17  N.  Y.,  449, 
453.)  This  ratification  related  back  to  the  time  of  the  orig- 
inal  obligation.  (Latvrence  v.  Taylor,  5  Hill,  107;  Moss  v. 
Bossie,  5  id.,  137;  Keeler  v.  Salislmry,  33  N,  Y.,  648,  652; 
Johnson  Y,  Janes,  4t  Barb.,  369,  374;  Brigham  v.  Peters,  1 
Gray,  139, 147;  Cairns  Y.Bkeker,  12  J.  R.,  300;  Greenfield 
Bank  v.  Crafts,  4  Al.,  447,  454.) 

B.  More,  for  respondent.  Even  if  the  trustee  had 
employed  plaintiff,  he  would  not  be  liable  under  the  fisusts 
proved.  {Koyes  v.  Blakeman,  3  Sand.,  531,  543;  2  Seld., 
567;  Austin  v.  Munro,  47  N.  Y.,  366;  Ferrin  v.  Myrick,  41 
id.,  315;  Staunton  v.  King,  8  Hun,  4;  Lewis  on  Trustees, 
530;  Oiruger  v.  Janes,  18  Barb.,  467;  8  Ves.,  4;  1  Hare, 
571;  12  CI.  &  R,  507;  5  DeG.  M.  &  G.,  108.)  Plaintiff 
could  not  recover  against  Mre.  Reynolds  personally,  or 
against  Nicoll,  as  her  executor.  {Campbell  v.  Foster,  35 
N.  Y.,  361;  Williams  v.  M.  and  T.  F.  Ins.  Co.,  54  id.,  577; 
Codd  V.  Bathbone,  19  id.,  37;  Arnold  v.  Angell,  62  id.,  508  j 
Coleman  v.  Second  Ave.  B.  B.  Co.,  38  id.,  204;  Bradley  v. 
Aldrieh,  40  id.,  504;  Stevenson  v.  Burdan^  15  Abb.,  352- 
Mann  v.  Fairchild,  2  Keyes,  106;  Borne,  etc,,  Bank  v.  Eames^ 
1  id.,  588;  Heywood  v.  C%  o/  Buffalo,  14  N.  Y.,  540.) 

Earl,  J.  In  1866  ceitain  real  estate  in  the  city  of  New 
York  was  conveyed  to  the  defendant  Nicoll  upon  trust  to 
receive  the  rents,  issues  and  profits  thereof,  and  after  paying 
therefrom  all  taxes,  assessments  and  other  charges  thereon, 
to  apply  the  rest  and  re^due  to  the  sole  and  separate  use  of 
Sophia  v.  I.  Reynolds,  during  her  natural  life,  and  after  her 
decease  upon  trust  to  convey  the  real  estate  as  she  by  her  last 
will  and  testament  should  direct,  and  in  default  of  such 
direction  to  divide  the  same  among  his  children.  Nicoll 
took  possession  of  the  real  estate  and  assumed  the  duties  of 
the  trust. 
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Upon  the  real  estate  were  certain  buildings  which  were 
rented  to  various  tenants,  and  in  1873  those  buildings  were 
much  out  of  repair,  and  certain  repairs  were  necessary  for 
the  protection  and  preservation  of  the  buildings,  and  to  ren- 
der them  tenantable  and  fit  for  occupation.  In  the  months 
of  March  and  April  of  that  year  the  plaintiff  did  a  large 
amount  of  repairs  upon  those  buildings,  and  this  action  was 
brought  to  recover  against  Nicoll  as  trustee,  for  such  repairs. 
The  plaintiff  and  defendant  were  the  only  material  witnesses. 
There  was  no  dispute  that  the  plaintiff  did  the  repairs  to  the 
amount  claimed  by  him,  but  there  was  dispute  as  to  the 
arrangement  and  employment  under  which  the  work  was 
done. 

The  defendant  testified  that  he  did  not  employ  plaintiff  to 
do  the  work,  and  never  promised  to  pay  him  ;  "but  that  he 
employed  one  Osborn,  who  was  to  furnish  all  the  labor  and 
material  for  the  repairs,  and  that  he  was  to  deal  only  with 
and  pay  him,  and  that  he  had  mostly  paid  him.  The  plain- 
tiff's evidence  tended  to  show  that  he  was  employed  by 
Osbom  as  agent  of  defendant,  and  that  after  the  work  was 
done  the  defendant  promised  to  pay  him  for  the  work  out  of 
the  trust  estate.  There  was  no  claim  by  plaintiff  that  his 
contract  for  the  work  was  made  directly  with  the  defendant, 
or  that  he  had  any  interview  whatever  with  the  defendant 
until  after  the  work  was  done.  Whatever  arrangement  he 
made  in  reference  to  the  work  was  made  exclusively  with 
Osborn  who  had  died  before  this  action  was  commenced. 
Plaintiff  testified  that  he  asked  Osbom  how  he  was  to  get 
his  pay,  and  that  Osborn  said  :  **  The  estate  is  all  right ;  do 
the  work  ;  make  out  your  bill  to  the  estate ;  I  will  certify  it, 
and  Mr.  Nicoll  will  pay  it,"  and  that  then  he  went  on  and 
did  the  work.  At  the  time  these  repairs  were  made,  the 
defendant  had  no  trust  funds  in  his  hands  out  of  which  to 
pay  for  them. 

The  general  rule  undoubtedly  is  that  a  trustee  cannot 
charge  the  trust  estate  by  his  executory  contracts  unless 
authorized  to  do  so  by  the  terms  of  the  instrument  creat- 
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ing  the  trust.  Upon  such  contracts  he  is  personally  liable, 
snd  the  remedy  is  against  him  personally.  But  there  are 
exceptions  to  this  general  rule.  When  a  trustee  is  author- 
ized to  make  an  expenditure  and  he  has  no  trust  funds,  and 
the  expenditure  is  necessary  for  the  protection,  reparation 
or  safety  of  the  trust  estate,  and  he  is  not  willing  to  make 
himself  personally  liable,  he  may  by  express  agreement  make 
the  expenditure  a  charge  upon  the  trust  estate.  In  such 
a  case  he  could  himself  advance  the  money  to  make  the 
expenditure,  and  he. would  have  a  lien  upon  the  trust  estate, 
and  he  can  by  express  contract  transfer  this  lien  to  any  other 
party  who  may  upon  the  faith  of  the  trust  estate  make  the 
expenditure.  {Noyes  v.  JSIakeman,  3  Sand.  Sup.  Ct.,  R., 
531;  S.  C,  6  N.  Y.,  567;  Randall  r.  Dmenbury,  39  N.  Y. 
Superior  Ct.  R.  [7  J.  &  S.],  174;  S.  C,  63  N.  Y.,  645; 
Stanton  v.  King,  8  Ilun,  4.) 

Here,  if  Osl>oni  had  any  agency  whatever  for  defendant, 
it  was  simply  to  employ  some  one  to  make  the  repairs.  If 
lie  WHS  authorized  to  make  any  contract  about  them,  it  was 
simply  the  ordinary  contract  in  such  cases  which  would  bind 
the  trustee  personally,  and  not  the  trust  estate.  There  can 
1x3  no  pretence  that  he  was  authorized  to  exempt  the  trustee 
from  personal  liability,  and  to  make  an  express  agreement 
charging  the  expense  of  the  repaii-s  upon  the  trust  estate. 
It  was  not  sufficient  for  him  to  show  that  he  did  the  work 
upon  the  faith  or  credit  of  the  trust  estate.  He  could  get  a 
lien  or  charge  upon  the  trust  estate  only  by  virtue  of  some 
agi'eement  to  that  effect.  Therefore,  upon  the  facts  of  this 
case,  viewed  as  favorably  to  the  plaintiff  as  we  are  justified 
in  viewing  them,  he  cannot  maintain  this  action. 

The  order  of  the  General  Term  should  be  affirmed,  and 
judgment  absolute  for  defendant  ordered,  with  costs. 

All  concur,  except  Milleb,  J.,  dissenting  and  Church, 
Ch.  J.,  not  voting. 

Upon  a  subsequent  motion  for  reargument  the  following 
opinion  was  handed  down : 
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Earl,  J.  This  motion  for  reargument  is  based  upon  the 
erroneous  supposition  that  the  points  now  made  were  over- 
looked. Tbey  were  carefully  considered  ;  but  as  they  were 
not  specifically  noticed  in  the  opinion,  I  will  now  give  thent 
brief  consideration.  As  the  judgment  of  the  Special  Term 
was  reversed  by  the  General  Term  upon  both  the  law  and 
the  facts,  the  facts  were  before  us  for  consideration  just  as 
they  were  before  the  General  Term. 

The  claim  is  made  that  after  the  work  was  all  done  by  the 
plaintiff,  the  defendant  ratified  the  agreement  made  by 
Osborn  that  the  estate  would  pay  plaintiff.  Whether  there 
was  such  ratification  or  not  depends  solely  upon  the  evidence 
of  the  plaintiff  and  defendant.  The  plaintiff  had  the  burden 
to  show  it,  and  his  evidence  tends  somewhat  to  show  (but- 
not  with  entire  certainty,)  that  there  was  such  ratification. 
But  the  defendant  positively  denied  this,  and  the  circum- 
stances tend  to  sustain  him.  Hence  we  should  be  reluctant 
to  hold  that  there  was  sufficient  evidence  of  the  ratification. 
But  if  we  give  full  force  to  all  plaintiff  testified  to,  the  facts- 
are  not  sufficient  to  show  that  a  charge  upon  the  estate  was 
created.  As  shown  in  the  former  opinion,  there  was  na 
agreement  sufficient  to  charge  the  estate  before  the  work  wa& 
done.  There  was  at  most  a  personal  charge  against  the 
defendant.  Then,  in  order  to  transfer  this  charge  from  him 
to  the  estate,  and  to  give  plaintiff  a  cause  of  action,  which  he 
did  not  before  have,  what  was  necessary  ?  It  could  only  be 
done  in  one  of  two  ways.  First.  By  an  agreement  based 
upon  some  new  consideration ;  or  second.  By  an  assignment 
of  the  lien  or  claim  which  the  defendant  had  upon  the  estate 
for  these  expenses.  There  is  no  pretence  that  there  was  any 
such  new  agreement,  and  the  evidence  does  not  show  that 
the  defendant  meant  to  assign,  or  that  the  plaintiff  expected 
he  would  assign,  any  lien  or  claim  he  had  upon  the  estate. 
In  such  a  case,  where  a  party  has  done  work  upon  the  per- 
sonal responsibility  of  the  trustee,  he  can  get  no  lien  upon 
the  ti'ust  estate  by  the  mere  promise  of  the  ti'ustee  to  pay 
him  out  of  the  estate.     There  is  no  emergency  which  then 
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authorizes  the  trustee  to  create  a  lien  upon  the  trust  estate, 
And  all  he  could  do  would  be  to  transfer  his.  That  was  not 
done  in  this  case. 

The  motion  must  be  denied. 

All  concur. 

Motion  denied. 


Anne  Baeton,  Appellant,  v.  Mary  Speis,  Kespondent 

This  action  was  brought  upon  a  guaranty  of  a  promissory  note,  which  note, 
with  guaranty,  was  asmgned  to  plaintiff  after  maturity.  The  former 
holder  of  the  note  brought  an  action  against  the  maker  and  defendant 
jointly.  Defendant  demurred,  and  the  demurrer  was  sustained,  with 
leave  to  plaintiff  to  amend  on  payment  of  costs.  Held^  that  the  court 
had  power  to  stay  proceedings  in  this  action  until  the  payment  of  costs 
in  the  former  suit,  as  plaintiff  took  the  claim  subject  to  existing  equities ; 
that  he  was  not  relieved  from  the  obligation  to  pay  the  costs  by  abandon- 
ing the  former  action  and  commencing  a  new  one ;  and,  that  the  facts 
that  the  former  action  was  still  nominally  pending,  and  that  the  maker  of 
the  note  was  joined  therein,  were  immaterial. 

(Argued  February  22, 1878;  decided  March  19, 1878.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  affirming  an  order 
of  Special  Term,  requiring  plaintiff  to  pay  the  costs  in  a 
former  action,  and  staying  proceedings  herein  until  such 
payment. 

This  action  was  brought  against  defendant  upon  a  guar- 
anty of  payment  of  a  promissory  note  executed  by  Anthony 
Speis,  her  husband.  Barton  and  Parkhouse,  the  original 
holders  of  the  note,  brougiit  an  action  against  the  maker  and 
defendant,  as  guarantor,  jointly. 

The  defendants  demurred,  because  of  misjoinder  of  causes 
of  action  ;  the  demurrer  was  sustained  with  costs,  with  leave 
to  plaintiff  to  amend  on  payment  thereof.  The  plaintiff 
thereupon  transferred  the  note,  with  the  guaranty,  to  one 
Evarts,  who  assigned  the  same  to  plaintiff  herein. 
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F.  M.  JEvarts,  for  appellant.  This  motion  could  not  be 
made  until  the  former  suit  was  ended  or  tried  and  decided 
in  some  way.  {Bishop  v.  Bishop^  7  Bobt.,  194,  197,  198; 
Cox  V.  Chtibb,  2  W.  Black.,  809;  Merchart  v.  Halsey,  id.^ 
740,  744.)  This  action  cannot  be  stayed  nor  the  appellant 
compelled  by  motion  in  this  action  to  pay  costs.  {Rinn  v* 
Astar  F.  Ins.  Co.,  59  N.  Y.,  143,  148;  Atkins  y.Le  Fever^ 
5  Abb.  [N.  S.J,  221,  222;  Allis  v.  Wheeler,  56  N.  Y.,  50, 
52.)  The  fact  that  plaintiff  was  the  wife  of  a  plaintiff  in 
the  former  suit  creates  no  evidence  of  fraud,  and  cannot 
change  legal  rights  or  establish  bad  faith.  {Ilolden  v.  Burn- 
ham,  63  N.  Y.,  74;  Du  Bois  v.  Baker,  6  T.  &  C,  349.) 
There  being  no  privity  between  plaintiff  and  the  plaintiffs  in 
the  former  suit,  she  cannot  be  stayed  in  the  regulai'  and  orderly 
prosecution  of  this  action  by  this  motion^  or  by  it  compelled  to 
pay  costs.  {Dawson  v.  Sampson,  2  Chitty,  146;  Jackson  v» 
Clark,  1  Cow.,  140,  141;  TenBroeckv.  Reynolds,  13  How.^ 
462,  463.)  Plaintiff's  assignor  would  be  liable  for  no  coste^ 
prior  to  his  taking  title.  {Reade  v.  Waterhouse,  52  N.  Y., 
587,  589;  Col.  Ins.  Co.  v.  Stevens,  37  id.,  536.)  Plaintiff 
not  having  proceeded  with  or  carried  on  the  former  suit,  and 
not  being  beneficially  interested  therein,  was  not  liable  for 
or  to  be  charged  with  any  costs.  {Miller  y.  Franklin,  20 
Wend.,  632  ;  Taylor  v.  Bolmer,  2  Denio,  193,  194  ;  Cutter 
v.  Reilly,  31  How.,  472.)  This  motion  could  not  prevail 
because  it  was  not  shown  that  the  plaintiff  in  the  former  suit 
were  irresponsible  or  insolvent,  and  that  the  costs  could  not 
be  collected.  {Davies  v.  Duffie,  3  Abb.  Pr.,  364,  365; 
Adams  v.  Bush,  2  id.,  116.)  The  single  fact  of  two  suits 
pending  for  the  same  cause  of  action  by  two  different  paitiea 
is  no  ground  for  a  stay  or  an  injunction.  ^  {McHenry  v.  Haz- 
zard,  45  Barb.,   657,  662;  Fuller  v.  Read,  15  How.,  240.) 

W.  H.  Cutler,  for  respondent.  The  payment  of  costs  in 
the  former  action  was  a  matter  of  right,  and  the  application 
could  be  made  at  any  time  before  the  trial  of  the  second 
action.     {Cuylery.  Vanderwerk,  1  J.  Cas.,  247;  Jackson  Y^ 
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Miller,  3  Cow.,  57.)  The  plaintiff  in  the  second  action  is 
to  be  deemed  in  privity  with  the  assignor ;  she  takes  the 
exact  position  of  the  original  assignor.  (^Bmsh  v.  Lathrop, 
22  N.  Y.,  385;  CiUts  v.  Guild,  57  id.,  232;  Schaffer  v. 
ReUey,  50  id.,  67.)  Where  a  second  action  is  brought  for 
the  same  cause  of  action  by  the  same  plaintiff,  or  any  assignor 
thereof,  the  proceedings  will  be  stayed  until  payment  of  the 
costs  in  the  first  action.  {Richourdson  v.  White,  27  How. 
Pr.,  156;  Hill  v.  GraiU,  2  T.  &  C,  467;  Stone  y.  Hooker, 
3  Cow.,  380;  Kerr  v.  Davis,  7  Paige,  53.)  Defendant  occu- 
pies the  same  position  as  if  the  former  action  had  been 
brought  against  her  separately.  (Barton  v.  Spies,  5  Hun, 
60;  Laws  1835,  chap.  276,  §  7;  Laws  1841,  chap.  282,  §  1.) 

Per  Curiam.  We  have  no  doubt  of  the  power  of  the 
Supreme  Court  to  make  the  ordpr  appealed  from  requiring 
the  plaintiff  to  pay  the  costs  accrued  in  the  fonner  action  by 
Barton  and  Parkhouse.  That  action  was  for  the  same  cause 
of  action  as  this.  The  plaintiff  purchased  the  obligation 
subject  to  existing  equities  between  the  parties,  and  she  has 
no  better  position  than  her  assignor,  and  he  had  no  better 
position  than  the  original  plaintiflk  This  power  is  one  of 
equitable  cognizance  over  suitors  to  prevent  a  multiplicity  of 
actions,  and  harassing  and  oppressive  litigation.  {Rich- 
ardson V.  White,  27  How.,  155,  and  cases  there  cited; 
Sandford  v.  Chase,  3  Cow.,  381.)  Having  the  power, 
it  is  for  that  court  to  determine  the  propriety  of  its  exer- 
cise in  a  given  case.  We  think  it  was  properly  exercised 
in  this  case.  The  plaintiff,  instead  of  availmg  herself  of  the 
privilege  of  amending  the  complaint  in  the  original  action,  as 
she  might  have  done  upon  payment  of  the  costs  of  the 
demurrer,  brought  a  new  action.  This  does  not  relieve  her 
from  the  obligation  to  pay  the  costs.  The  fact  that  the 
former  action  is  still  nominally  pending  and  undetermined  is 
not  decisive  against  this  motion.  The  costs  of  the  demurrer 
are  fixed,  and  payment  might  be  inforced  by  process.  There 
is  no  justice  in  permitting  her  to  evade  the  payment  of  these 
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costs  by  abandoning  the  former  action.  She  derived  her 
title  through  the  former  plaintiff,  and  is  in  privity  with 
them,  and  took  the  obligation  cum  (mere.  It  does  not  matter 
that  in  the  former  action  the  defendant's  husband  was  joined 
with  her  as  maker  of  the  note.  The  plaintifl^  had  the  priv- 
ilege of  amending  the  complaint,  and  might  have  severed  the 
action,  and  continued  it  against  each  or  either,  and  the 
defendant  is  entitled  to  the  same  relief  as  if  she  had  been  the 
sole  party  in  the  former  action. 

The  order  should  be  affirmed,  with  costs. 

All  concur,  except  Eajrl,  J«,  absent. 

Order  affirmed. 
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et  al.,  Respondents. 
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An  appeal  to  this  court  from  an  order  of  General  Term  granting'  a  new 

^^^-^\       trial,  in  a  case  tried  by  a  jury,  will  not  be  entertained  if  any  material 

i\S  ^^  *       *"^^  controverted  question  of  fact  was  involved,  and  the  General  Term 

73   1.^1       might  have  gi*aiited  the  new  trial  upon  such  question  of  fact. 

^^   ^jll   The  appealability  of  the  order  does  not  depend  upon  the  question  whether 

73  1S6;       the  new  trial  was  or  was  not  actually  granted  upon  questions  of  fact.    It 

1^  044       would  not  be  appealable,  although  it  should  conclusively  appear  that  the 

^S^iSSt      deciflioa  was  based  upon  questions  of  law  only. 

'  This,  however,  cannot  be  made  conclusively  to  appear,  as  the  opinion  of  the 
couvt  below  will  not  be  regarded  as  conclusive,  and  there  is  no  authority 
"Ij-iabl       for  inserting  in  the  order  the  ground  of  reversal. 

(Argued  March  19, 1878;  decided  March  26, 1878.) 

Motion  to  dismiss  appeal  from  order  reversing  judgment, 
entered  upon  a  verdict,  and  granting  a  new  trial.  The  facts 
appear  sufficiently  in  the  opinio^. 

a 

Samuel  Hand^  for  motion. 
E,  H.  McCarthy^  opposed. 
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Kafallo,  J.  On  the  trial  this  case  was  submitted  to  the 
jmy  on  the  question  of  fact,  whether  certain  proceedings  at 
St.  Thomas,  by  which  the  vessel  of  the  plaintiffs  was  con- 
denmed  and  sold,  were .  honest  and  fair,  or  were  fraudulent. 
The  jury  found  for  the  plaintiffs,  and  the  effect  of  the  verdict 
was  to  establish  the  fraud  charged.  The  facts  were  contro- 
verted. 

The  defendants  moved  upon  the  minutes  for  a  new  trial, 
on  the  ground  of  the  insufficiency  of  the  evidence.  The 
motion  was  denied  and  judgment  entered  on  the  verdict,  and 
an  appeal  was  taken  to  the  Greneral  Term  from  the  order 
denying  a  new  trial,  and  also  from  the  judgment. 

On  those  appeals  the  Greneral  Term  reversed  the  judgment 
and  ordered  a  new  trial.  From  the  opinion,  it  appears  that 
the  reversal  was  upon  the  sole  gi-ound  that  a  certain  decree 
in  admiralty  in  New  York  was  conclusive  upon  the  plaintiffs 
as  to  the  validity  of  the  sale  at  St.  Thomas,  and  a  bar  to  this 
action.  The  question  whether  the  evidence  was  sufficient  to 
sustain  the  finding  of  the  juiy,  that  the  sale  at  St.  Thomas 
was  fraudulent,  was  not  considered  in  the  opinion,  and  the 
•court  below  has  insei'ted  in  its  order  of  revei-sal  a  statement 
that  the  reversal  was  on  questions  of  law  solely.  The  plain- 
tiffs have  appealed  to  this  couit,  and  the  defendants  now 
move  to  dismiss  the  appeal. 

We  have  repeatedly  held  that  an  appeal  to  this  court  will 
not  be  entertained  where  the  court  below  has  ordered  a  new 
trial  in  a  case  tried  by  jury,  if  any  material  and  contro- 
verted question  of  fact  was  involved,  and  the  General  Term 
granted,  or  might  have  granted,  the  new  trial  on  such  ques- 
tion of  fact.  But  as  considerable  misjipprehension  seems 
still  to  exist  as  to  the  application  of  this  rule,  we  will  further 
explain  it  and  the  reasons  upon  which  it  is  founded. 

It  appears  to  be  supposed  by  many  that  the  appealability 
of  the  order  depends  upon  the  question  whether  the  new 
trial  was  actually  granted  upon  questions  of  fact  or  of  law, 
and  that  the  declaration  of  the  court  below  that  its  decision 
was  based  upon  questions  of  law  only  is  sufficient  to  render 
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the  case  appeakble.  But  this  is  an  enx)r.  lu  the  first  place 
we  have  often  held  that  we  will  not  regard  the  opinion  as 
conclusive^  inasmuch  as  the  result  may  have  been  con* 
curred  in  by  some  of  the  judges  on  their  view  of  the  facts, 
and  there  is  no  authority  of  law  for  inserting  the  ground  of 
reversal  in  the  order,  as  in  the  case  of  trials  before  the  court 
or  a  referee  ;  that  it  is  incumbent  upon  the  appellant  to 
show  error  in  the  decision  appealed  from,  and  that  an  order 
granting  a  new  trial  is  not  shown  to  be  erroneous  by  show- 
ing that  there  was  no  valid  exception  in  the  case,  provided 
it  was  in  such  a  condition  that  the  Greneral  Term  could  have 
reversed  upon  the  facts. 

But,  aside  from  these  technical  grounds,  there  are  other 
and  substantial  reasons  for  the  rule.  Assuming  that  the 
court  did  actually  grant  the  new  trial  on  a  question  of  law, 
and  that  this  can  be  made  conclusively  to  appear ;  yet,  if 
the  case  came  before  the  Greneral  Term  in  such  form,  and 
the  character  of  the  evidence  was  such,  tliat  a  new  trial 
might  have  been  granted  on  questions  of  fact,  the  order  is 
not  appealable  to  this  court  and  should  not  be.  To  hold 
otherwise  might  result  in  entirely  depriving  the  party 
against  whom  the  judgment  was  rendered,  of  the  review  at 
General  Term  upon  the  facts,  to  which  the  law  entitles  him. 

The  present  case  affords  a  good  illustration.  Suppose 
this  court  should  differ  with  the  General  Term  upon  the 
question  of  law  on  which  its  order  for  a  new  trial  was 
founded.  What  judgment  should  we  render  ?  If  we  should 
reverse  the  order,  the  consequence  would  be  an  aflSrmance 
of  the  judgment  entered  on  the  verdict,  and  in  that  event 
the  defendants  would  have  a  final  judgment  against  them, 
on  the  ground  that  the  sale  at  St.  Thomas  was  fraudulent  in 
fact,  without  having  had  any  review  of  the  verdict  by  the 
General  Term  upon  the  evidence,  notwithstanding  that  the 
law  gave  them  the  right  to  such  review,  and  that  they  had 
taken  all  the  steps  required  to  obtam  it.  If  the  General 
Term  had  not  been  of  the  opinion  that  the  decree  in  admi- 
ralty was  a  legal  bar  to  the  action,  it  would,  beyond  doubt, 


1878.]  Harris  et  al.  v.  Burdett  et  al.  139 

Opinion  of  the  Court,  per  Rapallo,  J. 

have  proceeded  to  perform  ita  duty  of  examining  the  ques- 
tions  of  fact,  and  might  have  reversed  the  judgment  and 
granted  a  new  trial,  on  the  ground  that  the  verdict  waa 
against  the  weight  of  the  evidence.  By  the  appeal  from  the 
order  denying  the  motion  for  a  new  trial  on  the  minutes,  the 
questions  of  fact  were  brought  legitimately  before  the  Gren* 
era!  Term,  and  it  must  be  presumed  that  it  would  have 
passed  upon  them,  had  it  not  been  of  opinion  that  the  point 
of  law  required  a  reversal  of  the  judgment.  If,  under  sueh 
circumstances,  this  coui*t  should  finally  dispose  of  cases  on 
appeal  from  orders  granting  new  trials,  it  is  evident  that  a 
mistake  by  a  General  Term  in  respect  to  a  question  of  law 
would  result  in  entirely  depriving  the  pai'ty  against  whom 
the  judgment  was  rendered  of  any  review  of  the  verdict  upon 
the  evidence.  On  these  grounds  we  have  repeatedly  declined 
to  entertain  such  appeals. 

It  may  be  suggested  that  this  court  could  hear  the  appeal^ 
and  if  it  overruled  the  point  of  law  upon  which  the  new 
trial  was  granted,  the  case  might  be  sent  back  to  be  reheard 
at  General  Term  upon  the  facts.  But  there  is  no  precedent 
for  such  a  practice ;  it  is  liable  to  grave  objections,  and 
would  be  an  innovation  which  we  are  not  inclined  to  intro* 
duce. 

Where  exceptions  have  been  taken,  and  a  motion  for  a 
new  trial  has  also  been  made  upon  the  minutes  or  at  Special 
Term,  the  unsuccessful  party  may  waive  any  further  review 
upon  the  facts,  and  appeal  to  the  General  Term  from  the 
judgment ;  and  this  appeal  will  bring  up  the  exceptions 
only.  Or,  where  an  appeal  is  taken  from  the  order  refusing 
a  new  trial,  as  well  as  from  the  judgment,  the  General  Term 
may  reverse  the  judgment  upon  the  exceptions,  and  at  the 
same  time  aflSrm  the  order  refusing  a  new  trial  upon  the 
&cts.  In  either  of  the  cases  supposed,  the  order  of  the  Gen- 
eral Term  is  appealable.  But  in  no  others  will  such  an 
appeal  lie  where  the  trial  has  been  by  jury,  if  controverted 
and  material  questions  of  fact  are  involved,  and  a  motion 
for  a  new  trial  has  been  made  on  the  evidence. 
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The  inconveiiience  and  expense  of  going  back  for  a  new 
trial,  when  the  result  may  ultimately  depend  upon  a  question 
•of  law,  is  mvariably  urged  upon  the  court  in  cases  of  this 
•description ;  but  it  must  not  be  overlooked  that  the  incon- 
Tenience  complained  of  is  not  nearly  so  great  a  hardship  as 
ivould  be  inflicted  by  rendering  a  final  judgment  against  a 
party,  upon  a  verdict  which  may  have  been  rendered  con- 
trary to  the  weight  of  the  evidence,  and  which  would  have 
been  set  aside  by  the  court  at  General  Term  had  it  not  rested 
its  order  granting  a  new  trial  upon  an  erroneous  view  of  the 
law.  It  must  also  be  remembered  that  orders  gi*anting  new 
trials  are  not  final  orders,  and  were  not  axDpealable  to  this  court 
until  the  amendment  of  the  Code,  adopted  in  1857.  The 
puipose  of  this  amendment  was  to  obviate  the  inconvenience 
now  alluded  to,  but  the  right  of  appeal  was  confined,  as  we 
iave  often  decided,  to  cases  depending  wholly  upon  questions 
of  law,  except  where  the  trial  was  before  a  court  or  referee. 
We  cannot  extend  it  to  cases  tried  before  a  jury,  where  ques- 
tions of  fact,  as  well  as  law,  are  involved. 

The  appellants  contend  that,  although  on  the  trial  the  case 
was  submitted  to  the  jury,  and  determined  on  a  contro- 
veited  question  of  fact,  yet  such  question  of  fact  was  imma- 
terial ;  that,  even  if  the  General  Term  had  been  of  opinion 
that  the  verdict  on  that  question  was  against  the  weight  of 
the  evidence,  the  plaintifis  were,  nevertheless,  entitled  to 
judgment  upon  the  uncontroverted  facts,  unless  the  decision 
•of  the  General  Term  upon  the  question  of  law  can  be 
sustained. 

If  they  can  make  this  out  to  the  satisfaction  of  the  court, 
the  order  is  doubtless  api3ealable,  for  then  no  material  ques- 
tion of  fact  is  involved,  and  a  new  trial  would  be  of  no  avail. 
The  result  would  depend  wholly  upon  the  question  of  law. 

We  have  looked  into  the  record  to  ascertain  whether  there 
is  any  color  for  this  proposition.  The  appellant's  counsel 
•claims  that  the  point  should  not  be  determined  on  a  motion, 
but  only  on  a  full  hearing,  and  in  this  we  are  inclined  to 
-concur  with  him,  and  not  now  to  decide  the  point  against 
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him,  unless  it  is  plainly  frivolous.  Upon  an  inspection  of  the 
return,  we  find  that  the  case  is  quite  voluminous  and  some- 
what complicated,  and  that  it  would  require  an  examination 
on  the  merits  to  decide  the  point.  We  have,  therefore,  con- 
cluded to  hear  the  appeal,  if  the  appellants  desire  to  argue  it 
in  view  of  the  intimations  we  have  given. 

If  they  elect  to  proceed  with  the  appeal,  it  will  be  incum- 
bent upon  them  to  establish  that  they,  can  safely  abandon 
the  finding  of  the  jury,  and  were  legally  entitled  to  have  a 
verdict  directed  in  theii^  favor.  But,  if  the  question  of  fact 
upon  which  the  jury  passed  turns  out  to  have  been  material, 
the  appeal  will  still  have  to  be  dismissed ;  and  the  appellants 
incur  the  further  hazard,  that,  if  any  material  exception  taken 
at  the  trial  turns  out  to  have  been  well  founded,  whether 
passed  upon  in  the  opinion  at  General  Term  or  not,  the  order 
may  be  affii*med  and  judgment  absolute  rendered  against  the 
plaintifis  in  pursuance  of  their  stipulation. 

Unless  the  appellants  consent  to  a  dismissal  of  the  appeal^ 
the  motion  is  denied,  but  without  costs. 

A.11  concur. 

Ordered  accordingly. 


Eastburn  Hastings  et  al.,  Executors,  etc.,  Respondents,  v.  ^ 
The  Westchester  Fire  Insurance  Company,  Appcl-  l^^  sasl 
lant. 

Defendant  iasued  a  policy  of  fire  insurance  to  S.  npon  her  dwelling^lionse ; 
the  polidy  contained  a  clause  declaring'  in  substance  that  in  case  of  other 
insurance  the  insured  could  only  recover  upon  the  policy  its  jnpopor- 
tionate  share  of  any  loss.  Plainti&  held  a  mortgage  upon  the  premises 
and  subsequent  to  the  issuing  of  the  xx)licy  defendant  made  an  indorse- 
ment thereon  to  the  effect  that  a  loss,  if  any,  was  payable  to  plaintiff,  and 
annexed  thereto  a  *'  mortgage  clause,**  in  substance,  that  the  insurance 
as  to  the  interest  therein  of  the  mortgagee  only,  should  not  be  invali- 
dated by  any  act  or  neglect  of  the  mortgagor  or  owner ;  and  that  when- 
ever the  company  should  pay  the  mortg^agee  any  sum  for  loss,  claiming^ 
that  as  to  the  mortgagor  or  owner  no  liability  therefor  existed,  the  com- 
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X>any  should  be  subrogated  to  all  the  ri^fhts  of  the  mortgagee  in  any 
securities  held  for  the  mortgage-debt,  not  aflfecting,  however,  the  right 
of  the  mortgagee  to  recover  the  whole  of  his  claim ;  or  that  the  com- 
pany might,  at  its  option,  pay  the  whole  of  said  claim  and  take  an 
assignment  at  the  time  of  the  issuing  of  the  policy  and  of  the  indorse- 
ment. S.  had  other  insurance  upon  the  building,  of  which  plaintiffs  and 
defendant  were  ignorant  In  an  action  upon  the  policy,  Jidd,  that  the 
mortgage  clause  operated  as  an  independent  insurance  of  the  moi-tgagee's 
interest ;  it  gave  them  the  same  benefit  as  if  they  had  taken  out  a  separate 
policy,  free  from  the  conditions  imposed  upon  the  owner  and  making 
them  responsible  only  for  their  own  acts ;  and  that,  therefore,  the  clause 
of  the  policy  limiting  defendant's  liability  in  case  of  other  insurance  did 
not  apply,  as  the  mortgfagees  had  procttred  no  other  insurance,  and 
plaintifGs  were  entitled  to  recover  the  whole  of  a  loss,  without  regard  to 
the  additional  insurance  procured  by  S. 

Also  Tield,  that  a  provision  in  the  **  mortgage  clause  "  requiring  the  mort- 
gagees to  notify  defendant  of  any  change  of  ownership  or  increase  of 
hazard,  as  soon  as  it  came  to  their  knowledge,  was  not  inconsistent  with, 
and  did  not  affect,  the  interpretation  so  given  to  said  clause. 

"By  the  policy  a  loss  was  made  payable  sixty  days  after  due  notice  and 
proof  thereof.  Heldt  that  plaintiffs  were  entitied  to  interest  after  the 
expiration  of  sixty  days  from  time  of  furnishing  proof  of  loss,  not  from 
the  time  the  amount  of  loss  was  adjusted  and  settied. 

(Argued  February,  18  1878;  decided  March  26, 1878.) 

ApPEATi  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  ill  the  second  judicial  department,  in  favor  of  plaintiffs, 
entered  upon  a  case  submitted  under  sections  1279,  1280  and 
1281  of  the  new  Code.     (Reported  below,  12  Hun,  416.) 

The  facts  stated  in  the  su1>mission  are  substantially  as  fol- 
lows :  The  plaintiffs,  as  the  surviving  trustees  and  executoi-s 
of  the  will  of  George  Htistings,  deceased,  were  on  the  8th 
day  of  May,  A.  D.  1875,  the  owners  of  a  bond  and  mortgage 
executed  by  Sarah  C.  Stout  and  Thomas  H.  Stout,  her 
husband,  for  the  sum  of  $14,000 ;  the  mortgage  covering 
premises  in  the  village  of  Irvington,  Westchester  county, 
;New  York.  Defendant,  on  said  8th  day  of  May,  1875> 
issued  to  Mrs.  Stout  its  policy  of  insurance  for  the  sum  of 
$10,000,  for  a  tei-m  of  three  years,  on  her  dwelling-house, 
upon  said  mortgaged  premises,  which  policy  contains  this 
clause  :    *^  Other  insurauce  permitted."     Also  the  follow- 
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in^  condltiou  numbered  nine  :  ^'  In  case  of  any  other  insur- 
ance upon  the  property  hereby  insured,  whether  mode  prior 
or  subsequent  to  the  date  of  this  pohcy,  the  assured  shall  be 
entitled  to  recover  of  this  company  no  greater  proportion 
of  the  loss  sustained  than  the  sum  hereby  insured  bears  to 
the  whole  amount  insured  thereon,  whether  such  other  insur- 
ance be  by  specific  or  by  general  or  by  floatiog  policies," 
On  September  1, 1876,  with  the  consent  of  Mrs.  Stout,  and  at 
the  request  of  the  plaintiffs,  the  defendant  indorsed  upon  said 
policy  the  following  words :  **  Loss,  if  any,  payable  to  Maria 
L.  and  Eastburn  Hastings,  trustees  and  mortgagees,"  and  at 
the  same  time  annexed  to  said  policy  the  following  clause, 
known  as  the  ** mortgage  clause":  **It  is  hereby  specially 
agreed  that  this  insurance,  as  to  the  interest  of  the  mortgagee 
only  therein,  shall  Hot  be  invalidated  by  any  act  or  neglect 
of  the  mortgagor  or  owner  of  the  property  insured,  nor  by 
the  occupation  of  the  premises  for  pmposes  more  hazardous 
than  are  permitted  by  this  policy.  It  is  also  provided  and 
agreed  that  the  mortgagee  shall  notify  the  company  of  any 
change  of  ownership  or  increase  of  hazard  not  permitted  by 
this  policy  to  the  mortgagor  or  owner  as  soon  as  the  same 
shall  come  to  his  or  her  knowledge,  and  shall,  on  reasonable 
demand,  pay  the  additional  charge  for  the  same,  according 
to  the  established  scale  of  rates,  for  the  time  such  increased 
hazard  may  be  or  shall  have  been  assumed  by  this  company, 
during  the  continuance  of  this  insurance.  And  it  is  further 
agreed  that  whenever  the  company  shall  pay  the  mortgagee 
any  sum  for  loss  under  this  policy,  and  shall  claim  that,  as  to 
the  mortgagor  or  owner,  no  liability  therefor  existed,  said 
company  shall  at  once  be  legally  subrogated  to  all  the  rights 
of  the  mortgagee  under  all  the  i^curities  held  as  collateral  to 
the  mortgage  debt,  to  the  extent  of  such  payment,  but  such 
subrogation  shall  not  impair  the  right  of  the  mortgagee  to 
recover  the  full  amount  of  his  claim,  or  at  its  option  said 
company  may  pay  to  the  mortgagee  the  whole  principal  due 
or  to  grow  due  on  the  mortgage,  with  the  interest  then 
accrued,  and  shall  thereupon  receive  a  full  assignment  and 
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transfer  of  the  mortgage,  and  all  other  securities  held  as  col* 
lateral  to  the  mortgage  debt. 

"GEO.  R.  CRAWFOED, 
,  **  SecreUiryP 

The  policy  was  thereupon  delivered  to  the  plaintiffj.  On  the 
20th  day  of  October,  1876,  said  dwelling  was  destroyed  by 
fire.  Due  notice  of  the  loss  was  given,  and  proof  of  loss,  as- 
required  by  said  policy,  was  made  and  delivered  to  said 
defendant  on  the  14th  day  of  November,  1876,  and  arbitrators 
were  on  the  11th  day  of  December,  1876,  chosen  to  adjust  the 
amount  of  loss,  difference  having  arisen  as  to  amount  of  such 
loss.  On  the  18th  day  of  January,  1877,  the  amount  of  the 
loss  and  damages  was  adjusted  at  $9,832.52.  At  the  time  of 
the  issuing  of  the  said  policy,  and  of  the  indorsements  and  the 
delivery  of  the  same  to  the  plaintiff,  said  Sarah  C.  Stout  had 
obtained  another  policy  of  insurance  upon  the  property  ia 
the  amount  of  $4,000,  issued  by  the  Lycoming  Insurance. 
Company,  containing  a  clause  as  to  contribution  in  case  of 
other  insurance,  the  same  as  the  one  issued  by  the  defendant^ 
but  the  fact  of  such  insurance  was  not  known  to  either  the 
plaintiff  or  defendant  imtil  after  the  said  fire,  and  the  said 
policy  was  not  payable  to  plaintiffs.  The  amount  of  the  loss 
as  adjusted,  together  with  the  value  of  the  land  covered  by 
the  mortgage,  would  not  more  than  pay  the  plaintiffs  the 
amount  of  their  mortgage,  and  upon  a  foreclosure  would  not 
realize  that  amount.  The  plaintifl^  claimed  the  whole 
amount  of  said  loss  as  adjusted,  $9,832.52,  with  interest 
thereon  from  January  14,  1877,  said  date  being  sixty  days 
after  proof  of  loss,  was  delivered  to  the  defendant.  Defend- 
ant claimed  that  by  re&son  of  the  insurance  in  the  Lycoming 
Insurance  Company  it  was#nly  liable  for  ten-fourteenths  of 
the  loss  ;  ako,  that  under  its  policy  the  amount  due  was  not 
payable  until  sixty  days  after  the  adjustment  of  the  loss. 
The  Greneral  Term  sustained  pbuntifl^'  claims. 

(7.  Frosty  for  appellant.  When  the  policy  was  issued  the 
title  of  the  owner  of  the  property  alone  was  msured.  (  Ghrosvenor  • 
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V.  Al  Ins.  Co.y  17  N.  Y.,  391;  Crone  y.  Niagara  Ins.  Co.^ 
60  id.,  619.)  The  indorsement  that  the  loss  should  be  paid  to 
the  mortgagee  did  not  change  the  person  interested  or  prop- 
erty insui'ed.  (Mermn  v.  Star  F.  Ins.  Co.^  7  Hun,  659, 
661;  May  on  Ins.,  459,  §§  378,  379;  Flanders  on  F.  Ins.,  441, 
442;  FriTik  v.  Hampden  Ins.  Co.,  31  How.  Pr.,  30.)  The 
policy  in  suit  never  ceased  to  be  an  insurance  of  the  moilga- 
gor's  interest.  {Springfield  Ins.  Co.  v.  Allen,  43  N.  Y.,  389, 
393,  397.)  The  provision  in  the  mortgagee  clause  for  subro- 
gation showed  that  the  insurance  continued  to  be  that  of  the 
owner's  interest  {Kemochan  v.  Bowery  Ins.  Co.,  17  N.  Y., 
418;  Bradford  y.  Greenwich  Ins.  Co.,  8  Abb.,  261;  King  v. 
State  M.  Ins.  Co.,  7  Cush.,  1;  Norwich  Ins.  Co.  v.  Booner,  52 
III.,  442;  Sussex  Co.  M.  Ins.  Co.  v.  Woodruff,  2  Dutch.,  541; 
Flanders  on  F.  Ins.,  360-361;  Excel.  F.  Ins.  Co.  v.  Royal 
Ins.  Co.,  55  N.  Y.,  343 ;  Ulster  Co.  Savings  Inst.  v. 
Decker,  11  Hun,  515 ;  N.  B.  and  M.  Ins.  Co.  v.  L.  L.  and 
G.  Ins.  Co.,  5  L.  R.  Div.,  1  Ch.,  569 ;  Home  Ins.  Co.  v. 
Bait.  W.  Co.,  6  Ins.  L.  J.,  39;  Mayor  v.  Han.  F.Ins.  Co.,  39 
N.  Y,  45.) 

D.  Noble  Rowan,  for  respondent.  The  owner  of  the  prop- 
erty insured  could  not  bring  this  action  against  the  defend* 
ant.  {Ripley  v.  Astor  Ins.  Co.,  30  N.  Y.,  136;  Frink  v. 
Hampden  Ins.  Co.,  31  How.,  30 ;  45  Barb.,  384.)  By 
making  the  loss,  if  any,  payable  to  the  mortgagee  and  annex- 
ing the  mortgagee  clause  the  policy  was  in  effect  the  same  as 
if  the  mortgagee  had  insured  his  interest.  {Exel.  F.  Ins, 
Co.  V.  Royal  Ins.  Co.,  55  N.  Y.,  343.)  The  mortgagee  can- 
not claim  the  benefit  of  an  insurance  effected  by  the  mort- 
gagor. {McDonald  v.  Black,  20  Ohio,  185;  Col.  Ins.  Co. 
V.  Lawrence,  1  Ben.  Ins.  Cas.,  512;  Wyman  v.  Proper,  36 
Barb.,  368 ;  Carpenter  v.  Prov.  Ins.  Co.,  16  Pet,  495.) 
Defendant  could  sue  the  Lycoming  company  ai\d  restrain  it 
and  compel  a  contribution  towards  its  liability.  {Hand  v. 
W^mshwrgh  Ins.  Co.,  57  N.  Y.,  48;  Morrell  v.  Irving  Ins. 
Co.,  33  id.,  453;  Crmin  v.  Ey.  Ins.  Co.,  15  B.  Mon.,  432.) 
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Miller,  J.  A  contract  of  insurauce  stands  upon  pre- 
cisely the  same  basis  as  any  other  agreement  and,  in  accord- 
ance with  a  general  rule,  must  be  interpreted  according  to 
its  purport  in  connection  with  the  facts  and  circumstances 
which  attend  its  execution.  The  main  object  should  be  to 
carry  out  and  to  give  effect  to  the  intention  of  the  parties. 
In  the  case  presented  for  adjudication,  it  was  the  evident 
purpose  of  both  parties  to  secure  the  plaintifl^  as  mortgagees 
against  any  loss  by  reason  of  a  destruction  of  the  buildings 
situated  upon  the  mortgaged  premises.  The  mortgage  had 
been  executed  by  the  owner  of  the  premises  some  time  prior 
to  the  issuing  of  the  policy  to  said  owner  to  secure  her 
against  loss  and  damage  by  fire  for  the  period  of  three 
years,  and  by  the  policy  other  insurance  was  allowed.  Subse- 
quently, with  the  consent  of  the  owner,  the  defendant  agreed, 
by  an  mdorsement  upon  the  policy,  that  the  loss,  if  any, 
should  be  payable  to  the  plaintiff,  and  a  mortgage  clause 
was  annexed  to  the  policy,  by  which  it  was  agreed  that  the 
insurance,  as  to  the  interest  of  the  mortgagee  only  therein, 
should  not  be  invalidated  by  any  act  or  neglect  of  the  owner 
of  the  property  insured,  nor  \)y  the  occupation  of  the  pre- 
mises for  purposes  more  hazardous  than  was  permitted  by 
the  policy.  It  also  contained,  among  othere,  a  further  pro- 
vision, to  the  effect  that  whenever  the  company  should  pay 
the  mortgagee  any  sum  for  loss,  and  claim  that  as  to  the 
mortgagor  or  owner  no  liability  therefor  existed,  it  should 
at  once  be  subrogated  to  all  the  rights  of  the  mortgagee 
under  all  the  securities  held  as  collateral  to  the  mortgage 
debt  to  the  extent  of  such  payment ;  but  that  such  subroga- 
tion should  not  impair  the  right  of  the  mortgagee  to  recover 
the  full  amount  of  his  claim  ;  or,  at  its  option,  said  company 
might  pay  to  the  mortgagee  the  whole  amount  of  the  mort- 
gage and  receive  a  full  assignment  thereof. 

At  the  time  when  the  contract,  expressed  in  the  entry  upon 
the  policy  o£insurance,  and  in  the  stipulation  to  which  we  have 
referred,  was  made,  it  appears  to  have  been  quite  obvious 
that  the  design  of  the  parties  was  to  secure  to  the  plaintLfl^ 
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the  amount  named  in  the  policy  of  insurance  in  case  of  loss 
by  fii'e,  and  that  the  defendant  should  pay  the  whole  amount 
of  any  loss,  with  the  right  of  subrogation,  in  the  place  of  the 
plaintiff,  in  case  of  the  happening  of  the  contingency  stated 
therein.  It  is  claimed,  however,  by  the  appellant's  counsel, 
that  the  policy  was  an  insm*ance  of  the  interest  of  the  owner 
of  the  property  solely ;  that  such  owner  was  the  -assured, 
;and  the  defendant  only  agreed  to  make  good  the  loss  of  such 
owner ;  and  inasmuch  as  another  policy  existed  at  the  time, 
in  favor  of  such  owner,  although  entirely  unknown  to  both 
the  plaintiffs  and  the  defendant,  the  latter  was  entitled  to 
the  benefit  of  the  condition  contained  in  its  policy,  which 
\  declares  that  in  case  of  any  other  insurance,  whether  prior 

!  or  subsequent  to  the  date  of  the  policy,  the  assured  was 

entitled  tQ  recover  no  greater  proportion  of  the  loss  sustained 
than  the  sum  insured  beai's  to  the  whole  amount  insured 
thereon. 

This  position  cannot,  I  think,  be  maintained.  Prior  to 
the  time  when  the  moitgage  clause  was  entered  upon  the 
policy,  the  word  **  assured  "  refeiTcd  to  the  owner,  and  it  is 
hardly  to  be  assumed  that  the  mortgagees  would  have  accepted 
jsuch  a  provision  if  there  was  any  reason  to  suppose  that 
they  would  be  affected  by  any  prior  insurance.  They 
would,  no  doubt,  have  demanded  a  separate  policy  as  mort- 
giigees,  instead  of  trusting  to  the  hazard  and  uncertainty  of 
pursuing  a  remedy  upon  a  policy  of  which  they  had  no 
knowledge,  and  against  a  company  to  which  they  were 
strangers,  and  in  regard  to  whose  responsibility  they  had  no 
information  whatever.  The  legal  effect  of  the  mortgage 
clause  was,  that  the  defendant  agreed  that  in  case  of  loss  it 
would  pay  the  money  directly  to  the  mortgagees  ;  and  they 
were  thus  recognized  as  a  distinct  party  in  interest.  It 
created  a  new  contract  from  that  time  with  the  mortgagees, 
the  terms  of  which  most  clearly  indicate  that  it  had  no  rela- 
tion to  the  application  of  the  condition  referred  to.  The 
insurance  had  been  to  the  owner,  and  the  additional  pro- 
visions, which  were  incorporated  in  the  policy  by  the  mort* 


148       Hastings  et  al.  v.  Wbstchbstbr  Firb  Ins.  Co.  [March^ 

Opinion  of  the  Court,  per  Millbr,  J. 


gage  clause,  created  a  distiuct  contract  with  the  mortgagees^ 
It  was  ail  independent  agre«nent  partaking  in  no  sense  of 
the  character  of  an  assignment  of  a  policy  of  insurance, 
but  one  in  which  the  mortgagees  were  recognized  as  a  sepa-^ 
rate  party,  having  distuict  rights,  and  entitled  to  receive  the 
full  amount  of  insurance  money,  without  any  regard  what- 
ever  to  the  owner  of  the  property.  The  meaning  of  the 
word  **  assured  "  has  not  been  changed  by  the  addition  of  the 
mortgage  clause,  the  object  of  which  evidently  was  to  protect 
the  mortgagees  against  the  effect  of  the  provision  in  which 
that  word  is  employed. 

The  interest  of  the  latter  was  distinct  and  separate  when, 
this  change  in  the  policy  was  made,  and  the  intention  of  the 
parties  was,  beyond  question,  to  hisure  the  plaintiffs  under  a 
new  contract.  Any  different  interpretiition  would  lead  tO' 
great  injustice,  and.  place  the  mortgagees  under  the  control 
and  at  the  mercy  of  the  owner,  by  changing  the  character 
of  the  defendant's  liability,  which  might  operate  to  prevent 
the  indemnity  which  the  defendant  intended  to  provide.  If 
the  condition  referred  to  was  in  force  either  before  or  after 
the  arrangement,  the  owner  might  effect  other  insurance,  and 
thus  jeopard  the  rights,  if  not  entirely  control  the  security, 
of  the  plaintifl^.  The  holder  of  a  mortgage,  who  had  thus 
been  secured,  would  have  but  slender  security  if  a  double 
insurance  could  be  effected,  without  his  knowledge  or  con- 
sent, either  before  or  after  the  conti-act  had  been  made,  and 
his  contract  thus  jeopai'ded.  If  before  the  arrangement  with 
the  defendant,  as  was  the  case  here,  the  contract  created  by 
the  mortgage  clause  vrould  be  seriously  affected,  and  the 
security  intended  to  be  furnished  thereby  very  much  impaired* 
There  is  no  valid  gi'ouud  for  the  assumption  that  either  party 
intended  any  such  result  or  expected  that  any  other  insur- 
ance could  interfere  with  the  condition  and  terms  of  the  con- 
tract into  which  they  had  entered  under  the  mortgage 
clause.  It  is  conceded  that  the  object  of  this  change  of  the 
policy  was  to  protect  the  mortgagees,  and  it  would  fell 
in  securing  such  protection  if  it  rested  in  the  owner's  power 


1878.]    Hastinqs  et  aL  «.  Wbstchbstbr  Fire  Ins.  Co.         149 

Opinion  of  the  Court,  per  Millbb,  J. 

ix)  interfere  with  and  deprive  the  moitgagees  of  their  rights. 
The  just  and  reasonable  interpretation  of  the  provision,  in 
accordance  with  the  rule  laid  down  under  the  facts  pre- 
sented is,  that  the  legal  force  and  effect  of  the  policy  shall 
not  be  weakened  or  impaired.  When  it  provides  that  it 
^^  shall  not  be  invalidated,"  it  means  that  it  shall  continue 
valid  for  the  full  amount  named,  despite  of  any  act  or 
neglect  of  the  owner  or  mortgagor.  Any  other  construction 
would  be  loose,  indefinite,  unsatisfactory,  and  render  the 
clause  in  question  of  but  comparatively  little  value.  The 
contract  incorporated  in  the  policy  of  insurance  by  the 
mortgage  clause  Is  not  the  ordinary  case  of  an  assignment 
*of  the  interest  of  the  owner  in  the  policy  to  the  mortgagee, 
where  the  OMnoer  still  retains  control  over  the  propei-ty,  and 
may  affect  or  destroy  the  rights  of  the  assignees,  or  where  the 
loss  is  payable  to  the  mortgagee,  or  to  some  other  person, 
and  it  is  held  that  the  contract  is  with  the  mortgagor  and 
the  mortgagee  cannot  recover  in  case  of  a  breach  of  the  con- 
ditions of  the  policy  by  the  mortgagor.  {Grosvenor  v.  2' he 
AilajUic  Fire  Ins.  Co.  of  Brooklyn,  17  N.  Y.,  391 ;  The 
Buffalo  Steam  Engine  Works  v.  8un  Mutual  Ins.  Co.^  id., 
401.)  Where  the  assignment  is  made  by  the  mortgagor  to 
the  mortgagee,  as  collateral  to  the  mortgage,  the  owner  or 
mortgagor  still,  as  a  general  rule,  retains  title  and  posses* 
sion ;  and  as  his  interest  continues  the  same  as  previously, 
unless  some  new  contract  is  entered  mto,  no  reason  exists 
why  the  contract  contaioed  in  the  policy  should  be  changed. 
The  consent  to  the  assignment  alone,  which  is  usually  required 
by  the  by-laws  of  an  insurance  company,  is  not  enougn  to 
divest  the  owner  and  mortgagor  of  his  right  to  control,  or  to 
deprive  the  company  of  the  benefit  of  any  of  the  conditions 
of  the  policy ;  and  it  does  not  thereby  waive  a  performance 
of  the  conditions  of  the  policy  which  are  regarded  as  mate- 
rial at  the  time  of  its  delivery.  In  case  the  loss  is  payable 
to  a  thu'd  person,  who  has  no  interest  in  the  property  insured, 
but  only  claims  the  insurance  as  collateral  security  for  liabili« 
ties  incurred  prior  to  the  insurance,  the  latter  only  can  main^ 
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tain  an  action  on  the  policy  as  an  appointee  of  the  owner 
who  is  authorized  to  receive  the  same.  {JP'rink  v.  Hampden 
Ins.  Co.^  31  How.  Pr.,  30;  45  Barb.,  384;  Case  v.  Niagara 
Fire  Ins.  Co.,  3  N.  Y.  S.  C.  [T.  A  C]  R.,  33, 39;  Menoin  v. 
Star  Fire  Ins.  Co.,  7  How.,  659;  affirmed  in  Court  of  Appeals; 
May  on  Fire  Ins.,  460  ;  Flanders  on  Fire  Ins.,  441,  442.) 

The  rules  laid  down  in  the  authorities  cited  have  no  appli- 
cation, however;  to  a  case  where  a  provision  has  been  inserted 
in  the  policy  which  places  the  mortgagee  upon  another  and 
a  different  footing  from  that  of  a  mere  assignee  or  appointee- 
to  receive  the  loss.  The  mortgage  clause  was  agreed  VL\yoiL 
for  this  very  purpose,  and  created  an  independent  and  a  new 
contract,  which  removes  the  mortgagees  beyond  the  control 
or  the  effect  of  any  act  or  neglect  of  the  owner  of  the  prop- 
erty, and  renders  such  mortgagees  parties  who  have  a  distinct 
interest  separate  from  the  owner,  embraced  in  another  and  & 
different  contract.  The  tendency  of  the  recent  cases  is  to 
recognize  these  distinctions,  and  thus  protect  the  rights  of  the 
mortgagee  when  named  in  the  policy,  and  the  interest  of  the^ 
owner  and  of  the  mortgagee  are  regarded  as  distinct  subjects- 
of  insurance.  {Exodsior  Fire  Ins.  Co.  v.  Royal  Ins.  Co.y 
55  N.  Y.,  343;  Springfield  Ins.  Co.  v.  Allen,  43  id.,  392.) 

A  pohit  is  made  as  to  the  effect  to  be  given  to  the  second 
paragraph  of  the  mortgage  clause,  and  it  is  claimed  that  this- 
clearly  indicates  that  it  was  not  intended  by  such  clause  to 
change  the  policy  into  an  insurance  of  the  mortgagees  upon 
their  interest,  because  it  provides  that  the  mortgagees  shall 
notify  the  company  of  any  change  of  ownership  or  increase 
of  the  hazard  not  permitted  by  the  policy  to  the  mortgagor  or 
owner,  as  soon  as  the  same  came  to  the  knowledge  of  the  mort* 
gagees.  I  do  not  think  that  such  an  inference  can  be  drawn 
from  the  provision  referred  to.  While  it  recognizes  a  change 
of  ownership  and  an  increase  of  hazai^  by  the  mortgagor  or 
owner,  it  does  not  conflict  with  a  separate  and  independent 
insurance  of  the  interest  of  the  mortgagees.  Such  a  provi- 
sion is  not  inconsistent  with  the  existence  of  a  distinct  insur- 
able interest  of  the  mortgagees,  or  adverse  to  the  manifest 
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intention  of  the  parties  to  protect  the  rights  of  the  mort- 
gagees, indej)endent  of  the  owner,  and  to  prevent  any  inter- 
ference with  the  same  by  the  latter.  Nor  does  the  provision 
in  the  mortgage  clause  for  the  subrogation  of  the  defendant 
indicate  that  the  owner's  interest  only  was  insured.  The 
argument  is,  that  if  the  mortgagees'  interest  was  insured,  no 
agreement  as  to  subrogation  was  required,  as  the  right  existed 
as  a  matter  of  law.  The  answer  to  this  poi^ition  is,  that  the 
agreement  must  be  taken  as  an  entirety  ;  and  inasmuch  as  a 
previous  provision  authorizes  the  conclusion  that  the  interest 
of  the  mortgagees  was  intended  to  be  insured,  the  addition  of 
an  unnecessary  clause,  by  way  of  extraordinary  caution,  or  for 
any  other  reason,  cannot  impair  or  nullify  such  provision.  If 
it  is  valid  and  effectual  without  the  subrogation  clause,  it  was 
equally  so  with  it,  and  its  addition  cannot  destroy  its  validity, 
and  whether  the  agreement  be  considered  in  reference  to  all  its 
various  provisions,  or  its  diflerent  parts  separately,  the  rights 
of  the  mortgagees  remain  the  same. 

There  are,  moreover,  strong  reasons  for  claiming  that  the 
insertion  of  the  clause,  in  regard  to  subrogation,  is  evidence 
of  an  intention  that  the  plaintiff  should  be  exonerated  from 
the  application  of  the  provision  in  the  policy  as  to  other  insm*- 
ance,  and  that  the  defendant  should  be  protected  by  subro- 
gation. By  the  latter  provision,  whenever  the  defendant 
paid  the  mortgagee  any  sum  for  loss,  and  claimed  that  as  to 
the  mortgagor  or  owner  no  liability  existed  therefor,  the  right 
to  be  subrogated  was  complete.  If  the  full  amount  of  the 
policy  had  been  paid,  and  it  exceeded  the  liability  of  the 
defendant  to  the  owner,  as  was  the  fact  if  the  right  to 
contribution  existed,  theii  the  defendant  was  fully  pro- 
tected by  the  mortgage  clause.  Such  right  would  not 
have  existed  if  the  plaintiffi  were  within  the  provision  as 
to  other  insurance,  and  hence  it  follows  that  it  was  the 
intention  of  the  parties  to  restrict  its  operation,  and  to  pro- 
vide against  its  effect  by  a  full  and  sufficient  stipulation 
intered  into  for  that  express  purpose.  The  contract  is  com- 
plete by  placing  such  an  interpretation  upon  its  provisions, 
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aud  a  contrary  one  would  be  adverse  to  its  plain  meaning  and 
import. 

The  construction  we  have  given  to  the  contract  of  insurance 
in  this  case  works  substantial  justice,  and  the  plainti£&  thereby 
would  only  receive  what  actually  belong  to  them,  and  if  a 
deduction  of  four-fourteenths  is  made,  as  is  claimed  should  be 
done,  no  way  is  pointed  out,  nor  are  we  able  to  see  how,  the 
plaintifis  could  obtain  the  balance. 

The  moilgagees  cannot  claim  the  benefit  of  a  policy  exe- 
cuted by  the  mortgagor,  which  has  never  been  assigned,  or 
in  reference  to  which  they  have  no  connection.  Policies  of 
insurance  are  not  deemed  in  their  nature  incident  to  the 
property  insured,  and  do  not  cover  any  interest  which 
another  person  may  have  in  the  property  as  heir,  grantee, 
mortgagor  or  creditor,  unless  such  other  person  has  a  valid 
assignment  of  the  policy.  ( Wyman  v.  Proaser^  36  Barb., 
368 ;  Cai^evUer  v.  ProvideTice  Wash.  Ins.  Co.,  16  Peters, 
495  ;  Columbia  Ins.  Co.  v.  Lawrence^  10  id.,  507,  612; 
McDonald  v.  JBlack,  20  Ohio,  185.) 

The  policy  makes  provision  that  the  defendant  shall 
only  be  liable  for  its  proportion  of  the  loss ;  but  this 
cannot  interfere  with  the  rights  of  the  mortgagees  under 
the  special  contract  with  the  company.  It  is  not,  there- 
fore, important  to  consider  whether  mider  the  right  of  sub- 
rogation, which  exists  in  favor  of  the  defendant,  an  action 
for  contribution  lies  against  the  Lycoming  Fire  Insurance 
Company. 

As  the  condition  referred  to  was  not  intended  and  did  not 
apply  to  the  plaintifis,  it  is  not  necessary  to  consider  whether 
the  word  "property,"  as  used  therein,  meant  the  interest  of 
the  mortgagees  in  the  same. 

The  question  of  interest  was  properly  disposed  of.  Accord- 
ing to  the  terms  of  the  policy  the  loss  was  payable  sixty 
days  after  due  notice  and  proofs  furnished  of  the  same.  The 
interest,  tlierefore,  became  due  from  that  time. 

The  case  of  Mayor  v.  Hamilton  Fire  Insurance  Company 
(39  N.  Y.,  45)  was  decided,  and  the  terms  used  construed  in 
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coimeGtion  witli  the  other  conditions  of  the  policy,  and  is 
not,  we  think,  in  pomt 

The  judgment  was  right,  and  should  be  affirmed* 

Bapallo,  J.  By  the  terms  of  the  mortgage  clause 
attached  to  the  policy  the  defendant  agreed  that  the  insur- 
ance, as  to  the  interest  of  the  mortgagee  only,  should  not  be 
invalidated  by  any  act  or  neglect  of  the  mortgagor  or  owner 
of  the  property  insured,  nor  by  the  occupation  of  the  prem- 
ises for  purposes  more  hazardous  than  were  permitted  by  tlie 
policy.  But  it  was  further  agreed,  in  substance,  that  if  the 
defendant  should  pay  the  mortgagee  any  loss,  for  which  it 
would  not  be  liable  to  the  mortgagor,  it  should  be  subrogated 
to  the  rights  of  the  mortgagee  under  all  securities  for  the 
mortgage  debt,  or  it  might  pay  the  amoimt  due  on  the  mort- 
gage and  take  an  assignment  thereof. 

I  think  that  the  uiteut  of  this  clause  was,  that  in  case  by 
reason  of  any  act  of  the  mortgagors  or  owners,  the  company 
should  have  a  defense  against  any  claim  on  their  part  for  a 
loss,  the  policy  should  nevertheless  protect  the  interest  of  the 
mortgagees,  and  operate  as  an  independent  insurance  of  that 
interest,  and  iudenmify  them  against  loss  resulting  from  fire, 
without  regard  to  the  rights  of  the  mortgagoi-s  under  the 
policy;  and  that,  to  effectuate  that  intention,  we  should 
hold  that,  as  against  the  mortgagees,  the  defendant  cannot 
set  up  any  defense  based  upon  any  act  or  neglect  of  the 
mortgagors,  whether  committed  before  or  after  the  Issuing 
of  the  policy,  or  the  making  of  the  agreement  between  the 
company  and  the  mortgagees. 

To  hold  otherwise  would,  I  think,  defeat  the  purpose 
intended,  and  deprive  the  mortgagees  of  the  protection  upon 
which  they  had  a  right  to  rely.  Although  the  clause  might 
te  construed  so  as  to  exempt  the  mortgagees  from  the  con- 
fiequences  only  of  acts  of  the  owners  done  after  the  making 
of  the  agreement,  I  do  not  think,  in  view  of  its  apparent  pur- 
pose, that  any  such  distinction  was  intended.  For  instance, 
the  clause  provides  that  the  insurance,  as  to  the  interest  of 
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the  mortgagees,  shall  not  be  invalidated  by  the  occupafioa 
of  the  premises  for  purposes  more  hazardous  than  permitted 
by  the  policy.  If  the  agreement  is  to  be  construed  as  pro* 
tecting  the  mortgagees  only  against  future  acts  of  the 
mortgagors,  they  would  be  deprived  of  protection,  if  it  so 
happened  that,  at  the  time  of  making  the  agreement,  the 
premises  were  being  occupied  by  the  mortgagors  for  pur- 
poses not  permitted,  though  the  mortgagees  were  ignorant 
of  the  fact.  The  language  of  the  clause  does  not  require 
such  an  interpretation,  and  I  do  not  think  it  consistent  with 
its  spirit  and  intent. 

I  think  the  intent  of  the  clause  was  to  make  the  policy 
operate  as  an  insurance  of  the  mortgagors  and  the  mort- 
gagees separately,  and  to  give  the  mortgagees  the  same 
benefit  as  if  they  had  taken  out  a  separate  policy,  free  from 
the  conditions  imposed  upon  the  owners,  making  the  mort- 
gagees responsible  only  for  their  own  acts.  It  established 
a  privity  between  the  company  and  the  mortgagees,  and 
provided  that,  notwithstanding  that  the  insurance  might  be 
invalidated  as  to  the  mortgagors,  it  should,  nevertheless, 
protect  the  mortgagees  ;  and,  as  a  consideration  for  this 
undertaking,  it  was  stipulated  that,  in  case  the  company 
should  be  called  upon  to  pay  the  mortgagees,  under  circum- 
stances which  discharged  it  from  liability  to  the  mortgagors, 
it  should  be  indemnified  by  subrogation,  or  an  assignment 
of  the  mortgage  and  all  securities  held  by  the  mortgagees 
for  the  mortgage  debt.  This  provision,  in  case  the  policy 
were  invalidated  as  to  the  mortgagors,  made  it,  in  substance, 
an  insurance  solely  of  the  interest  of  the  mortgagees,  by 
direct  contract  ^vith  them,  unaffected  by  any  questions 
which  might  exist  between  the  company  and  the  mortgagors. 
The  same  consequences  would  follow,  pro  tanio^  from  a  par- 
tial, as  from  an  entire  invalidation,  or  a  reduction  of  the  policy 
as  to  the  mortgagor. 

There  having  been  in  the  present  case  no  additional  insur- 
ance upon  the  interest  of  the  mortgagees,  which  should 
reduce  their  claim  to  one  for  contribution,  I  do  not  think 
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they  are  affected  by  the  additional  insurance  on  the  interest 
of  the  mortgagors,  even  though  it  existed  at  the  time  of  the 
issuing  of  the  policy  now  in  question,  the  mortgagees  having 
been  ignorant  of,  and  having  no  interest  in,  such  additional 
insurance.  For  whatever  amount  the  defendant  may  have 
to  pay  the  plaintiff  in  excess  of  the  sum  which  the  mort- 
gagors  could  have  collected  on  the  policy,  were  there  no  ' 
mortgage,  the  company  is  entitled  to  reimbursement,  by 
enforcing  the  bond  and  the  mortgage,  to  which  it  is  entitled 
by  subrogation  to  that  extent ;  or  it  may  pay  them  and  tak& 
an  assignment,  in  which  case  it  would  be  bound  to  give 
credit  thereon,  only  for  its  contributive  share  of  the  loss  for 
which  it  is  liable  in  respect  of  the  interest  of  the  mortgagors. 
If  the  security  is  insufBcicnt  to  make  the  defendant  whole 
for  its  excessive  payment,  that  is  no  answer  to  the  claim  of 
the  plaintiffs  ;  it  is  a  loss  resulting  from  the  contract  of  the 
defendant  with  the  mortgagees. 

The  mortgagors  derive  no  benefit  from  the  sum  paid  by 
the  defendant  in  excess  of  its  contributive  proportion*  The 
mortgage  debt  is  not  reduced  by  that  payment,  but  only  tx> 
the  extent  of  the  contributive  share  for  which  the  policy 
stood  for  the  benefit  of  the  mortgagors.  The  mortgagors 
remain  liable  on  their  bond  for  the  amount  payable  thereon, 
beyond  this  .contributive  share,  in  case  the  company  takes  aa 
assignment.  If  the  mortgaged  premises  should,  on  a  fore* 
closure,  prove  insufficient  to  pay  this  excess,  the  mortgagors 
will  be  liable  foi*  the  deficiency.  They  have  their  claim 
against  the  Lycoming  Insurance  Company  for  its  contributive 
share  of  the  loss  which  is  identical  in  amount  with  the  excess 
which  the  defendant  is  obliged  to  pay  the  mortgagees. 
The  Lycoming  Insurance  Company  can  claim  no  benefit  from 
the  payment  by  the  defendant  to  the  mortgagees.  Whether 
the  defendant  can,  for  its  indenmity,  have  any  recourse 
acminst  the  proceeds  of  the  policy  in  the  Lycoming  Comi)any 
is  a  question  not  involved  in  the  present  case.  The  only 
question  here  is  whether  it  can  set  up  that  insurance  as 
against  the  claim  of  the  mortgagees. 
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Statement  of  case. 

For  the  reasons  stated  I  concur  in  the  conclusion  of  my 
learned  brother  Miller,  J.,  that  it  cannot,  and  that  the 
judgment  should  be  affirmed. 

All  concur  for  affirmance,  except  Allen,  Foloeb  and 
Andrews,  JJ.,  dissenting. 

Judgment  affirmed. 


Joseph  M.  Hazeltine  et  al.,  Appellants,  v*  George  W. 

Weld  et  al.,  Respondents. 

Defendants  stored  with  J.  &  U.,  warehousemen,  a  qnantity  of  Brazil  wood, 
receiving  a  warehouse  receipt,  which  stated  the  charges  for  storage  to 
be  twelve  and  one- half  cents  per  ton  per  month,  and  by  the  terms  of  which 
the  contract  of  storage  could  be  terminated  by  J.  &  U.  at  the  end  of  any 
month.  Plaintifis  thereafter  entered  into  posseseionof  the  warehouse 
under  a  lease,  by  the  terms  of  which  they  assumed,  all  outstanding  con- 
tracts for  storage.  Plaintiffs  subsequently  wrote  to  J.  &  U.  to  remove 
the  wood  at  the  end  of  the  then  current  month,  notifying  them  that  if  not 
removed  the  charge  thereafter  would  be  two  dollars  per  ton  per  month. 
"This  letter  was  shown  to  defendants,  who  claimed  that  they  had  the 
right  to  have  the  wood  remain  in  store  at  the  rate  specified  in  the 
Tece^)t  until  they  sold  it,  and  declined  to  pay  the  increased  rate. 
Defendants  did  not  remove  the  wood.  The  market-price  for  storage  did 
not  exceed  twelve  and  one-half  cents  per  month.  In  an  action  to  fore^ 
close  plaintiffs'  lien  for  storage,'  lield,  that  permitting  the  wood  to  remain 
in  store  did  not,  under  the  circumstances,  create  an  implied  contract  on 
the  part  of  defendants  to  pay  the  price  stated  in  plaintiffis*  letter ;  that 
plaintiffs  were  not  bound  to  retain  the  property  after  the  contract  was 
terminated,  and  would  have  been  justified  in  removing  and  depositing  it 
in  another  warehouse  at  the  risk  and  expense  of  the  owner ;  but  ha\ing 
retained  it,  they  were  simply  entitled  to  charge  the  market  rate  for 
storage. 

• 
<Argued  March  IS,  1878;  decided  March  26, 1878.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  affirmuig 
A  judgment  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  foreclose  a  lien,  claimed  by 
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plaintiff  as  warehousemen,   under  chapter  738,  Laws  of 
1868. 

The  property  in  question  was  a  quantity  of  Brazil  wood,^ 
which  was  stored  by  defendants,  who  composed  the  firm  of 
Weld  &  Co.,  in  a  public  warehouse,  known  as  **Kelsey'3 
stores,"  they  receiving  therefor  the  following  receipt : 

**  Brooklyn,  Jammry  24,  1871. 
"  Eeceiyed  from  Messrs.  Wm.  F.  Weld  &  Co.,  in  store 
No.  4  (Kelsey's),  ex  ship  California,  to  be  held  by  us  in 
storagq.  and  to  be  delivered  upon  their  order,  cargo  of  Brazil 
wood,  say  30,054  quintals  or  1,400  tons,  more  or  less. 
Charges :  Storage  per  month,  twelve  and  one-half  cents  a. 
ton  of  2,240  lbs.,  delivered ;  labor,  receiving  and  delivering,, 
thirty  cents. 

"JACKSON  &  UNDEEHILL." 

The  further  facts  appear  in  the  opinion. 

Oeo*  -4.  Black;  for  appellants.  Defendants  by  leaving- 
the  wood  in  store  after  the  termination  by  notice  of  their 
former  contract  were  estopped  from  denying  that  they 
assented.  {Place  v.  McElvain^  38  N.  Y.,  99;  Schuyler  v.. 
Smithy  51  id.,  309;  Despard  v.  Walbridge^  15  id.,  374; 
39;  Coily.  Planjtr,  7  Eobt.,  413;  Wells  y.  De Ley er,  1  Daly, 
Ma^k  V.  Burt^  5  Ilun,  28;  McGaoem  v.  West.  R,  li.  Co.^ 
28  How.,  493;  Robinson  v.  Pesant,  53  N.  Y.,  421.)  The- 
rights  of  the  parties  are  to  be  determmed  by  the  law  of  their 
contract  when  the  notice  to  defendants  was  given.  {WeaL 
Tr.  Co.  V.  Barber,  56  N.  Y.,  549.)  Plamtiflfe  were  not- 
obliged  to  seek  storage  elsewhere  for  the  wood  to  sav^ 
defendants  expense.     {Dubois  v.  Hermance,  56  N.  Y.,  675.) 

Samuel  Hand,  for  respondents.  If  plaintiffs  had  a  right 
to  demand  the  removal  of  the  wood,  and  it  was  not,  after 
proper  notice,  removed,  they  were  bound  to  make  the 
damages  as  light  as  possible.  (^Dillon  v.  Anderson,  43 
N.  Y.,  232;  Hoftntlton  v.  McPherson,  28  id.,  77;  Sedgw.  oa 
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Dam.,  361;  Hecksher  v.  McOrea,  24  Weiid.,  410.)  Plain- 
tif&,  in  the  absence  of  any  special  agreement  giving  them  a 
lien  upon  the  wood,  had  no  lien  upon  it,  unless  they  acted 
in  a  public  capacity,  and  were  under  some  legal  obligation 
to  receive  it  on  storage  at  a  reasonable  rate.  (Cross  oa 
Liens,  16-  11  Barb.,  41;  8  id.,  216;  28  N.  Y.,  252;  3  Hill, 
490.) 

Andbews,  J.  The  storage  receipt,  given  by  Jackson  & 
TJnderhill  to  Weld  &  Co.,  contained  no  express  agreement 
as  to  the  time  during  which  the  Brazil-wood  was  tocemain 
in  store.  The  storage  was  by  the  terms  of  the  receipt  to  be 
at  the  rate  of  twelve  and  a>half  cents  a  ton  per  month,  and 
from  this  circumstance  the  referee  held  that  the  contract  of 
storage  was  terminable  by  Jackson  &  Underbill  at  the  end 
of  any  month.  There  is  no  exception  to  this  finding,  and  it 
must  on  this  appeal  be  taken  as  giving  the  true  constnictiou 
of  the  contract. 

The  plaintifl^  on  the  1st  day  of  May,  1872,  entered  into 
possession  of  the  Kelsey  stores  under  a  lease  from  the  exec- 
utor of  the  owners,  executed  in  the  previous  March,  and 
when  the  plaintifl^  took  possession,  several  hundred  tons  of 
the  wood  were  in  the  stores.  The  lessees  assumed  by  their 
lease  the  outstandhig  contracts  of  storage,  and  the  evidence 
justifies  the  inference  that  Weld  &  Co.  knew  of  the  change 
in  the  occupation,  and  assented  that  the  plaintii&  should 
take  the  place  of  Jackson  &  Underbill  in  respect  to  the 
contract  of  January  24,  1871.  The  referee,  therefore,  cor- 
rectly held  that  the  plaintiflfe  on  the  1st  of  May,  1872, 
became  the  bailees  of  the  defend^t  of  the  wood  then  remain- 
ing in  store  upon  the  terms  of  the  original  bailment,  and 
v^rere  invested  with  the  same  right  as  was  possessed  by  Jack- 
son &  Underbill  to  terminate  the  contract. 

On  the  24th  of  June,  1872,  the  plaintiffs  wrote  to  Jack- 
son &  Underbill  requiring  them  to  remove  the  wood,  and 
notifying  them  that  if  it  was  not  removed  at  the  end  of 
the  then  current  month,  and  the  storage  paid,  they  would 
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•charge  storage  thereafter  at  the  rate  of  two  dollara  per  ton 
per  month  on  all  that  remained.  This  letter  was  delivered 
by  Jackson  &  Underhill  to  Weld  &  Co.  The  referee 
finds  that  Weld  &  Co.,  when  the  letter  was  delivered  to 
tiiem,  claimed»that  they  had  the  right  to  have  the  wood 
TOmain  on  storage  in  the  premises  imtil  sold  by  them,  at 
the  rate  expressed  in  the  receipt  of  January  24,  1871, 
and  did  not  assent  to  the  increased  rate  demanded  by  the 
plaintiff,  but  declined  and  refused  to  pay  such  increased  rate. 
Weld  &  Co.  did  not  remove  the  wood  from  the  storehouse, 
but  they  continued  to  make  sales  of  the  wood  from  time  to 
time  after  the  fii'st  of  July,  as  they  had  done  before,  and  the 
plaintrSs  delivered  it  on  the  order  of  Jackson  &  Underhill, 
until  the  twenty-fifth  of  October,  when  they  refused  to  deliver 
any  more  until  their  bill  of  storage  at  the  rate  of  two  dollars  a 
ton  per  month  from  July  first  should  be  paid,  and  soon  after 
they  commenced  this  action  to  foreclose  their  lien  on  the 
property,  claiming  that  they  were  entitled  to  a  judgment  for 
$5,553.70,  that  being  the  sum  due  for  storage  at  the  rate 
claimed  by  them.  The  referee  gave  judgment  m  their  favor 
for  $771.91,  which  was  based  upon  an  allowance  of  storage 
for  the  wood  at  the  rate  of  twelve  and  a-half  cents  a  ton  per 
month,  which  he  finds  was  the  market  rate  for  the  stoitige  of 
property  of  this  description. 

The  evidence  tends  to  show  that  it  was  the  understanding 
between  Wold  &  Co.  and  Jackson  &  Underhill,  although  not 
expressed  in  the  receipt,  that  the  wood  should  remam  in  the 
Kelsey  stores  until  sold  by  Weld  &  Co.  The  theory  upon  which 
the  plaintiffs  claim  to  reverse  the  judgment  of  the  referee  is  that 
Weld  &  Co.  having  permitted  the  wood  to  remdn  in  store  after 
notice  to  remove  it,  and  after  they  were  informed  by  the  plain- 
tiffs  that  if  not  removed  storage  would  be  charged  at  the  rate 
of  two  dollars  a  ton  per  month,  an  implied  contract  was  created 
on  the  part  of  Weld  &  Co.  to  pay  storage  at  that  rate  after 
July  first.  We  think  that  the  law  does  not  imply  such. 
a  contract  under  the  circumstances.  It  is  very  manifest 
Hiat  Weld  &  Co.  did  not  intend  to  assent  to  pay  storage 
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at  a  rate  sixteen-fold  greater  than  the  market-rate  of 
similar  storage  elsewhere  in  Brooklyn,  or  that  which  they 
had  agreed  to  pay  imder  their  contract  with  Jiickson  & 
Underhill ;  nor  could  the  plaintifl&  have  understood  that 
Weld  &  Co.  intended  to  concede  the  right  of  the  plaintiffs 
to  charge  that  rate.  The  plamtiffs  were  not  bound  to  retain 
the  property  on  storage  after  July  first,  and  it  was  the  duty 
of  Weld  &  Co.  to  remove  it  at  that  time,  and  they  were  not- 
excused  from  performing  this  duty,  although  they  may  have- 
believed  that  they  were  entitled  to  have  it  remain  in  store  on. 
the  plaintiffi'  premises,  under  the  oral  arrangement  with. 
Jackson  &  Underhill.  The  plaintiffs  were,  as  we  have 
said,  not  bound  to  retain  the  property  after  the  contract  of 
January  24,  1871,  was  terminated.  They  would  have  been 
justified  after  that  date  in  removing  it,  and  depositing  it  in 
a  warehouse  at  the  risk  and  expense  of  the  owners,  subject 
to  any  lien  they  might  have  for  charges  prior  to  the  removaL 
Such  a  disposition  would  be  consistent  with  the  general 
purpose  of  the  ownera,  to  have  the  property  kept  in  store. 
If  a  consignee  of  goods  refuses  to  receive  them,  the  car- 
rier may  deposit  them  in  a  warehouse,  and-  the  plaintiff 
might,  have  relieved  themselves  of  the  custody  of  the  wood' 
by  tlie  same  proceeding.  The  plaintiffs,  after  the  default 
of  Weld  &  Co,  to  comply  with  their  demand  to  remove  the 
wood,  were  entitled  to  charge  Weld  &  Co.  the  market  rate 
or  value  of  the  storage  from  the  time  of  the  default,  and 
were  not  confined  to  the  rate  fixed  in  the  annulled  contract. 
But  to  imply  a  contract  from  the  circumstances  of  this  case 
on  the  part  of  Weld  &  Co.  to  pay  the  exorbitant  charge  for 
storage  made  by  the  plaintiffs  is  repugnant  to  equity.  Courts 
in  some  ca^s  will  imply  a  contract  against  the  intention  of 
a  party  charged,  but  this  is  done  only  in  furtherance  of 
justice. 

The  case  of  money  obtained  by  extortion,  imposition  or 
deceit,  of  goods  obtained  by  trespass  or  fraud,  and  con- 
verted by  the  wrong-doer  into  money,  are  familiar  instances 
of  the  application  of  the  rule  that  contracts  may  be  implied 
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against  the  intention  of  parties  when  justice  requires  it. 
But  in  this  case  there  was  no  fraud  or  imposition,  and  the 
circumstances  not  only  do  not  justify,  but  repel  the  infer- 
ence, that  Weld  &  Co.  assented  to  pay  storage  at  the  rate 
named  in  the  letter  of  June  24,  1872.  The  case  of  Despard 
V.  Walbrtdffe  (15  N.  Y.,  374)  does  not  aid  the  plamtifl&. 
The  circumstances  of  that  case,  in  the  opinion  of  the  court, 
justified  the  inference  that  the  tenant  assented  to  pay  the 
rent  demanded  by  the  landlord.  Schuyler  v.  Smith  (51  N. 
Y.,  309)  proceeded  upon  the  ground  that  the  law  adjuged 
the  consequences  of  a  holding  over  by  a  tenant  from  year  to 
year  after  the  expiration  of  his  term,  and  that  a  disclaimer 
by  a  tenant  holding  over,  of  an  intention  to  hold  for  another 
year,  did  not  relieve  him  from  the  responsibility  which  the 
law  attached  to  his  act. 

We  think  the  judgment  is  right,  and  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


The  Ulster  County  Savings  Institution  v.  John  J. 
Leake  et  al.,  Respondents,  The  Howe  Insubangb 
Company,  Appellant. 

Where  a  mortgagor  has  procnred  an  insurance  for  liis  own  benefit — loss 
payable  to  the  mortgagee  —  the  mortgagee  may,  by  an  independent  con- 
tract with  the  insurer,  protect  his  mtereet  against  the  acts  of  the  mort- 
gagor upon  such  terms  and  conditions  as  he  may  secure  from  the  insurer^ 
provided  they  do  not  imx>air  or  affect  the  rights  of  the  mortgagor. 

Plaintiff  held  a  mortgage  upon  certain  real  estate,  containing  a  clause 
requiring  the  mortgagor  to  procure  an  insurance  for  the  benefit  of  the 
mortgagee.  The  owner  of  the  real  estate  procured  an  insurance,  "loss 
payable  to  the  mortgagee."  Plaintiff  had  an  independent  contract  with 
the  insurance  company,  by  the  terms  of  which  all  policies  of  the  company 
assigned  ip  or  held  by  plaintiff  as  mortgagee  should  be  binding  and  its 
interest  absolutely  insured,  and  providing  for  subrogation  in  case  the 
policy  should  be  void  as  to  the  mortgagor.  By  breach  of  a  condition  in 
the  policy,  it  beeame  forfeited  as  to  the  owner.  A  loss  ha\dng  occurred, 
the  company  paid  the  loss  to  plaintiff,  taJdng  an  amgnment  of  so  much 
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of  the  mortgage  subject  to  the  payment  of  the  balance  due  plaintiff.  In 
a  contest  as  to  surplus  moneys  arising  on  sale,  under  a  judgment  in 
an.  action  brought  to  foredoee  the  mortgage,  Tieldf  that  the  agreement 
between  plaintiff  and  the  insurer,  and  the  assignment  thereunder,  was 
Yalid^  and  the  latter  was  entitled  to  the  surplus ;  that  the  owner,  having 
forfeited  her  rights  under  the  policy,  was  not  entitled  to  the  benefit  of 
the  payment,  and  was  not  injured  by  the  assignment ;  that  it  could  not 
be  inferred  that  the  insurer  waived  the  forfeiture  and  so  paid  the  insur- 
ance, as  from  the  fact  that  it  exacted  and  procured  the  assignment  to 
which  it  was  entitled  under  its  contract  with  plaintiff,  the  conclusion  was 
irresistible  that  it  simply  paid  in  compliance  with  the  obligations  of  that 
contract. 

Waring  v.  Loder  (53  N.  Y.  58) ;  and  Ghut)e8  v.  H,  Iria,  Co.  (10  Allen,  281), 
distinguished. 

King  v.  8,  M,  F,  Ins,  Co.  (7  Gush.,  1),  disapproved. 

The  U.  C,  Savings  Institution  v.  I>ecker  (11  Hun,  515),  reversed. 

(Argued  Mai^ch  10, 1878 ;  decided  March  26, 1878.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  an  order  of 
Special  Term  in  reference  to  distribution  of  surplus  moneys 
arising  on  sale  under  a  judgment  of  foreclosure  herein. 

The  facts  appear  sufficiently  in  the  opinion. 

Ohas.  A.  Fowler^  for  Home  Insurance  Company,  appel- 
lant. The  provision  of  the  policy,  that  other  insurance, 
without  consent  of  the  iusm*er,  should  avoid  the  policy,  was 
a  valid  and  binding  element  of  the  contract  between  the 
parties.  {Potter  v.  O.  and  L,  Ins.  Co.,  5  Hill,  147;  JSgan 
V.  W.  Ins.  Co.,  5  Den.,  326;  Mullen  y.  H.  F.  Ins.  Co.,  17 
N.  Y.,  609;  Benedict  v.  Ocean  Ins.  Co.,  31  id.,  389,  391.) 
Plaintiff  had  a  right,  as  mortgagee,  to  procure  insurance  on 
its  interest,  and  the  appellant  had  a  right  to  insure  it 
{Excel.  F.  Ins.  Co.  v.  R.  Ins.  Co.,  55  N.  Y.,  343,  353; 
Foster  v.  Van  Reed,  Ct.  of  App.,  June,  1877.) 

J.  JViewton  Fiero  and  S.  L.  Magoun^  for  respondents. 
The  attempt  of  the  insurance  company  to  guarantee  the 
payment  of  the  mortgage  Was  tdtra  vires  anct  conferred  no 
benefit  upon  the  insured.     {Foster  y.  Van  Reed,  5  Hun,  321; 


1878.]       Ulster  Co.  Savings  Institution  «.  Leakb.  163 

Opinion  of  the  Conrt,  per  Church,  Ch.  J. 

Hxcel  F.  Ins.  Co.  v.  Rot/al  F.  Ina.  Co.,  55  N.  Y.,  343,  358; 
K&mochan  y.  N.  Y.  Bowery  Ins.  Co.,  17  id.,  428;  Bk. 
of  Augusta  y.Royallns.  Co.,  55  id.,  343;  Curtiss  y.LeavUt, 
15  id,,  9;  Utica  Ins.  Co.  v.  8oM,  19  J.  R.,  1;  Bai^  v. 
Mer.  Ex.  Co.,  1  Said.  Ch.,  80;  Straus  v.  Eagle  Ins.  Co.,  5 
Ohio  St.,  59;  N.  Y.  Ins.  Co.  v.  Sturges,  2  Cow.,  664; 
Jf.  Y.  Ins.  Co.  V.  Ely,  5  Conn.,  560.)  The  appellant 
insured  the  owner  of  the  equity  of  redemption,  and  the  money 
realized  fix)m  the  policy  mast  inure  to  her  benefit  and  that 
of  her  privies.  Clinton  v.  Hope  Ins.  Co.,  45  N.  Y.,  467; 
Cone  V.  JVassau  Ins.  Co.,  60  id.,  624.)  The  payment  of  the 
amount  of  the  policy  was  not  on  account  of  atid  under  the 
private  agreement  between  the  Home  Insurance  Company 
and  plaintiff,  and  must  be  regarded  as  a  payment  to  the 
party  insured.  {Waring  v.  Loder^  53  N.  Y.,  581,  586; 
King  v.  State  MuL  Ins.  Co.,  7  Cush.,  1;  Thomas  on  Mort., 
179-184.) 

Church,  Ch.  J.  This  is  a  contest  between  the  Home 
Insurance  Company  as  assignee  in  part  of  the  mortgage  to 
foreclose  which  this  action  was  brought,  and  the  decree  of 
foreclosure  obtained  thereon,  and  the  owner  of  the  equity  of 
jedemption,  and  the  owners  of  incumbrances  upon  the  equity 
■of  redemption  to  surplus  moneys  arising  upon  the  sale. 

The  insurance  company  had  issued  a  policy  upon  the  prop- 
erty upon  the  application  of  the  plaintiff  for  $3,000.  The 
plaintiff^s  mortgage  contained  a  clause  requiring  the  mort- 
gagor to  procure  an  insurance  for  the  benefit  of  the  mort- 
gagee, and  in  case  of  neglect  to  do  so,  authorizing  the  mort- 
gagee to  insure,  and  retain  a  lien  for  the  premium.  The 
policy  was  issued  to  Mrs.  Signer,  the  grantee  of  the  equity 
of  redemption,  the  loss  payable  to  the  mortgagee.  The 
buildings  insured  were  destroyed  fey  fire  after  the  decree  and 
before  the  sale.  The  policy  contained  the  usual  conditions, 
and  among  others  that  if  the  assured  had,  or  should  there- 
after make,  any  other  insurance  on  the  property,  without  the 
-consent  of  the  company  written  on  the  policy,  it  should  be 
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void.  It  was  found  by  the  judge,  at  Special  Term,  that  there 
was  other  insurauce  on  said  property  by  the  assured  to  the 
amount  of  $4,000,  which  the  Home  Insurance  Company  had 
no  knowledge  of,  and  to  which  it  had  not  consented.  The 
policy  therefore  became  void,  and  ceased  as  a  contract  of 
insurance  of  the  interest  of  Mrs.  Signor,  the  owner  of  the 
equity  of  redemption,  and  the  insurance  company,  according" 
to  the  terms  of  the  policy,  was  under  no  legal  obligation  to- 
pay  the  amount.  The  payment  waa  made  in  pursuance  of 
an  agreement  between  the  plaintiff  and  the  insurance  com- 
pany, made  in  1869,  several  yeai-s  prior  to  the  issuing  of  the 
policy,  by  which  the  insurance  company  agreed  that  all  the 
policies  of  fire  insurance  issued  by  it,  which  were  or  might 
be  assigned  or  held  by  the  plaintiff  as  mortgagee,  should  be 
binding  upon  the  insurance  company,  and  that  the  interest 
of  the  said  mortgagee  should  be  absolutely  insured  against* 
any  loss,  except  such  as  might  happen  by  means  of  invasion, 
etc.  The  contract  also  provided  that  in  case  of  loss,  "  when 
under  the  circumstances  of  the  case  the  policy  may  be  deemed 
mvalid  as  to  the  interest  of  the  mortgagor,"  the  plaintiff 
should  assign  the  bond  and  mortgage  to  the  insurance  com- 
pany, **  it  being  miderstood  that  the  only  object  of  the  agree- 
ment is  to  protect  the  mortgagee  from  loss."  The  agreement 
in  substance  provided  for  subrogation  in  case  the  policy  was- 
void  as  to  the  interest  of  the  mortgagor.  It  was  a  contract 
for  absolute  indemnity,  but  for  indemnity  only,  and  the  ques- 
tion is  whether  the  insurance  company  is  entitled  to  the  ben- 
efit of  the  contract.  It  is  well-settled  that  a  moi-tgagee  may 
insure  his  interest  as  such  in  the  property,  independent  of 
the  mortgagor,  and  if  he  does  it  at  his  own  expense,  upon 
his  own  motion,  and  for  his  sole  benefit,  the  insurer  on 
making  compensation  is  entitled  to  an  assignment  of  the 
rights  of  the  insured  {Excelsior  lyis.  Co,  v.  Royal  Ins. 
Co,,  55  N.  Y.,  343),  and  in  such  a  case  if  a  special  agi-ee- 
raent  is  made  for  subrogation,  there  can  be  no  doubt  df  its 
validity  and  binding  force.  If  by  any  arrangement  between 
the  moi-tgagor  and  mortgagee,  the  insurance  is  effected  for 
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■the  benefit  of  the  mortgagor,  or  if  the  mortgagor  pays  the 
premium  and  loss  ensues,  the  mortgagor  is  entitled  to  the 
l)enefit  of  it  by  having  it  applied  in  payment  of  his  mort- 
gage. The  interests  of  the  mortgagor  have  been  uniformly 
protected  by  the  courts,  and  in  one  case  this  court  held  that 
a  parol  understanding  unknown  to  the  insurer,  between 
mortgjigor  and  mortgagee,  would  defeat  his  right  of  subro- 
gation. (Ketmockan  v.  JVi  Y.  Bovjery  Insurance  Company , 
17  N.  Y.,  428.)  But  the  question  presented  here  is  whether 
it  is  not  competent  for  a  mortgagee  to  protect  his  interest 
4igainst  the  acts  of  the  mortgagor,  in  a  case  where  the  insur- 
ance is  taken  for  the  benefit  of  the  latter,  upon  such  terms 
and  conditions  as  he  may  secure  from  the  insurer.  It  is  very 
•clear  that  he  cannot  impair  or  affect  the  rights  and  interests 
of  the  mortgagor  by  any  contract  with  the  insurer,  or  other- 
wise, but  may  he  not  protect  himself  beyond  the  power  of 
the  mortgagor  to  effect  his  interest  ? 

The  policy  was  issued  upon  certain  conditions,  and  it 
became  forfeited  by  a  palpable  breach  of  one  of  them.  If 
there  had  been  no  other  contract  the  insurer  would  have 
been  under  no  legal  obligation  to  pay  anything.  The 
agreement  in  question  provided  substantially  for  an  uncon- 
ditional insurance  of  the  interest  of  the  mortgagee,  and,  in 
the  event  that  the  policy  was  invalid  as  to  the  mortgagor,  for 
subrogation.  The  contract  does  not  affect  or  purport  to 
interfere  with  rights  of  any  mortgagor  who  may  procure, 
or  for  whose  benefit  an  insurance  may  be  procured.  It 
merely  provides  for  protecting  the  interest  of  the  mortgagee 
after  the  interest  of  the  mortgagor  has  ceased,  and  I  am 
unable  to  perceive  any  valid  reason  why  such  a  contract 
may  not  be  made  and  enforced.  I  have  examined  with  care 
the  able  argument  of  counsel,  and  the  opinions  of  the 
General  and  Special  Terms,  and  I  find  myself  unable  to  con- 
our  with  the  conclusion  at  which  they  have  arrived.  The 
suggestion  that  the  policy  was  a  collateral  security,  procured 
-and  furnished  by  the  mortgagor,  is  answered  by  the  fact  that 
;the  security  she  furnished  was  rendered  invalid  by  her  act, 
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and  was  void.  The  insurance  company  might  have  waived 
the  forfeiture  and  paid  the  amount  upon  the  policy,  but  it 
cannot  be  affirmed  that  it  did  this  for  the  reason  that  it  was* 
bound  to  pay  the  money  upon  the  contract  of  1869,  irre- 
spective of  the  forfeiture  of  the  policy,  and  it  exacted  and 
procured  the  assignment  to  which  it  was  entitled  by  the 
terms  of  that  contract,  and  the  conclusion  is  irresistible  that 
it  paid  in  compliance  with  the  obligations  of  that  contract. 
The  provision  for  subrogation,  it  may  be  presumed,  was  a. 
part  of  the  consideration  for  the  absolute  insurance  of  the 
intei^est  of  the  mortgagee.  The  insurer  agreed  to  unqualified 
indemnity  against  loss  on  condition  of  subrogation. 

Courts  cannot  change  the  contracts  of  parties,  and  there 
is  no  justification  for  striking  out  the  condition.  The  moil- 
gagor  was  not  inj  m*cd  by  this  contract.  If  it  had  not  been  made 
she  could  not  have  received  any  benefit  from  the  policy.  It  was 
an  independent  contract  for  the  benefit  of  the  moi*tgagee,  and 
the  circumstance  that  the  mortgagor  also  had  a  policy  does  not 
affect  it  when  the  contingency  rendering  it  operative  occurs. 

I  have  examined  all  the  authorities  cited,  and  none  of  them,, 
especially  in  this  State,  favor  the  views  of  the  respondents. 
In  Waring  v.  Loder  (53  N.  Y.,  681),  so  largely  relied  upon, 
the  policy  was  a  subsisting  valid  policy  in  fevor  of  the  mort- 
gagor, and  this  court  held  that  in  such  a  case  the  mortgagee 
could  not,  by  an  arrangement  with  the  insurance  company, 
deprive  the  former  of  the  benefit  of  the  policy,  and  this  vital 
distinction  exists  in  all  the  cases  cited.  The  validity  of  such 
a  contract  as  this  was  distinctly  recognized  in  Springfidd 
Insurance  Company  v.  Allen  (43  N.  Y.,  389).  In  Graves  v. 
Hampden  Fire  Insurance  Company  (10  Allen,  281)  there 
was  no  express  stipulation  for  subrogation,  and  the  court 
denied  that  right  to  the  insurer.  The  same  court  had  pre- 
viously held  that  an  insurer  was  not  entitled  to  subrogation 
from  a  mortgagee  who  had  insured  as  such  at  his  own 
expense  and  •  for  his  own  benefit  {King  v.  Sun  MuL  F. 
Ins.  Co.,  7  Cush.,  1),  a  doctrine  which  has  not  been  adopted 
in  this  State.     (Thomas  on  Mortgages,  183.) 
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It  follows  that  upon  the  facts  as  found  by  the  Special 
Term,  the  order  of  the  Oeneral  and  Special  Terms  must  be 
reversed,  and  a  rehearing  ordered. 

All  concur. 

Order  reversed. 


Thomas  E.  Fairfax,  Respondent,  v.  Thb  New  York  Cbn- 

TRAL  AND  HuDSON  RiYEB  Railroad  Comfany,  Appel-     jm  '^1 
lant.  • 


Plaintiff  bought  a  ticket  of  the  G.  T.  R.  Co.,  a*  Montreal,  from  {hat  city 
by  railroad  to  Troy  or  Albany,  thence  by  steamboat  on  the  Hudaoa  river 
to  New  York.  "Bui  h&ggSLge  was  checked  to  go  by  the  same  route,  but 
the  railroad  agent  at  Troy  delivered  it  to  defendant,  who  received  and 
transported  it  over  its  road  to  New  York.  It  was  placed  in  its  baggage- 
room.  Three  days  thereafter,  and  as  soon  as  plaintiff  had  reason  to 
believe  that  his  baggage  had  been  carried  by  defendant,  he  demanded  it ; 
a  portmanteau  could  not  be  found.  In  an  action  to  recover  for  the  loss, 
kdd,  that  the  delivery  of  the  baggage  to  defendant  was  the  wrongftd 
act  of  the  railroad  agent  at  Troy,  who  was  not  plaintiff's  agent  in  any 
sense  that  would  enable  him  to  bind  plaintiff  by  his  acts ;  that  defend- 
.ant  at  least  incurred  the  liability  of  a  warehouseman,  and  was  bound 
to  exercise  ordinary  care,  to  account  for  the  baggage  in  some  way  when 
demand  was  made,  and  to  show  that  it  had  disappeared  without  its 
fault. 

In  the  portmanteau  were  thirty-nine  English  sovereigns.  The  court 
charged  the  jury,  if  they  found  for  plaintiff,  that  they  should  allow  the 
value  of  the  sovereigns,  if  they  fotmd  they  were  a  proper  and  reason- 
able amount  for  plaintiff  to  carry  with  him  for  his  journey ;  and  that,  in 
deciding  this  question,  they  should  take  into  consideration  his  circum- 
stances, the  length  and  character  of  his  journey,  and  the  fact  that  he  was 
in  a  foreign  country.  To  which  charge  defendant's  counsel  duly  excepted. 
Mdd,  that  the  charge  was  at  least  as  favorable  to  defendant  as  the 
law  required ;  that  defendant,  having  taken  the  portmanteau  without 
plaintiff's  knowledge  or  assent,  was  bound  to  care  for  it  and  its  con- 
tents, no  master  what  they  were. 

In  the  portmanteau  were  articles  of  clothing  made  for  plaintiff  and  partly 
worn.  The  court  charged  that  plaintiff  was  entitled  to  recover  the  full 
value,  for  use  to  him,  of  the  clothing,  and  not  merely  what  it  could  be 
sold  for  in  money.     Held,  no  error. 

As  to  whether  the  defendant  was  IiaT>le  absolutely  for  the  baggage. 
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upon  the  theory  that  its  interference  therewith  was  wholly  nnauthor- 
ized  and  wrongful,  qtutre* 

(Argaed  March  18, 1878;  decided  March  26, 1878.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  verdict.  (Reported 
below,  11  J.  <fc  D.,  18.) 

This  action  was  brought  to  recover  the  value  of  a  port- 
manteau and  contents,  alleged  to  have  been  delivered  to 
defendant,  at  Troy,  to  be  transported  to  New  York,  and  to 
have  been  lost  through  its  negligence. 

The  case,  upon  a  former  appeal,  is  reported  in  67  N.  Y.,  11. 

Frank  Loomis^  for  appellant.  In  the  delivery  of  the 
portmanteau  to  defendant,  the  Grand  Trunk  Railway  acted 
as  jjlaintiff 's  agent.  (Nelson  v.  H.  It.  R.  R.  Co.y  48  N.  Y., 
498;  No.  R.  R.  Go.  v.  FUchburg  R.  R.  Co.,  6  Al.  [Mass.], 
254;  Rawaon  v.  Holland,  59  N.  Y.,  617;  1  Pare,  on  Con. 
[4th  ed.],  39;  Out.  Bk.  v.  N.  J.  Stbt.  Co.,  59  N.  Y.,  516.) 
Although  plaintiff  personally  committed  no  fmud,  ho  was 
bound  by  any  misrepresentation  made  by  his  agent.  Bur- 
nell  V.  N.  r.  a  R.  R.  Co.,  45  N.  Y.,  184;  Colli7is  v.  B. 
and  Me.  R.  R.  Co.,  10  Cush.,  506;  WaMron  v.  Stevens,  12 
Wend.,  100;  Brovm  v.  Montgomery,  20  N.  Y.,  287;  Bennel 
v.  Judson,  21  id.,  238;  Devoe  v.  Brandt,  53  id.,  462;  Cos- 
sard  V.  Hinman,  6  Bosw.,  8;  Hall  v.  Erwin,  60  Barb.,  349; 
Magnin  v.  Dinsmore,  62  N.  Y.,  35.)  The  court  erred  in 
refusing  to  charge  that  the  relation  of  carrier  to  a  passenger 
and  his  baggage  did  not  exist  between  plaintiff  and  defend- 
ant. (5  J.  &  S.,  516;  8  id.,  128;  Ang.  on  Law  of  Carriers, 
§§  107,  110;  2  Redf.  on  Railways  [4th  ed.],  39;  Laws  1850, 
chap.  140,  \  28,  sub.  9;  Glasco  v.  N.  Y.  C  R.  R.  Co.,  36 
Barb.,  557;  Jones  v.  Norwich  aiid  N.  Y.  Tr.  Co.,  50  id., 
193;  10  Cush.,  506.)  Defendant  would  only  be  liable  for 
gross  negligence.  {Edson  v.  Weston,  7  Cow.,  278;  Beards- 
lee  V.  Richardson,  11  Wend.,  25;  10  Cush.,  506.)  The 
question  whether  defendant  had  made  proper  arrangement^^ 
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to  guard  against  the  theft  of  baggage  by  its  servants  wjus 
improperly  submitted  to  the  jury.  [SchrrucU  v.  Blood,  9 
Wend.,  268.) 

Albert  Stickney^  for  respondent.  If  there  was  a  mis- 
delivery, defendant  was  absolutely  liable  as  for  a  conversion 
whether  negligent  or  not.  {Youl  v.  jETario^^fe,  Peake,  68; 
Jjubbock  V.  IngliSj  1  Stark.,  104;  Story  on  Bailm'ts,  §  450; 
Hall  V.  B,  and  W,  R,  R.  Co.,  14  Al.  439;  P7'ice  v.  Oswego 
R.  R.  Co.,  50  N.  Y.,  213;  BaileT/  v.  //  R.  R.  R,  Co,,  49 
id.,  70;  Bush  v.  Romej\  2  T.  &  C,  597;  Stickneyy.  Allen, 
10  Gray,  352;  Suydam  v.  Jenkins,  3  Sandf.,  621.)  The 
defense  of  fraud  could  not  be  maintained.  (37  Sup'r  C.  E., 
530;  40  id.,  137;  2  Redf.  R.  Cas.,  218.)  Defendant  wa^  a 
wrong-doer  in  taking  the  trunk  in  its  possession,  and  on 
failure  to  deliver  it  on  demand  became  liable  as  for  a  con- 
Tersion.  {^Saltus  v.  Everett,  20  Wend.,  267,  275;  Robinson 
T.  Baker,  5Cush.,  137;  FUchy,  Newberry,  1  Doug.  [Mich]., 
1;  Stevens  v.  Boston,  etc,  R.  R.  Co..,  8  Gray,  262;  Bings 
y.  Pigott,  9  C.  &  P.,  208.) 

Eabl,  J.  There  is  no  imputation  upon  the  honesty  and 
good  faith  of  the  plaintiff.  He  made  a  contract  at  Montreal 
to  be  carried  by  railroad  to  Troy  or  Albany,  and  thence  by 
steamboat  upon  the  Hudson  river  to  New  York.  His  bag- 
gage was  checked  to  go  by  the  same  route.  It  was  carried 
to  Troy  by  railroad,  and  there  the  railroad  agent,  instead  of 
delivering  it  to  be  carried  by  steamboat  to  New  York,  deliv- 
ered it  to  the  defendant.  The  defendant  received  it  to  l>e 
transported  over  its  road  to  New  York,  supposing  that  the 
plaintiff  had  a  ticket  for  the  same  route. 

The  delivery  of  the  baggage  to  the  defendant  was  the 
wrongful  act  of  the  agent  of  the  Rensselaer  and  Saratoga 
Bailroad  Company.  He  was  not  the  agent  of  the  plaintiff. 
The  various  railroad  companies,  which  had  contracted  to 
carry  him,  were  not  his  agents.  They  were  contractors  with 
him,  and  owed  him  the  duty  to  carry  him  and  his  baggage 
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as  they  had  agreed.  Their  employees  were  not  his  agents  in 
any  sense  that  would  enable  them  to  bind  him  by  their  acts. 
The  defendant  had  no  right  to  take  and  carry  this  baggage. 
It  was  bound  to  know  by  the  marks  on  the  check  that  it  was 
to  be  carried  by  another  route.  But  it  took  the  baggage  for 
transportation  to  New  York,  and  was,  therefore,  bomid  to 
carry  it  safely,  and  when  it  reached  New  York  was  bound  to 
deliver  it  to  the  plaintiff  upon  demand.  It  thei*e  placed  the 
baggage  in  its  baggage-room  on  the  afternoon  of  October 
ninth,  and  it  remained  there  until  the  morning  of  the  twelfth. 
Between  eight  and  twelve  o'clock  of  that  day  the  plaintiff 
demanded  his  baggage,  and  it  could  not  be  found. 

As  was  decided,  when  this  case  was  here  upon  the  prior 
appeal,  the  defendant  incurred  at  least  the  responsibility 
of  a  warehouseman.  (^Fairfax  v.  iV.  Y.  C.  and  H.  M, 
R.  /?.,  67  N.  Y.,  11.)  That  responsibility  required  of 
it  ordinary  care  in  the  keeping  and  delivery  of  the  bag- 
gage ;  and  it  was  before  decided  upon  the  facts  as  they 
then  appeai*ed  that  it  was  a  question  of  fact  for  the  jury 
whether  the  defendant  took  such  care.  The  facts  upon  the 
second  trial  were  not  materially  changed.  They  were  at 
least  not  so  far  changed  that  the  court  could,  as  matter  of 
law,  say  that  the  defendant  was  not  guilty  of  culpable  negli- 
gence. The  plaintiff  demanded  his  baggage,  and  that  cast 
upon  the  defendant  the  burden  of  accounting  for  it  in  some 
way.  It  was  bound  to  show  that  it  had  disappeared  from  its 
baggage-room  without  its  fault.  This  it  attempted  to  do,  but 
it  failed  to  show  clearly  what  became  of  it.  It  was  either 
stolen  or  misdelivered.  It  was,  under  all  the  circumstances, 
for  the  jury  to  determine  which.  If  it  was  misdelivered  then 
the  defendant  became  liable  for  it. 

The  plaintiff  cannot  be  charged  with  any  negligence  in 
not  claiming  his  baggage  sooner.  As  soon  as  he  reached 
New  York,  and  had  reason  to  believe  that  his  baggage  had  been 
carried  over  defendant's  road,  he  called  for  it,  and  demanded 
it.  He  thus  certainly  discharged  any  duty  he  owed  the 
defendant,  which  had  taken  and  carried  his  baggage  and 
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placed  it  in  its  baggage-room  without  his  knowledge  or 
assent* 

The  general  charge  of  the  court  to  the  jury  was  as  favorable 
to  the  defendant  as  the  law  required.  But  several  exceptions 
to  the  charges,  and  refusals  to  charge,  were  taken,  which 
must  be  briefly  noticed  : 

First  The  court  refused  to  charge  that  the  relation  of 
carrier  to  a  passenger  and  his  baggage  did  not  exist  between 
plaintiff  and  defendant.  This  refusal  was  proper.  The 
matter  was  whoUy  immaterial.  I  am  incliaed  t»  think  that 
the  defendant  in  taking  and  conveying  this  baggage,  without 
the  knowledge  or  assent  of  the  plaintiff,  might  be  treated  as 
having  voluntarily  assumed  the  responsibility  of  a  common- 
carrier.  But  whether  it  might  or  not,  it  is  sufficient  for  tins 
action  that  it  assumed  at  least  the  responsibility  of  a  ware- 
houseman, and  that  imposed  upon  it  the  duty  of  ordinary 
care ;  and  hence,  also,  the  couit  did  not  err  in  refusing  to 
charge  that  the  defendant  was  liable  only  for  loss  caused  by 
gross  negUgence. 

Second.  The  court  charged  the  jury  that  the  defendant 
was  not  liable  for  the  loss  of  the  baggage,  if  it  exercised 
ordinary  care,  whether  such  loss  was  from  theft  or  a  misde- 
livery, and  hence  all  the  charge  requested  in  reference  to  a 
reasonable  time  for  the  plaintiff  to  claim  the  baggage  was 
wholly  immaterial.  The  defendant  had  this  baggage  without 
plaintiff's  knowledge  or  assent,  and  he  claimed  it  as  soon  as 
he  knew  where  it  was,  and  he  could  not,  therefore,  be 
charged  with  any  delay  or  default. 

Third.  In  the  plaintiff's  portmanteau  were  thirty-nme 
English  sovereigns,  worth  $218.40,  and  the  court  charged 
the  jury  that  they  should  allow  the  value  of  the  sovereigns, 
if  they  found  that  the  amount  of  them  was  a  proper,  reason- 
able, and  necessary  amount  for  the  plaintiff  to  carry  with 
him  in  his  portmanteau  for  his  journey  ;  and  in  deciding  this 
point  that  they  should  take  into  consideration  the  position 
and  circumstances  of  the  plaintiff,  the  length  and  character 
of  his  journey,  the  contingencies  and  accidents  that  might 
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naturally  arise,  and  the  fact  that  he  was  in  a  foreign  country. 
"The  defendant  excepted  to  this,  and  asked  the  court  to  charge 
that  it  was.  not  liable  for  the  sovereigns.  The  charge,  as 
made,  was  at  least  as  favorable  to  defendant  as  the  law 
required.  The  plaintiff  did  not  deliver  this  portmanteau  to 
the  defendant  for  carriage,  and  in  no  way  practiced  upon  the 
defendant  any  fraud  as  to  its  contents.  He  had  no  oppor- 
tunity to  inform  defendant  of  the  contents.  It  took  the 
poitmanteau  without  his  knowledge  or  assent,  and  was  bound 
to  care  for  it,  and  its  contents,  no  matter  what  they  were. 

Fourth.  The  court  did  not  err  in  charging  the  jury  that 
the  plaintiff  was  entitled  to  recover  the  full  value  of  the 
clothing  for  use  to  him,  in  New  York,  and  not  merely  what 
it  could  be  sold  for  in  money.  The  clothing  was  made  to 
fit  plaintiff,  and  had  been  partly  worn.  It  would  sell  for 
but  little,  if  put  mto  market  to  be  sold  for  second-hand 
clothing,  and  it  would  be  a  wholly  inadequate  and  unjust 
rule  of  compensation  to  give  plaintiff,  in  such  a  case,  the 
value  of  the  clothing  thus  ascertained.  The  rule  must  be  the 
Talue  of  the  clothing  for  use  by  the  plaintiff.  No  other  rule 
would  give  him  a  compensation  for  his  damages.  This  rule 
must  be  adopted,  because  such  clothing  cannot  be  said  to 
have  a  market-price,  and  it  would  not  sell  for  what  it  was 
really  worth. 

Fifth.  There  are  other  exceptions,  but  they  are  either 
plainly  without  foundation,  or  disposed  of  by  what  has 
already  been  said. 

We  do  not  mean  to  decide  that  the  defendant  incurred  no 
greater  responsibility  than  that  of  a  warehouseman.  It  may 
lye  that  it  was  absolutely  liable  for  this  baggage,  upon  the 
theory  that  its  interference  therewith  was  wholly  unauthor- 
ized and  wrongful. 

The  judgment  must  be  affirmed,  with  costs. 

All  concur,  except  Allen,  J.,  not  sitting. 

Judgment  affirmed. 
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The  People  ex  rel.  Cyrus  Lawrence,  Respondent,  v.  Thb 
Board  of  Supervisors  of  the  CouNxr  of  West- 
chester, Appellant. 


Where  the  relator,  npon  application  for  a  mandamus,  takes  no  issue* 
ujwn  the  allegationB  of  the  defendant's  affidavits,  but  proceeds  to  argu- 
ment and  asks  for  a  peremptory  writ,  this  is  equivalent  to  a  demurrer  f 
it  is  an  admission  of  the  truth  of  the  fEu;ts  alleged  in  said  affidavits,  but 
a  denial  of  their  sufficiency  in  law  to  prevent  the  issuing  of  the  writ. 

The  provision  of  the  appropriation  act  of  1863  ($  5,  chap.  393,  Laws  of 
1863),  providing  that  county  treafiurere,  upon  payment  to  the  State 
treasiu^r  of  the  amount  of  Stite  tax  in  their  hands,  may  retain  the 
compensation  to  which  they  may  be  entitled,  which  shall  not  exceed  the 
amount  now  authorized  by  law,  and  shall  noty  in  any  case,  exceed  the 
sum  of  ^000,  was  intended  as  a  new  and  exclusive  rule  for  the  whole 
State,  and  any  prior  local  act  allowing  a  county  treasurer  to  retain  a. 
greater  sum  than  that  specified  for  receiving  and  paying  over  the  State 
tax  must  yield  to,  and  is  limited  by,  said  provision;  so  that  while  the  rate 
of  compensation  may  be  governed  by  the  local  act  or  by  the  action  of  a 
board  of  supervisors  in  pursuance  of  it,  the  compensation  that  the 
county  treasurer  may  retain  or  receive  either  from  the  State  or  the 
coxmty  can  in  no  case  exceed  ^,000. 

Accordingly,  Tiddf  where,  under  the  provisions  of  the  act  of  1855  (chap. 
346,  Laws  of  1856),  in  relation  to  county  treasurers'  fees  in  Westchester 
county,  the  board  of  supervisors  of  that  county  fixed  the  fees  at  one  per 
cent  for  receiving  and  paying  out,  and  where  the  fees  upon  the  State 
tax  at  this  rate  exceeded  92,000,  that  the  action  of  the  board  was  inoper- 
ative as  to  the  excess,  and  the  county  treasurer  could  not  retain  that 
sum  out  of  the  State  tax  and  charge  the  balance  to  the  county. 

Where  the  board  of  supervisors  of  said  county,  in  auditing  the  account  of 
the  county  treasurer,  allowed  him  such  excess,  held,  that  a  mandamus, 
upon  the  application  of  a  taxpayer,  would  lie  requiring  the  board  to 
reconsider,  revoke  and  annul  the  audit  so  far  aa  it  allowed  to  the 
county  treasurer  any  sum  in  excess  of  the  ^,000. 

People  ex  rel.  Lawrence  v.  Board  of  Swperviaors  of  Westchester  Co,  (11 
Hun,  306),  modified. 

Supervisors  of  Chenango  Co,  y.  BirdsaU  (4  Wend.,  453),  distinguished. 

(Argued  March  19, 1878 ;  decided  March  26, 1878.) 

Appeal  from  order  of  the  Genei-al  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  affirming  an  order 
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of  Special  Term  directing  the  issuing  of  a  writ  of  peremptory 
mandamus.     (Reported  below,  11  Hun,  306.) 

The  relator  made  application  for  the  writ  as  a  taxpayer 
of  the  county  of  Westchester,  upon  affidavits  which  state  d 
in  substance,  that  the  State  tax,  levied  in  said  oounty  for  the 
yejir  1875,  was  $337,002.52;  that  the  county  treasurer 
charged  for  his  fees  one  per  cent  on  all  of  said  sum  ;  that  he 
retained  $2,000  and  charged  to  the  county  $1,370.02,  which 
was  allowed  to  him  by  defendants.  An  affidavit  on  behalf 
of  defendants  was  presented,  which  alleged,  in  substance, 
that  the  board  of  supervisors  of  said  county,  by  resolution 
passed  in  1869,  under  and  in  pursuance  of  the  act,  chapter 
346,  Laws  of  1855,  in  relation' to  the  fees  of  the  county 
treasurer,  fixed  the  fees  of  the  county  treasurer  at  one  per 
cent  for  receiving  and  disbursing,  which  commissions  were 
allowed  him  upon  the  audit  of  his  account ;  that  the  amount 
of  the  State  tax  for  the  year  1875  was  not  $337,002.52,  but 
was  $266,857.38,  and  that  the  board  allowed  one  per  ceut 
on  the  excess  of  said  sum,  over  and  above  $200,000,  upon 
which  the  treasurer  was  allowed  one  per  cent,  i.  c,  $2,000, 
by  the  State  comptroller. 

The  material  portion  of  the  order  is  as  follows  : 
'^  It  is  ordered  and  adjudged  that  a  mandamus  issue  out 
of  and  under  the  seal  of  this  court,  directed  to  the  said  the 
board  of  supervisors  of  the  county,  commanding  them  forth- 
with to  reconsider,  revoke,  vacate,  annul  and  set  aside  any 
and  every  resolution,  order,  or  other  act,  or  proceed- 
ing on  their  pait  heretofore  made,  which  allows,  authorizes 
or  permits  George  W.  Davids,  treasurer  of  the  county  of 
Westchester,  to  credit  himself  with,  or  to  take  or  appropriate 
to  his  own  use  or  benefit,  the  sum  of  $1,370.02,  or  any  other 
sum  which  is  in  excess  of  the  sum  of  $2,000,  retained  by 
said  treasurer  for  his  fees  on  moneys  paid  to  the  comptroller 
of  the  State  for  taxes  of  1875,  or  commissions  on  the  State 
tax  of  1875,  and  that  the  said  board  of  supervisors  of  the 
county  of  Westchester  forthwith  order  and  direct  said  treas- 
urer to  place  said  sum  of  money  to  the  credit  of  said  county." 
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A  writ  of  mandamus  was  issued  following  the  language 
of  the  order. 

Samuel  Handy  for  appellant.  The  compensation  of  the 
county  treasurer  is  a  county  charge.  (1  R.  S.,  385,  §  3.) 
The  board  of  supervisors  of  Westchester  county  is  given  the 
power  by  special  act  to  fix  such  compensation.  (Laws 
1855,  chap.  346.)  The  special  act  of  1855  (chap.  346)  was 
not  repealed  or  altered  by  the  act  of  1863  (chap.  393),  no 
such  intention  being  expressed.  In  re  Cent,  Parky  50  N.  Y., 
497;  People  v.  Quigg,  59  id.,  88;  Mongean  v.  People^  55 
id.,  616;  iSmith  v.  People^  47  id.,  330;  Vanderburgh  v. 
VU.  of  Ghreenbuahy  66  id.,  1;  Vih  of  Deposit  v.  Vail,  5  Hun, 
315.) 

Robert  S.  Hart,  for  respondent.  The  compensation  of 
the  county  treasurers  of  this  State,  upon  the  State  tax,  is 
limited  to  $2,000.  (Laws,  1863,  chap.  393,  §  5,  p.  666; 
People  V.  Devlin,  33  N.  Y.,  273.)  So  far  as  the  State  taxes 
are  concerned,  a  county  treasurer  is  to  be  treated  as  a  State 
officer.  {Bd.  Suprs.  Monroe  Co.  v.  Otis,  62  N.  Y.,  97; 
jSuprs.  Liv.  (Jo.  V.  White,  30  Barb.,  80;  Laws  1866,  chap. 
696.)  The  act  of  1863  (chap.  393)  acted  as  a  repeal  of  the 
act  of  1855  (chap.  346).  {Roosevelt  v.  Godard,  52  N.  Y., 
534;  Ifewell  v.  People,  7  id.,  97.) 

FoLGER,  J.  The  affidavits  before  us  in  this  case  diffi?r  in 
their  statements  of  facts.  In  such  case,  if  the  relator  takes 
BO  issue  upon  the  allegations  of  the  affidavit  of  the  defend- 
ants, and  proceeds  to  argument,  and  asks  for  a  peremptory 
writ,  that  is  equivalent  to  a  demurrer  ;  it  admits  the  truth 
of  those  allegations  as  statements  of  fact,  but  denies  their 
sufficiency  in  law  to  prevent  the  issuing  of  the  writ.  {People 
ex  rel  v.  The  Bd  of  AppH,  64  N.  Y.,  604.)  The  affidavit 
furnished  by  the  defendants  shows  that  they  allowed  the 
county  treasurer  one  per  centum  upon  the  sum  of  $266,857.38, 
less  $2,000  allowed  to  him  by  the  comptroller  of  the  State. 
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A  few  figures  made,  show  that  the  amount  allowed  by  the 
defendants  upon  that  basis  was  $668.57.  The  difference  in  the 
statements  of  amomits  allowed,  m  the  two  affidavits,  arisen 
from  the  difference  in  the  statement  of  the  amount  of  the 
State  tax.  The  amoimt  of  that  tax  above  given  is  that 
which  is  alleged  in  the  affidavit  of  the  defendants. 

Then  the  question  is,  whether  even  that  amount  should 
have  been  allowed.  The  defendants  were  once  authorized  by 
law,  to  allow  the  treasurer  of  their  county  one  per  centum  on 
all  sums  received  and  paid  out  by  him.  (Laws  of  1855, 
chap.  346,  §1,  p.  622.)  In  1863,  in  the  general  appropria- 
tion bill  of  that  year  (Laws,  chap.  393,  §  5,  p.  665),  the 
Legislature  provided  that  the  several  county  treasurers  of 
the  State,  on  or  before  the  first  day  of  April  in  each  year, 
should  pay  to  the  State  treasurer  the  amomit  of  State  tax 
raised  and  paid  over  to  them  respectively,  retaining  the  com- 
pensation to  which  they  might  be  entitled,  not  exceeding  the 
amount  authorized  by  law,  and  not  in  any  case  exceeding 
$2,000.  It  is  a  rule,  that  where  there  are  no  words  of 
explicit  repeal  in  a  later  act,  it  does  not  repeal  by  implica- 
tion a  former  act,  imless  the  later  enactment  is  so  repug- 
nant to  the  former  as  that  they  both  cannot  exist  together. 

This  rule  applies,  in  an  especial  manner,  where  the  former 
enactment  is  local  and  the  later  one  is  general.  Yet,  if  it  is 
plain,  that  the  Legislature  meant  to  make  a  new  and  exclu- 
sive rule  for  the  whole  State  and  for  all  cases,  the  local  act 
must  yield  to  the  later  general  act.  It  is  plain,  that  this  fifth 
section  of  the  act  of  1863,  meant  to  include  every  county 
treasurer  in  the  State,  and  to  require  from  every  such  officer, 
payment  of  the  State  tax  into  the  State  treasury  by  the  first 
day  of  April  in  each  year.  It  is  plain,  that  it  meant  to  affect 
the  compensation  of  every  county  treasurer,  and  to  restrict 
him  to  the  legal  recompense,  and  not  to  permit  that  to  go 
beyond  $2,000.  The  emphatic  words  '*  in  any  (Xise"  with 
which  the  provision  above  given  ends,  points  the  restriction 
to  every  county  treasurer  and  to  every  locality  in  the  State, 
and  overrides  every  other  provision  in  regard  to  compeasa- 
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tion  which  would  allow  more  than  tLit  sum,  so  far  as  aa 
excess  over  that  sum  is  concerned.  But  it  is  claimed,  that  it 
relates  only  to  the  compensation  which  may  be  retained 
from  the  State  treasury,  and  not  to  that  which  any  county 
may,  under  any  law,  elect  to  give  a  county  treasurer.  This, 
however,  depends  upon  this  notion:  Is  it  not  the  purpose  of 
the  statutes  and  the  practice  of  the  government  that,  what- 
ever compensation  the  county  treasurer  may  receive  for 
receiving  and  paying  over  the  State  tax,  is  to  be  paid  in 
effect  by  the  State,  by  the  county  treasurer  retaining  the 
same,  from  the  payment  made  by  him,  on  account  of  the  State 
tax,  to  the  State  treasurer.  We  think  that  such  is  the  law 
and  the  practice.  Then  the  effect  of  those  laws,  which  give 
to  boards  of  supervisors  the  power  to  fix  the  compensation, 
of  county  treasurers,  is  this  :  That  they  may  fix  it  at  so  much, 
to  be  paid  by  the  State,  and  so  much  by  the  county.  This 
being  so,  a  general  act,  which  limits  the  amount  of  compensa- 
tion from  the  State  treasury,  is  hostile  and  repugnant  to  aa 
act  which  allows  a  local  authority,  to  give  a  rate  of  compen- 
sation which  will  yield  more  to  the  oflScer  for  the  receipt  and 
payment  of  the  State  tax  ;  and  being  so,  the  local  act  must 
fall  pro  tanto.  We  are,  therefore,  of  the  opinion  that  the 
board  of  supervisors  of  Westchester  county  may  name  a  rate 
of  compensation  for  the  treasm-er  of  that  coun^''  as  high  as- 
one  per  centum  ;  but,  if  that  will  give  him  more  than  $2,000 
on  the  moneys  paid  by  him  to  the  State  treasurer,  it  is 
inoperative  above  that  amount  as  to  those  moneys,  though, 
on  all  other  moneys,  it  is  operative  in  full,  whatever  may  bo 
the  sum  which  the  compensation  reaches. 

It  follows  from  this  that  the  county  treasurer  in  the  case 
before  us  had  no  right  to  retain,  as  his  fees,  on  receiving  and 
paying  over  the  State  tax,  more  than  $2,000  ;  and  that  the 
board  of  supervisors  eiTed  in  auditing  his  account  made  upon 
a  different  theory  ;  and  that  the  writ  of  mandamus  was 
properly  sent  to  them,  unless  some  of  the  minor  objections 
made  by  them  are  valid. 

It  is  said,  (as  one  of  these),  that  the  writ  will  not  remedy 
SicKBLs. — Vol.  XXVIII.     23 
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the  difficulty  or  afford  the  relief  sought.  It  will  remove  the 
adjudication  upon  the  accounts  of  the  treasurer  made  by  the 
board.  This  was  made  in  a  matter,  and  as  to  the  accounts 
of  an  officer,  where  it  had  jurisdiction.  It  was  not  void; 
it  was  erroneous,  as  it  proceeded  on  a  wrong  notion  of  the  law. 
Thus,  if  the  writ  goes,  the  treasurer  is  left  without  the  protec- 
tion of  that  audit,  and  must  answer  to  any  authoritative  tribu- 
nal upon  the  facts  and  the  law  of  his  case  as  they  will  appear. 
We  do  not  think  that  the  doctrine  of  JSup.  of  Chenango 
V.  Birdaall  (4  Wend.,  453)  applies  in  this  case.  That  was  a 
raking  over,*by  action  on  the  bond  of  a  county  treasurer,  of 
liis  accounts  for  a  series  of  years,  after  they  had  been  passed 
upon  and  settled  by  the  predecessors  in  office  of  the  plaintifSs 
in  that  case.  It  was  put  upon  the  ground  of  a  final  settle- 
ment having  been  made,  with  knowledge  of  all  the  facts, 
and  after  the  calming  of  differences  of  opinion  as  to  the 
^propriety  of  the  charges  made  by  him.  The  judgment 
~was,  that  a  subsequent  board  could  not  ignore*  that  set- 
tlement and  open  the  accounts  again  and  sue.  The  case 
la  different  here.  This  is  the  same  board  which  passed 
■the  resolution.  A  taxpayer  intervenes,  and  asks  the  com- 
mand of  the  court  to  that  board  to  rectify  a  legal 
«rror  into  which  it  had  fallen.  Upon  the  whole  then 
we  are  of  the  opinion  that  a  writ  of  mandamus  was  author- 
ized. It  haa  been  noticed  that  the  amounts  alleged,  and 
admitted  to  have  been  retained  by  the  treasurer,  are  not  the 
same  in  the  two  affidavits.  If  the  writ  absolutely  affected 
Ihe  amount,  it  would  need  to  be  amended ;  but  it  is  in  the 
isltemative.  It  names  the  sum  of  $1,370.02  ;  but  it  adds, 
^cr  any  oilier  sum  which  is  in  excess  of  the  sum  of  $2,000." 
The  writ  can  be  obeyed  under  our  decision,  by  demanding 
of  the  treasurer,  or  by  not  auditing  to  him,  the  sum  named 
in  the  defendants'  affidavit.  As  the  appellants  have  obtained 
something  by  their  appeal,  to  wit,  a  reduction  of  the  sums 
practically  adjudged,  they  should  pay  no  costs  in  this  court ; 
as  they  have  not  obtained  all  that  they  claimed,  they  should 
not  recover  costs  here. 
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And  the  order  should  be  modified  in  accordance  with  these 
^iewB,  without  costs  to  either  party  as  against  the  other. 
All  concur. 
Ordered  accordingly. 


In  the  Matter  of  the  Application  of  the  Common 

Council  of  the  City  of  Brooklyn  in  relation  to    |i»  8i>| 
THE  Opening  of  North  Thirteenth  Street  ^  Jo? 

Proceedings  were  instituted  by  the  common  council  of  the  city  of  Brooklyn 
under  the  act  of  1871  (chapter  833,  Laws  of  1871),  which  authorized  them 
to  open  and  continue  North  Thirteenth  street,  from  I^rst  street  ''to  the 
East  river,  and  to  the  permanent  bulk-head  line."  While  the  proceed- 
ings were  pending  the  act  of  1873  (chapter  334,  Laws  of  1873)  was  passed* 
which  it  was  claimed  established  a  new  bulk-head  line  over  200  feet 
beyond  the  line  as  it  was  at  the  time  of  the  passage  of  the  act  of  1871. 
Held,  that  the  intent  of  said  act  of  1871  was  to  open  the  street  as  a  public 
highway  to  the  waters  of  the  Elast  river,  and  the  ai*tificial  shore  as 
established  by  the  bulk-head  line ;  that  it  did  not  give  an  absolute  and 
fixed  boundary  at  the  shore  of  the  river  as  it  then  existed,  but  a  shifting 
terminus  at  the  shore  as  it  might  exist  either  by  change  in  the  natural 
banks  or  in  the  artificial  shore ;  that  conceding  that  the  act  of  1873  changed 
the  bulk-head  line,  the  law  carried  the  street  to  the  new  river  line ;  also 
that  the  act  of  1871  was  not  repealed  by  implication  by  the  act  of  1873. 

Jt  aeemSf  that  had  the  line  been  changed  after  the  street  had  been  ot>ened 
and  improved,  the  public  would  have  had  a  right  of  way  over  the  new 
made  land  to  the  river,  and  the  charge  of  it  as  a  public  highway. 

Nominal  damages  only  were  allowed  to  P.  &  E.,  claimants  for  compensa- 
tion. The  deed  under  which  P.  claimed  bounded  the  land  conveyed 
by  several  streets,  one  of  which  was  North  Thirteenth  street.  A  sepa^ 
rate  clause  conveyed  the  interests  of  the  grantees  to  the  center  line  of 
the  streets  lying  in  front  of  and  adjacent  to  the  land  conveyed,  adding 
"  of  which  streets  North  Thirteenth  street  has  not  been  ot>ened  or  ceded 
to  the  public."  In  the  deed  to  K.  one  of  the  boundary  lines  is  given  as 
« the  center  line  of  a  parcel  of  land  called  North  Thirteenth  street*" 
although  not  opened  as  a  street.  It  appeared  that  in  1871  the  owners 
inclosed  the  land  covered  ^y  the  street,  but  whether  before  or  after  the 
passage  of  the  act  of  that  year  above  mentioned  did  not  appear ;  nor  did 
it  appear  by  what  authority  the  strip  of  land  was  designated  and  set 
aade  as  a  street,  or  when  dedicated.  Heldt  that  the  deeds  contained 
clear  recognitions  by  grantors  and  grantees  of  the  rights  of  the  public  in 
the  land  aa  a  street ;  that  if  it  was  not  in  fact  a  public  highway  the  <mu9 
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was  upon  the  claimant  for  compensation  to  show  that  fact;  that  in  the 
absence  of  evidence  to  the  contrary,  a  dedication  of  the  land  waa  prop- 
erly found  by  the  commissioners ;  that  it  could  not  be  assumed  that  the 
inclosing  the  land  was  before  the  public  acted  upon  and  accepted  the 
dedication  by  directing  the  opening  of  the  street ;  and  that  the  allowance- 
of  nominal  damages  only  was  proper. 

(Argued  March  19, 1878 ;  decided  March  26, 1878.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  affirming  an  order 
of  Special  Term  which  confirmed  the  report  of  commis- 
sioners  appointed  to  assess  damages  in  proceedings  instituted 
by  the  common  council  of  the  city  of  Brooklyn  under 
chapter  833,  Laws  of  1871,  for  the  opening  of  North  Thir- 
teenth street  in  said  city. 

The  appellants  who  were  The  Charles  Pratt  Manufactur- 
ing Company,  Charles  Pratt  &  Caroline  E^loss,  objected  to 
the  report  on  the  ground  that  the  act  (chapter  334,  Laws  of 
1873),  by  extending  the  bulk-head  line  rendered  the  opening 
as  provided  for  by  the  act  of  1871  impossible ;  that  the  two 
acts  were  inconsistent,  and  in  consequence  that  the  former 
act  was  repealed  by  the  later.  The  appellants  also  objected 
to  the  confirmation  of  the  report,  on  the  ground  that  the 
compensation  allowed  was  inadequate.  The  commissioners 
found  Si&  to  one  piece  of  land  claimed  by  Charles  Pratt  and 
as  to  the  piece  claimed  by  Caroline  Kloss  m  substance,  that 
their  title  was  subject  to  a  dedication  to  the  public  use,  and 
allowed  only  nominal  damages ;  as  to  another  parcel  they 
awarded  to  Pratt,  or  the  Pratt  Manufacturing  Company 
$30,000. 

The  further  facts  appear  sufficiently  in  the  opinion. 

Everett  P.  Wheeler,  for  appellants.  The  bulk-head  line- 
mentioned  in  the  statute  was  that  established  when  it  was- 
passed.  {Halaey  v.  McCormick,  18  N.  Y.,  147;  Whites 
Bank  v.  Nichols,  24  id.,  65;  Banks  v.  Ogden,  2  Wal.,  57.) 
The  act  of  1871  (chap.  853)  was  repealed  by  the  act  of  1873 
(chap.  334).     (Sedgw.  on  Stat.  Law  [2  ed.],  104;  Ex.  PeL 
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Co,  V.  Lcuy^  63  N.  Y^,  422;  Pierce  v.  Delamatery  1  id.,  16 ; 
JPeople  V.  Mayor,  32  Barb.,  102,  121.)  The  acceptance  by 
the  public  of  a  street  is  not  to  be  presumed  but  must  be 
.affirmatively  proved.  {Niagara  Bridge  Go.  v.  Bachman, 
66  N.  Y.,  261;  Fonda  v.  Bor^t,  2  Abb.  Ct  App.  Dec.,  156; 
2  Keyes  48;  Holdane  v.  Odd  Spring,  21  N.  Y.,  474;  Cook 
V.  HannSy  61  id.,  448,  464;  Badeau  v.  Holmes,  14  Barb., 
^28;  2  Waahb.  on  R.  E.  [2d  ed.],  680,  607;  Maynardy. 
Maynard,  10  Mass.,  456;  Elaey  y.  Metcalf,  1  Den.,  326.) 
The  right  of  revocation  may  be  exercised  by  the  grantee  of 
the  land  dedicated.  (4  Kent^s  Com.,  467,  468.)  A  change 
by  the  Legislature  in  the  line  of  a  dedicated  street  is  a  formal 
refusal  by  the  public  to  accept  the  dedication,  provided 
.access  to  the  land  by  some  highway  is  preserved.  {Under' 
wood  V.  Stuyveaant,  19  J.  R.,  181;  Sedgw.  Const.  Stat  [2d 
•ed.],  554;  People  v.  Green,  58  N.  Y.,  295;  Bank  of  Hamilr 
don  V.  Dudley,  2  Pet.,  526;  People  v.  Lattrence,  36  Barb., 
177,  191;  Archer  v.  Wkalen,  1  Wend.,  179.)  A  dedication 
for  one  purpose  is  not  a  dedication  for  another.  It  is  to  be 
limited  to  the  precise  terms  of  the  gifk.  {Heard  v.  City  of 
Brooklyn,  60  N.  Y.,  242;  In  re  Brooklyn  Heights,  48  Barb., 
288.)  The  conunissioners  were  bound  to  state  the  principles 
on  which  they  proceeded  m  making  their  award.  {In  re 
FlaOmsh  Ave.,  1  Barb.,  286,  292;  In  re  N.  Y.  C.  R.  B. 
Co.,  6  Hun,  149.)  Not  only  the  value  of  the  laud  used  must 
1)6  paid,  but  full  compensation  must  be  made  for  injuiy  to 
the  adjoining  land.  (Gerard  on  Titles  r2d  ed.],  41;  In  re 
J'urman  St.,  17  Wend.,  649,  671;  6  Hun,  149;  In  re  Utica 
JS.  R.  Co.,  56  Barb.,  456;  A.  and  S.  R.  R.  Co.  v.  Dayton, 
10  Abb.  Pr.  [N.  S.],  182;  W.  and  R.  R.  R.  Co.  v.  Staufer, 
60  Penn.,  374;  Carpenter  v.  Landif,  42  N.  H.,  218;  Hatch 
v.  Vt.  a  R.  R.  Co.,  25  Vt.,  49.)  The  bulk-head  should  be 
j)aid  for.     {In  re  Wall  St.,  17  Barb.,  617.) 

William  G.  De  Witt,  for  respondent.  When  a  right  of 
way  is  once  established  to  a  river  it  continues  there  over  any 
projection  of  the  land,  interposed  either  naturally  or  artifi- 
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cially,  legally  or  illegally.  {People  v.  Laimbeer,  6  Den.,  9; 
Wetmore  v.  At.  W.Lead  Co,^  37  Barb.,  70;  In  re  Furman. 
St.,  17  Wend.,  649,  661;  Orr  v.  CUy  of  Brooklyn,  36  N.  Y., 
661.)  It  was  the  exclusive  province  of  the  commissionersr 
to  decide  upon  the  value  of  the  lands  taken.     (2  Hill,  443.) 

Allen,  J.  We  have  nothuig  before  us  by  which  we  can 
determine,  with  any  certainty,  where  Bushwick  inlet,  a 
stream  wholly  within  Kings  county,  terminates  by  a  junction 
with  East  river,  which,  from  low-water  mark,  is  within  the 
terminal  limits  of  the  city  and  county  of  New  York.  In 
the  absence  of  evidence  leading  to  a  diftei-ent  conclusion,  it 
must  be  assumed  that  the  Legislature,  in  fixing  the  bulk-head 
lines  in  front  of  the  lands  of  the  appellants,  at  the  foot  of 
North  Thirteenth  street  extended,  regarded  the  waters  as  a 
part  of  the  East  river,  whatever  may  have  been,  or  may  be, 
the  form  of  the  shore  line,  and  as  within  the  shore  lines  of  the 
city  and  county  of  New  York,  and  not  as  part  of  an  inlet  or 
creek  within  the  county  of  Kings.  (Laws  of  1857,  chap. 
763.)  By  chapter  606  of  the  Laws  of  1865,  the  description 
of  the  bulk-head  line  and  the  pier  line  adjacent  to  the 
shores  of  the  port  of  New  York,  as  established  by  the  act 
of  1857  (supra),  were  amended  so  as  to  locate  the  bulk- 
head as  now  permanently  fixed  under  the  act  of  1873  (chap. 
334),  between  the  southerly  side  of  North  Thirteenth  street 
and  the  southerly  side  of  North  Tenth  street  The  bulk* 
head  line  as  then .  established  did  not  extend  across  North 
Thirteenth  street.  In  1871,  the  law  authorizing  the  opening 
of  North  Thirteenth  street  was  enacted  (S.  L.,  chap.  833), 
and  by  it  the  common  council  of  the  city  of  Brooklyn 
was  empowered  to  open,  continue  and  complete  the  sti'eet 
**  to  the  East  river  and  to  the  permanent  bulk-head  line.'' 
The  intention  was  to  open  the  street  as  a  public  highway  to 
the  waters  of  the  East  river  and  the  artificial  shore  as  estab- 
lished by  the  bulk-head  line,  and  the  purposes  of  the  act  and 
the  intention  of  the  Legislature  would  not  have  been  accom- 
plished by  arresting  the  street  at  the  bulk-head  line  of  1857,. 
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over  200  feet  inland  from  the  bulk-head  line  on  the  south 
line  of  the  street  as  extended.  The  street  would  have  been 
extended  north  to  the  river  or  the  bulk-head  line  as  before 
established,  but  would  have  been,  so  far  as  appears,  sl  cul  de 
sac.  The  street  was  authorized  to  be  opened  to  the  East 
river  and  the  bulk-head  line  872  feet  from  First  street,  as. 
the  bulk-head  line  was  located  by  the  act  of  1865.  But  if 
this  is  not  so,  then  resort  may  be  had  to  the  act  of  1873,  - 
which  changes  the  bulk-head  and  pier-head  lines  to  conform 
to  the  map  entitled  **  map  of  water-fronts  on  East  river  at 
Bushwick  inlet,  Brooklyn,"  made  by  D.  Bosa,  etc.,  and 
filed  in  the  office  of  the  secretary  of  State,  on  the  5th  of 
June,  1865,  which  map  may  have  been  made  pursuant  to  the 
act  of  1865  {supra)^  except  in  so  far  as  it  projected  a  bulk-head 
line  north  and  east  of  North  Thirteenth  street,  and  as  I  infer . 
is  an  extension  of  the  bulk-head  line  contemplated  by  that  act 
northerly  and  easterly  across  North  Thirteenth  street,  and  in 
a  curve  until  it  strikes  the  former  bulk-head  line.  Whether 
this  act  then  for  the  first  time  established  the  permanent  bulk- 
head line  as  now  located,  or  merely  completed  and  perfected 
that  which  had  been  intended  under  the  act  of  1865,  and  so 
conformed  what  might  have  been  imperfect,  irregular  or 
unauthorized,  is  not  material.  At  the  time  of  the  enactment 
of  the  law,  the  authority  conferred  by  the  act  of  1871  had 
not  been  executed.  Proceedings  for  the  opening  of  the 
street  and  the  appraisal  of  the  damages  to  the  land-owners 
were  then  pending  before  the  commissioners.  The  later 
act,  regulating  the  bulk-head,  and  establishing  ite  line  further 
from  First  street,  did  not  in  terms,  or  by  implication,  repeal 
or  modify  the  provisions  of  the  act  of  1871.  There  was  no* 
connection  between  the  two  statutes.  The  authority  was  to* 
open  the  street  to  the  East  river  and  the  bulk- head  line,  and 
that  was  a  shifting  terminus,  not  an  absolute  and  fixed  bound- 
ary  at  the  bulk-head  line,  as  it  existed  at  any  particular 
time.  The  statute  made  provision  for  a  street  to  the  river, 
not  to  the  shore  of  the  river  as  it  existed  at  the  time  of  its 
passage,  but  as  it  might  exist,  either  by  change  in  the  natural 
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banks  or  in  the  ai-tificial  structures  erected  for  the  purpose 
of  commerce.  The  bulk-head  line  being  changed  before  the 
opening  of  the  street,  the  law  carried  the  street  to  the  river 
line ;  and,  had  the  line  been  changed  after  the  street  had 
been  opened  and  improved,  the  public  would  have  had  a 
light  of  way  over  the  new  made  land  to  the  river,  and  would 
have  had  the  charge  of  it  as  a  public  street  (People  v. 
Larnbier^  5  Den.,  9.) 

Grants  of  land  may  be  by  fixed  and  permanent  monu- 
ments, or  by  shifting  boundaries.  Boundary  lines  are  gene- 
rally certain,  and  fixed  by  circumstances  or  monuments 
existing  at  the  time,  but  they  ara  not  necessarily  so,  and 
whether  fixed  or  shifting  depends  upon  the  construction 
of  the  deeds  and  the  intention  of  the  parties.  {WhUe^s 
Bank  v.  J^icholsy  64  N.  Y.,  65.)  The  same  rule  applies 
in  the  interpretation  of  a  statute,  and  the  intent  of  the 
act  under  consideration  is  very  obvious.  The  statute  of 
1873  did  not  so  change  the  character  of  the  locality  as  to 
render  the  exercise  of  the  authority  conferred  by  the  act  of 
1871  umiecessary  or  impracticable,  or  even  more  diificult, 
nor  was  the  passage  of  the  act  any  evidence  of  a  change  of 
intent  on  the  part  of  the  Legislature,  as  declared  by  the  act 
of  1871,  to  give  the  public  a  thoroughfare  to  the  river  and  the 
bulk-head  line  by  opening  North  Thirteenth  street  to  both. 

It  is  objected  that  compensation  should  have  been  made 
to  the  owners  of  the  land  covered  by  the  street  between  First 
street  and  Pratt  street.  Nominal  damages  only  were  given, 
upon  the  ground  that  the  laud  had  been  dedicated,  or  iu 
some  way  appropriated,  to  the  use  of  the  public  for  a  street 
before  the  present  claimants  became  the  owners,  and  that 
they,  therefore,  had  but  a  nominal  interest  in  them. 

If  the  present  appellants  took  title  to  the  lands,  subject  to 
such  prior  dedication  or  appropriation,  they  weife  only  enti- 
tled to  nominal  damages.  {In  re  Furman  8t.y  17  Wend., 
649;  People  v.  Lambier^  supra.)  The  record  is  barren  of 
evidence  as  to  the  authority  by  which  the  strip  of  land  on 
the  west  side  of  Firet,  in  line  with  Thirteenth  street  on  the 
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east,  was  designated  or  set  apart  as  a  street,  or  whether  it 
was  at  aiiy  time,  and  if  so,  when  dedicated  to  the  uses  of  the 
public  as  a  street  by  the  owner,  or  whether  it  was  laid  down 
BS  a  street  upon  any  map  by  which  conveyances  had  been 
made,  or  upon  a  map  of  the  city  made  by  authority  of  law. 

It  may  be  conceded  that  a  dedication  of  lands  for  a  public 
use  is  not  perfect,  so  as  to  divest  the  owner  of  his  absolute 
dominion  over  them  until  accepted  by  the  public  ;  but  that 
does  not  aid  us  in  determining  the  question  now  made  upon 
this  record.  The  right  of  the  public,  and  the  fact  that  the 
strip  of  land  had  been  in  some  way  set  apart  na  and  for 
SL  public  street  or  highway,  is  proved  by  the  conveyance 
to  the  claimants,  and  upon  which  they  rely.  The  deed  to 
Pratt  bounds  the  lands  conveyed  by  several  streets,  including 
ilorth  Thirteenth  street,  and  by  a  separate  clause  conveys 
the  interest  of  the  grantora  in  the  several  streets  lying  in  front 
of,  and  adjacent  to  the  plot  conveyed,  to  the  centre  lines 
thereof  respectively,  and  adds :  "Of  which  streets  North 
Thirteenth  street  has  not  been  opened  or  ceded  to  the  public." 
The  interest  conveyed  was  the  title  of  an  owner,  bounded  by 
A  street  or  highway,  who  is  presumed  to  own  to  the  centre 
of  the  same,  subject  to  the  easement  in  the  public,  and  such 
a  conveyance  is  a  clear  recognition  by  grantor  and  grantee 
of  the  rights  of  the  public.  The  grant  to  the  husband  and 
devisor  of  the  appellant  Kloss  is  somewhat  different,  imd  but 
little  less  emphatic  as  evidence  of  an  existing  or  inchoate  right 
in  the  public  to  the  strip  of  land  as  a  street.  One  of  the 
lines  of  the  land  granted  is  "  the  centre  line  of  a  parcel  of 
land  called  North  Thirteenth  street,  although  not  opened  as 
a  street."  The  gi-antee  took  title  to  the  portion  of  laud 
included  within  the  lines  of  the  so-called  street,  as  a  street, 
and  if  it  was  not  in  fact  a  legal  highway,  the  onus  was  upon 
the  claimant  for  compensation  for  its  actual  appropriation  as 
a  street,  to  show  that  it  was  not  in  fact  a  street  by  dedica- 
tion or  othenvise.  The  commissioners  have  adjudged  that 
the  land  had  been  dedicated  as  a  street,  and  the  record  does 
not  disclose  facts  to  impeach  their  judgment.     There  is  no 
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evideuce  to  establish  a  withdrawal  of  the  dedication  before 
acceptance,  if  the  present  owners  could  revoke  a  dedication 
made  by  their  grantors.  Whether  they  could  do  so  might 
depend  upon  many  circumstances.  Conveyances  might  have 
been  made  to  others  in  reference  to  the  street  as  contem- 
plated, so  that  the  grantor  could  not  have  recalled  it ;  and  if 
so,  any  acts  of  the  grantees  in  that  direction  would  have 
been  fruitless.     {In  re  Furman  street^  supra,) 

The  act  relied  upon  as  a  revocation  of  the  prior  dedication 
is  the  enclosing  of  the  lands.  This  was  not  done  until  in  1871, 
and  after  the  deed  to  Pratt,  in  March  of  that  year,  and  how 
soon  thereafter  does  not  appear.  We  cannot  assume  that  it 
was  done  before  April  28, 1871,  when  the  public  acted  upon 
the  dedication  and  accepted  it,  by  directing  the  opening  of  the 
street.  The  appellants  do  not  ^how  error  in  the  assessment  of 
nominal  damages  for  the  parcels  of  land  now  under  considera^ 
tion.  Whether  the  commissioners  allowed  the  appellant  Pratt 
any  sum  specifically  for  his  bulk-head,  which  constituted  a  part 
of  the  land  taken,  and  for  which  compensation  was  made,  does 
not  appear.  The  appellants  might  have  had  a  sjjecific  report 
on  that  subject,  but  as  the  commissioners  have  allowed 
$30,000  in  gross  for  the  land  taken,  it  must  be  assumed  that 
compensation  was  made  for  the  value  of  the  property  taken^ 
as  estimated  by  the  commissioners  in  the  condition  in  which 
it  then  was  with  its  bulk-head,  and  all  permanent  improve- 
ments and  additions. 

I  am  also  of  the  opinion,  in  the  absence  of  a  report  speci- 
fically stating  the  rule  by  which  the  commissioners  made 
their  estimate  and  assessment  of  damages,  that  in  assessing 
to  Pratt  or  the  Pratt  Manufacturing  Company,  for  the  plot 
marked  1  on  the  map,  they  must  have  taken  into  considera- 
tion the  entire  loss  and  damage  to  the  owners  of  the  entire 
plot,  by  reason  of  the  taking  of  the  portion  for  the  street, 
and  leaving  a  gore  of  land  between  the  street  and  Bushwick 
inlet  or  the  bulk-head  line.  It  is  not  the  case  of  one  dam- 
aged or  injuriously  affected  in  the  use  and  enjojonent  of  his 
lands,  by  taking  the  lands  of  another,  for  which  separate 
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compensation  might  be  made,  perhaps ;  but  the  injury  consists 
in  taking  a  part  and  leaving  a  portion  of  less  value  for  enjoy- 
ment than  it  would  have  been  in  connection  with  the  part 
taken.  It  cannot  be  assumed  that  this  consideration  waa 
ignored  by  intelligent  commissioners,  in  estimating  the  dam* 
ages  for  the  appropriation  of  the  land  taken. 

We  find  no  error  in  the  proceedings,  and  the  order  must 
be  affirmed. 

All  concur,  except  Rapallo,  J.,  who  concurs  as  to  the 
right  to  extend  the  street,  but  dissents  from  that  part  which 
denies  compensation  for  the  land  on  the  ground  of  dedication. 

Order  affirmed. 


Charles  W.  Lawrence,  Appellant,  v.  Patrick  Farley,       linm 


Impleaded,  etc.,  Respondent. 

The  granting  of  an  order  opening  a  judgment  taken  by  default  is  in  the 
discretion  of  the  court  below,  and  in  the  absence  of  evidence  of  an  abuse 
of  this  discretion  such  order  is  not  reviewable  here. 

The  fact  that  while  the  provision  of  the  new  Code  (sec.  190),  in  reference 
to  appeals  to  this  court,  expressly,  excludes  from  I'eview  orders  resting 
in  discretion,  made  during  the  pendency  of  an  action,  no  such  exclusion 
is  expressed  as  to  such  orders  made  after  judgment,  does  not  make  the 
latter  appealable. 

The  reason  for  not  entertaining  appeals  from  orders  resting  in  discretion 
is  not  founded  upon  the  express  restiictions  of  the  Code,  but  upon  the 
character  of  the  jurisdiction  of  this  court,  which  is  confined  to  the  review 
of  questions  of  law,  except  where  otherwise  expressly  authorized. 

An  appeal,  however,  from  an  order  made  after  judgment,  is  expressly  pro- 
vided for  by  section  1337,  which  declares  in  substance  that  such  appeals, 
bring  up  for  review  only  questions  not  resting  in  discretion. 

As  to  whether  such  an  order  is  a  final  one  or  affects  a  substantial  rights 
qtuBre. 

(Argued  March  19,  1878 ;  decided  March  26, 1878.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  affirming  an  order  of 
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Special  Term  opeiiing  a  judgment  taken  by  default  in  a  fore- 
<^lo6ure  suit,  so  far  as  it  affects  the  defendant  Farley. 
The  facts  appear  sufficiently  in  the  opinion. 

Cha8.  N.  Blacky  for  appellant 

Bcmmel  Hand^  for  respondent. 

Rapallo,  J.  The  order  made  at  Special  Term  in  this 
'Case  opened  a  judgment  entered  against  the  defendants  in 
1862,  upon  default  in  not  appearing  or  answering,  so  far  as 
ix)  let  the  respondent  in  to  answer  and  defend.  By  the 
judgment,  the  defendant  Farley  was  adjudged  liable  for  a 
•deficiency  arising  on  a  sale  of  mortgaged  premises.  The 
judgment  was  not  docketed  until  April,  1874,  and,  as  the 
defendant  Farley  swears,  was  brought  to  his  notice  only  a 
few  days  before  he  made  the  present  application,  in  Decem- 
ber, 1876. 

The  sufficiency  of  the  excuse  given  by  the  defendant  for 
^uflfering  the  default,  and  the  propriety  of  granting  him  the 
relief  which  he  asked,  were  matters  within  the  discretion  of 
the  court  below,  and  the  case  discloses  no  abuse  of  such 
discretion. 

But  the  counsel  for  the  appellant  contends  that  under  the 
provisions  of  the  Code  of  1877  (sec.  190,  subd.  3),  the 
order  is  apjDcalable  to  this  coui-t,  even  though  resting  in  dis- 
cretion, and  his  argument  is,  that  inasmuch  as  subdivision  2 
^f  the  same  section  expressly  excludes  from  review  orders 
made  during  the  pendency  of  the  action,  if  they  rest  in  dis- 
cretion, and  no  such  exclusion  is  provided  for  in  subdivision 
3  as  to  orders  made  after  judgment,  it  was  not  the  intention 
to  qualify  the  right  of  appeal  from  the  last-mentioned  oixlers. 

We  think  that  even  were  there  no  other  provision  on  the 
subject  in  the  Code  of  1877  than  those  cited  above,  the  claim 
of  the  appellant  would  be  untenable.  The  same  argument 
might  have  been  made  under  the  former  Code.  Moreover, 
we  have  held  that  the  reason  for  not  entertaining  appeals 
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from  orders  resting  in  discretion  was  not  founded  upon  the 
express  restrictions  of  the  Code,  but  upon  the  character  of 
the  jurisdiction  of  this  coui-t,  which  is  confined  to  the  review 
of  questions  of  law,  except  where  specially  authorized.  But 
the  case  is  expressly  provided  for  by  section  1837  of  the  Code 
of  1877,  which  declares,  among  other  things,  that  an  appeal 
from  an  order  made  after  judgment  brings  up  questions  not 
resting  in  discretion. 

We  do  not  intend  to  intimate  that  the  order  now  appealed 
from  is  appealable  in  other  respects,  as  being  either  final,  or 
affecting  a  substantial  right. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 


Isabella  F.  Eincaid,  Respondent,  v.  William  Abohi- 

BALD,  Appellant. 

The  proviedoa  of  the  Code  (Old  Code,  ( 110 ;  New  Code,  $  895)  requiring  & 
written  acknowledgment  or  promise,  to  take  a  case  out  of  the  etatate  of 
limitationa,  does  not  require  that  the  time  when  the  acknowledgment  or 
promise  was  made  should  appear  in  the  writing,  or  be  evidenced  by 
writing;  iff  ther^ore,  a  writing  containing  either  of  the  prescribed 
requisites  is  without  date,  or  if  the  date  stated  is  ei-roneous,  parol  evi* 
dence  may  be  given  of  the  time  when  it  was  executed. 

On  the  Ist  of  January,  1861,  defendant  was  indebted  to  plaintiff  ^,600  for 
money  loaned.  Nothing  was  paid  thereon  except  the  sum  of  ^200,  paid 
January,  1866.  In  August,  1872,  defendant  signed  and  delivered  ta 
plaintiff  a  writing,  without  date,  in  these  words :  "  Rec^ved  January, 
1861,  from  Mrs.  J.  R.  Kincaid  the  som  of  $1,600,  for  which  I  agree  to 
pay  interest  at  the  rate  of  seven  per  cent  from  this  date.  Paid  January, 
1866,  to  Mrs.  Kincaid  on  the  above  ^00."  In  an  action  to  recover  the 
loan*  hdd,  that  parol  evidence  was  competent  to  show  when  the  Instru- 
ment was  executed;  that  it  was  a  sufficient  acknowledgment  and 
promise  to  pay  to  take  the  case  out  of  the  statute  of  limitations ;  that 
the  statement  as  to  a  payment,  and  the  promise  to  pay  interest,  con- 
clumvely  repelled  any  inference  that  the  money  was  received  as  a  gift, 
or  in  payment  of  a  debt,  and  clearly  implies  that  the  transaction  was  a. 
loan ;  that  the  promise  to  pay  interest  imported  an  existing  debt  upon 
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which  interest  was  to  accrue,  and  the  statement  as  to  payment  was  an 
admission  that  the  balance  was  unpaid ;  also,  that  the  words  **  interest 
fit>m  this  date,"  referred  to  the  date  of  the  loaxi,  not  to  the  time  when 
the  instrument  was  executed. 

(Argrued  March  20, 1878 ;  decided  April  2, 1878.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff,  entered  upon  the  report  of 
a,  referee.     (Reported  below,  10  Hun,  9.) 

This  action  was  brought  to  recover  for  moneys  alleged  to 
liave  been  loaned  by  plaintiff  to  defendant. 

The  facts  appear  sufficiently  in  the  opinion. 

li,  W.  Van  Petty  for  appellant.  In  constrmng  the  receipt 
^ven  by  defendant  the  extrinsic  facts  and  circumstances  to 
^hich  it  relates  must  be  considered  to  arrive  at  the  intention 
of  the  parties.  {Black  v.  Col.  Ins.  Co.^  42  N.  Y.,  393; 
Knajpp  y.Warreriy  67  id.,  668;  Pitney  v.  G.  F.  Ins.  Co.^  61 
Barb.,  335;  Goodrich  v.  Storms^  5  Lans.,  230;  VanAlleny. 
MooerSy  5  Barb.,  110;  Loomia  v.  Decker,  1  Daly,  186.)  An 
acknowledgment  to  raise  the  presumption  of  a  promise  to 
pay  a  debt  barred  by  the  statute  must  be  unconditional,  and 
such  an  one  as  implied  a  willingness  to  pay  it.  {Bhodgood 
V.  Bruen,  8  N.  Y.,  362;  Com' I  Ins.  Co.  v.  Brett,  44  Barb., 
489;  Turner  v.  Morton,  4  Rob.,  661.)  Parol  evidence  is 
inadmissible  to  show  that  a  note  is  payable  otherwise  than 
according  to  its  terms,  or  to  contradict  or  defeat  a  conclusion 
of  law.  {Thompson  v.  Hatty  45  Barb.,  214;  PayneY. Laden, 
1  Hill,  116;  Van  Allen  v.  Allen,  1  id.,  529;  F.  and  M.  Bk. 
V.  Wliitfield,  24  Wend.,  419;  Broim  v.  Hvll,  1  Den.,  401; 
PaUerson  v.  Ilall,  9  Cow.,  747;  Balis  v.  liipjjjiy  3  Keyes, 
210;  Graves  v.  Pof^ter,  11  Barb.,  592;  St.  iV.  Ins.  Co.  v. 
Jfer.  Mar.  Lis.  Co.,  5  Bos.,  238;  Peet  v.  CowenhorUy  14 
Abb.,  56.)  An  acknowledgment  of  indebtedness,  accompa- 
nied by  a  repudiation  of  liability,  though  it  may  show  the 
debt  has  never  been  paid,  and  is  still  a  subsistmg  debt,  will 
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not  revive  it.  (1  Add.  on  Con.,  580;  Graves  v.  Porter ^  11 
Barb.,  593;  Thompson  v.  Hallj  44  id.,  214;  BusweU  v. 
JHoneer^  37  N.  Y.,  312;  Van  Ilagen  v.  Van  Rensselaer^  18 
J".  R.,  420;  Armstrong  v.  Numday^  5  Den.,  166.) 

Ralph  E.  Prime^  for  respondent.  The  receipt  given  by 
defendant  was  an  acknowledgment  of  the  debt.  (Jfdclfamee 
y.  Tenny,  41  Barb.,  495,  506;  Winchelly.  Hicks,  18  N.  Y., 
558,  660;  Ross  v.  Ross,  6  Hun,  80;  Stuart  v.  Foster,  18 
Abb.  Pr.,  305,  307;  Dry  Dock  Bk.  v.  Am.  L.  Ins.  and  Tr. 
Go.y  3  N.  Y.,  344,  355.)  The  receipt  speaks  as  of  the  day 
of  its  delivery.  {Lansing  v.  Gains,  2  J.  E.,  300.)  Having 
DO  date  it  was  competent  to  prove  when  it  was  made  and 
delivered.  {Draper  v.  Snow,  20  N.  Y.,  331,  333.)  It  was 
Dot  accessary  that  it  should  state  any  new  consideration. 
{Van  Keuren  v.  Parmele,  2  N.  Y.,  520;  Shoemaker  v.  Bene- 
dict, 11  id.,  176,  186.) 

Andrews,  J.  The  defendant  on  the  2d  of  August,  1872, 
signed  and  delivered  to  the  plaintiff  an  instrument  not  dated, 
in  these  words  :  "Received  January,  eighteen  hundred  and 
fiixty-one  (1861),  from  Mrs.  J.  R.  Kincaid,  the  sum  of  six- 
teen hundred  dollars  ($1,600),  for  which  I  agree  to  pay  inter- 
est at  the  rate  of  seven  per  cent  from  this  date.  Paid  Jan- 
uary, 1866,  to  Mrs.  Kincaid  on  the  above,  two  hundred 
dollars." 

It  was  shown  that  on  the  1st  of  January,  1861,  the  defend- 
ant was  indebted  to  the  plaintiff  in  the  sum  of  $1,600  for 
money  loaned,  and  that  no  payment  of  principal  or  interest 
iiad  been  made  on  the  debt  except  the  sum  of  $200  paid  in 
January,  1866.  The  only  question  is  whether  the  receipt 
executed  August  2,  1872,  revived  the  claim  and  took  it  out 
of  the  statute  of  limitations,  or  in  other  words,  is  the  receipt 
a  written  acknowledgment  or  promise  within  section  1 10  of 
the  Code.  That  section  is  substantially  a  transcript  from 
the  English  statute  of  Greo.  IV.,  chapter  14,  section  1.  In 
England  before  that  statute,  and  in  this  State  prior  to  1848, 
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an  oral  promise  by  the  debtor  to  pay  a  debt  barred  by  the 
statute  of  limitations,  or  an  unconditional  ackno^^ledgment  I 

of  the  debt  as  a  present  subsisting  liability,  was  suflScient  to  ' 

take  it  out  of  the  statute.     {Danforth  v.  Culve^\  11  J.  R, 
146;  Sands  y,  Gelstofty  15  id.,  511.) 

The  rule  that  an  oral  acknowledgment  or  promise  was 
sufficient  for  this  purpose,  subjected  a  defendant  to  the  risk 
of  being  charged  by  proof  of  admissions,  misunderstood  or 
perveited  from  their  true  meaning,  and  the  statute  of  Geo. 
IV.  was  passed  to  remedy  this  inconvenience  and  hardship, 
and  to  substitute  the  certain  evidence  of  a  writing  signed  by 
the  party,  for  the  insecure  and  precarious  testimony  which 
was  before  permitted.  The  statute,  however,  did  not,  as 
was  said  by  Tindal,  C.  J.,  in  Hay  den  v.  Williams  (7  Bing., 
163),  intend  to  make  any  alteration  in  the  legal  construction 
to  be  put  upon  acknowledgments  or  promises  made  by 
defendants  fi'om  what  before  existed,  but  simply  to  change 
the  mode  of  proof.  What  prior  to  the  statute  would  have 
been  a  sufficient  acknowledgment  or  promise,  was  after  the 
statute  sufficient,  if  reduced  to  writing,  signed  by  the  party 
to  be  charged,  and  in  Lechmere  v.  Fletcher  (3  Tyr.,  450),  it 
was  accordingly  held  that  it  was  not  necessary  that  the  writ- 
ten promise  or  acknowledgment  should  state  the  amount  of 
the  debt,  but  that  this  could  be  shown  by  oral  testimony. 

The  instrument  signed  by  the  defendant  in  this  case 
acknowledged  the  receipt  from  the  plaintiff,  in  January, 
1861,  of  the  sum  mentioned  therein.  The  further  state- 
ment that  he  had  paid  $200  of  this  sum  in  January,  1866,. 
and  his  undei-taking  to  pay  interest,  conclusively  repels  • 
any  inference  that  the  money  was  received  as  a  gift  or 
in  payment  of  a  debt,  and  clearly  implies  that  the  trans- 
action was  a  loan.  There  is  no  express  prgmise  to  pay  the 
principal,  but  the  promise  to  pay  interest  imports  that  there 
is  an  existing  debt  upon  which  the  interest  was  to  accrue, 
and  the  statement  that  $200  was  paid  in  1866  is  an 
admission  that  the  balance  of  the  debt  was  unpaid.  It  is 
claimed  that  as  the  instrument  contains  an  express  promise 
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to  pay  the  interest,  no  promise  to  pay  the  principal  can  be 
implied.  But  it  is  to  be  observed  that  no  interest  had  been 
paid  from  January,  1861,  and  although  the  words  *'  interest 
from  this  date,"  unexplained  by  the  context,  would  be  deemed 
to  refer  to  the  time  when  the  paper  was  executed,  we  think 
in  this  case  they  refer  to  the  date  of  the  loan  stated  in  the 
first  clause  of  the  same  sentence,  and  that  they  were  inserted 
to  show  that  interest  was  to  be  paid  from  that  time,  and  not 
for  the  purpose  of  limiting  the  obligation  of  the  defendant 
to  the  payment  of  interest  only,  to  the  exclusion  of  the 
principal. 

There  being  no  date  to  the  receipt,  parol  proof  of  the  time 
of  its  execution  was  allowed  against  the  objection  of  the 
defendant.  It  was  doubtless  an  essential  part  of  the  plain* 
tiff's  case  to  show  that  the  receipt  was  given  within  six  years 
before  the  commencement  of  the  action.  The  proof  was  prop- 
erly  admitted.  The  general  rule  is  that  when  the  time  of  the 
execution  of  a  written  instrtunent  becomes  material  it  may  be 
proved  by  parol,  even  in  opposition  to  the  date  when  it  contains 
one.  (Seldek,  J.,  Draper  v.  8iofU)^  20  N.  Y.,  333.)  Suck 
proof  does  not  uifringe  upon  the  rule  excluding  parol  evi- 
dence to  alter,  add  to,  or  contradict  a  written  instrument. 
The  date,  when  expressed,  is  not  considered  a  part  of  the 
instrument  so  as  to  exclude  proof  of  the  actual  time  of 
execution.  The  proof  that  the  receipt  was  given  in  August, 
1872,  was  a  material  fact.  But  section  110  of  the  Code 
does  not  require  that  the  time  when  the  acknowledg- 
ment or  promise  is  made  should  appear  in  the  writing,  or 
be  evidenced  by  writing.  To  require  this  would  be  te 
ingraft  a  condition  not  contained  in  the  section.  All  that  it 
requires  is  that  the  promise  or  acknowledgment  should  be 
proved  by  a  writing  signed  by  the  debtor.  If  the  writing 
relied  upon  contains  either  of  these  requisites,  it  is  sufficient, 
and  if  the  date  is  omitted  or  wrongly  stated,  the  case  is 
subject  to  the  ordinary  rule  allowing  parol  evidence  of  the 
time  when  the  writing  was  excecuted.  The  case  of  Hartley 
V.  Wharton  (11  Ad.  &  EL,  934)  is  an  authority  in  point. 

SicKBLS.— Vol.  XXVIII.         26 
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The  fifth  section  of  the  act  (9  Geo.  IV),  before  referred 
to,  provides,  that  ''no  action  shall  be  maintained  whereby  to 
charge  any  person  upon  any  promise  made  after  full  age  to 
pay  any  debt  contracted  during  infancy,  or  upon  any  ratifi- 
cation after  full  age  of  any  promise  or  simple  contract  made 
during  infancy,  unless  such  promise  or  ratification  shall  be 
made  by  some  writing,  signed  by  the  paity  to  be  charged  there- 
with." Hartley  v.  Wharton  was  an  action  for  goods  sold  and 
delivered  by  the  plaintiff  to  the  defendant,  who  was  a  minor 
at  the  time  of  the  sale.  The  defendant  pleaded  his  infancy, 
and  the  plaintiff  to  avoid  this  defense  produced  a  paper 
having  no  address  or  date,  signed  by  the  defendant,  m  fol- 
lows: **Sir,  I  am  sorry  to  give  you  so  much  trouble  in 
calling,  but  I  am  not  prepared  for  you,  but  will  without 
neglect  remit  you  in  a  short  time."  It  was  proved  that 
the  p^)er  was  delivered  by  the  defendant  to  plaintiff's  agent 
after  his  majority,  and  that  it  had  reference  to  the  debt  for 
which  the  action  was  brought.  The  defendant's  counsel 
objected  that  the  note  was  insufficient  to  satisfy  the  fifth 
section  of  the  statute,  as  it  contained .  no  date,  and  did 
not  specify  the  debt  or  the  creditor's  name ;  but  the  court 
held  it  sufficient,  and  that  the  time  when  the  writing  was 
cfelivered,  the  person  who  was  the  creditor,  and  the  amount 
of  the  debt,  could  be  shown  by  oral  evidence.  In  Edmunds 
T.  Downs  (4  Tyr.,  179),  Bailey,  B.,  expressed  a  doubt 
whether  extrinsic  evidence  was  admissible  to  establish  the 
date  of  a  written  acknowledgment  relied  upon  to  take  a 
debt  out  of  the  statute,  but  the  case  of  Hartley  v.  Wharton, 
which  was  decided  after  Edmunds  v.  Dauma^  upon  the 
construction  of  the  fifth  section  of  the  statute  of  Geo. 
IV,  which  contains  substantially  the  same  language  as  the 
first  section,  resolved  the  doubt  expressed  in  Edmunds  v. 
Downs  in  favor  of  the  admissibility  of  the  evidence.  Neither 
the  statute  of  Geo.  IV  nor  our  statute  changed  the  prior  hiw 
in  respect  to  the  effect  of  a  payment,  and  both  the  fiu^t 
and  time  of  payment  may  be  shown  by  oral  testimony. 
Those  statutes  changed  the  law  by  requiring  that  thereafter 
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jn  the  absence  of  payment,  a  written  promise  or  acknowledg- 
ment, one  should  be  sufficient  to  revive  a  debt  otherwise 
l)arred,  but  only  they  do  not  require  that  the  time  when  the 
iusknowledgment  or  promise  was  made  should  be  expressed 
in  the  writing,  or  exclude  oral  evidence  of  the  fact. 

It  being  shown  in  this  case  tliat  the  paper  was  executed  in 
August,  1872,  it  stands  as  an  acknowledgment  at  that  date 
•of  a  liability  for  the  loan  made  in  1861. 

We  think  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affinaed. 


AuausT  MuLLER,  Respondent,  t;.  John  MgEIessok  et  al., 

Appellants.  i  73~il»b 
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Where  a  defendant  has  asked  the  court  to  determhie  Uie  qaestiooB  in  a 
caae  aa  matters  of  law  in  his  fSEivor  on  a  motion  for  a  nonsuit,  if  he  after- 
wards desire  any  questions  to  be  submitted  to  a  jury  as  questions  of 
fact,  it  is  his  duty  to  specify  the  questions. 

In  an  action  against  the  owner  of  a  ferocious  dog  or  other  animal,  for  inju- 
ries inflicted  by  it,  the  grcmsmen  of  the  action  is  the  keepitig  of  the  ani- 
mal, with  knowledge  of  its  propensities ;  and  as  to  the  latter,  proof  that 
the  animal  is  of  a  savage  and  ferocious  nature  is  equivalent  to  express 
notice. 

The  owner  is  bound  to  keep  the  animal  secure  at  his  peril,  and  if  it  does 
mischief,  negligence  is  presumed.  This  presumption  cannot  be  rebutted 
by  proof  of  care  on  the  part  of  the  owner  in  keeping  or  restraining  it, 
and  he  is  absolutely  liable,  unless  relieved  by  proof  of  some  act  or  omia- 
sion  on  the  part  of  the  person  injured. 

Hie  rule,  therefore,  of  non-liability  of  a  master  to  a  servant,  for  injuries 
occaaoned  by  the  negligenoe  of  a  co-servant,  cannot  be  invoked  to  shield 
the  owner  of  such  an  animal  from  liability  for  injuries  to  a  servant,  where 
a  fellow  servant  was  negligent  in  not  properly  fiustening  the  animal,  or 
in  not  giving  notice  of  its  being  loose. 

The  owner  wiU  not  be  relieved  from  liability  by  slight  negligence  or  want 
of  ordinary  care  on  the  part  of  the  person  injured;  to  constitute  a 
defense,  acts  must  be  proved,  with  notice  of  the  character  of  the  animal, 
which  would  establish  that  the  Injured  person  voluntarily  brought  the 
iajniy  upon  himself. 
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Defendants  owned  and  kept  in  an  inclosed  yard  sorroanding  their  factory 
a  Siberian  blood-hoimd,  very  laige  and  ferocious,  which  was  nsaaiiy 
fastened  up  in  the  day-time  and  loosed  at  night.  Plaintiff  was  employed 
in  the  factory  as  night  watchman ;  it  was  his  duty  to  open  the  gate  ta 
the  yard  every  morning.  On  returning  to  the  factory  one  morning  after 
performing  this  duty»  he  was  attacked  by  the  dog  and  serionedy  injiured. 
In  an  action  to  recover  damages  for  the  Injuries,  it  appeared  that  it  wa» 
the  custom  of  G.,  defendant's  engineer,  to  loose  the  dog  at  night  and  U> 
fasten  him  in  the  morning,  and  to  notify  plaintiff  when  the  dog  was 
looBe«  No  such  notice  was  given  on  the  morning  of  the  injury,  and 
plaintiff  testified  that  he  did  not  know  or  suppose  the  dog  was  loose.  Na 
circumstance  was  proved  calling  for  unusual  precaution  on  his  part 
ffdd,  that  it  was  not  incumbent  upon  plaintiff  to  examine  to  see  if  th» 
dog  was  fastened,  and  the  evidence  authorized  the  court  to  direct  a. 
verdict  for  plaintiff;  that,  to  warrant  a  submission  of  the  question  of 
contributory  negligence  on  the  part  of  plaintiff,  the  evidence  should  hav» 
been  sufficient  to  warrant  the  jury  in  finding  actual  notice  that  the  dog 
was  loose,  or  at  least  that  the  plaintiff  had  reason  so  to  believe.  | 

Also  hddf  that  plaintiff,  by  accepting  the  employment,  did  not  assume  th» 
risk  of  such  an  accident ;  that  the  most  that  could  be  said  is  that  h» 
assumed  the  risks  consequent  upon  the  keeping  of  a  ferocious  dog,  to  \» 
kept  fSastened  up,  save  when  he  was  otherwise  notified,  and  beyond  th]» 
he  was  entitled  to  the  same  protection  as  other  persoiiB. 


(Argued  Ifarch  22, 1878 ;  decided  April  2, 1878.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Comt  in  the  second  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff,  entejred  upon  a  yei*dict. 
(Reported  below,  10  Hun,  44.) 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  by  plaintiff  from  the  bite  of 
a  savage  and  ferocious  dog  owned  and  kept  by  defendant. 

The  facts  appear  sufficiently  in  the  opinion. 

Charles  H.  Mundy^  for  appellants.  Plaintiff,  in  order  to 
recover,  was  bound  to  show  that  he  was  free  from  negligence. 
iKan/ey  v.  TTard,  36  How.  Pr.,  255,  257;  Cogswdly.  Bald- 
win,  15  Vt,  404;  Sawyer  v.  Jackson,  5  N.  Y.  L.  Obs.,  380; 
Brock  V.  Copeland,  1  Esp.,  203.)  The  act  of  keeping  the 
dog  was  not  per  se  unlawful.     (1  Add.  on  Torts,  229;  1 
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Esp.,  203.)  Plamtiff,  being  a  servaiit  of  defendants,  will  be 
held  to  haye  assumed  all  the  risks  and  dangers  incident  to  his 
.service,  and  cannot  maintain  an  action  for  an  injury  resulting 
therefrom.  {Seymour  v.  Maddm^  16  Q.  B.,  332;  McGlynn 
V.  Bi^odie,  31  Gal.,  376;  Wight  v.  N.  Y.  C.  R.  R.  Co.,  25 
N.  Y.,  562;  Hayden  v.  Snuthville  Mfg.  Co.,  29  Conn.,  648; 
Gnffiths  V.  Godson,  3  H-  &  M.,  213;  1  Add.  on  Torts,  224; 
9  W.,  H.  &  G.,  223.)  The  injury  complained  of  having 
resulted  from  the  negligence  of  a  co-servant  in  the  same  gen- 
eral employment,  defendants  are  not  liable.  {Falkner  v. 
Urie  R.  Co.,  49  Barb.,  326.) 

Frederick  A.  Ward,  for  respondent.  The  dog  kept  by 
defendants  was  a  nuisance.  (Hinckley  y.  Hmerson,  4  Cow., 
351;  Putnam  v.  Payne,  13  J.  R.,  312;  Btdkleyy.  Leonard, 
4  Den.,  500;  Dunlap  v.  Snyder,  17  Barb.,  565-567;  Bar- 
rington  v.  Twmer,  2  Lev.,  28;  Broum  v.  Carpenter,  26  Vt., 
638;  WoolfY.  Chalker,  31  Conn.,  127;  Maxwell  v.  Palmer- 
4m,  21  Wend.,  407;  Wheeler  v.  Brandt,  23  Barb.,  324; 
Blackman  v.  Simmons,  3  C.  &  P.,  138;  KeUy  v.  Tilton,  2 
Abb.  (Ct.  App.  Dec.),  495.)  Being  a  nuisance,  defendants 
harbored  the  dog  at  their  peril,  and  were  liable  for  all  inju- 
ries done  by  him,  UTespective  of  the  question  of  negligence. 
{May  v.  Burdett,  9  Q.  B.,  101;  1  Picas  of  Crown,  430; 
Card  V.  Case,  5  M.,  G.  &  S.,  622;  Smith  v.  Pelat^  2  Stra., 
1264;  Jones  v.  Perry,  2  E8p.,482;  31  Conn.,  177;  2  Lans., 
506;  Harl  v.  Van  Alstine,  8  Barb.,  630;  S.  A  R.  on  Neg., 
218;  Rider  v.  White,  65  N.  Y.,  54;  Corcoran  v.  Holbrook, 
59  id.,  517.)  The  fact  that  the  negligence  of  a  fellow-servant 
caused  the  injury  docs  not  relieve  defendants  from  liability. 
(59  N.  Y.,  517;  Hofnagh  v.  N.  Y.  C  R.  R.  Co.,  1  S.  C. 
'  R.,  346.)  Defendants  were  bound  to  take  all  necessary  pre- 
cautions  for  the  safety  of  their  workmen,  and  are  responsible 
for  choosing  or  using  improper  and  unsafe  implements, 
machinery  and  tackle.  {Ryan  v.  Fowler,  24  N.  Y.,  414; 
Plank  V.  JSr.  Y.  C.  and  H.  R.  R.  R.  Co.,  1  S.  C.  R.,  1 9;  Flike 
y.  B.  and  A.  R.R.  Co.,  53  N.  Y.,  550.)    In  entering  defend* 
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ants'  employment,  plaintiff  did  not  assume  the  extraordinaiy 
risk  to  which  he  was  wantonly  and  miexpectedly  exposed. 
{Mansfidd  v.  Bedde  Co.,  34  L.  T.  [N.  S.],  696;  Fisher'a 
Digest,  1876,  p.  230;  Connolly  v.  Paillon,  41  Barb.,  366j 
Patterson  v.  Wallace,  28  Eng.  L.  &  Eq,,  48;  CJVeill  y. 
James,  43  N.  Y.,  93 ;  Winchea  v.  Hicks,  18  id,  665  j 
Barnes  v.  Perrine,  2  Kern.,  23 ;  Strong  v.  Laundry  Co.y 
6  Hun,  528.) 

Church,  Ch.  J.  The  defendants  had  a  chemical  factory 
in  Brooklyn  and  owned  a  ferocious  dog  of  the  Siberiaa 
bloodhound  species,  which  was  kept  in  the  inclosed  yard 
surrounding  the  factory,  and  generally  kept  fastened  up  in 
day-time  and  loosed  at  night  aa  a  protection  against  thieves. 
The  plaintiff  was  in  the  employ  of  the  defendants  as  a  night 
watchman.  It  was  his  duty  to  open  the  gate  to  the  yard 
every  morning  to  admit  the  workmen,  and  to  do  this  he 
would  pass  from  the  door  of  the  factory  across  a  comer  of 
the  yard  to  the  gate.  On  the  morning  in  question,  as  the 
plaintiff  was  returning  from  opening  the  gate,  he  was 
attacked  from  behind  by  the  dog,  thrown  to  the  ground  and 
severely  bitten,  and  after  freeing  himself,  and  while  endeav- 
oring to  reach  the  factory,  was  again  attacked  and  bitten 
and  seriously  injured.  Upon  the  close  of  the  evidence 
and  after  a  motion  for  a  nonsuit  had  been  denied,  the 
judge  decided  that  there  was  no  question  for  the  jury  but- 
the  question  of  damages,  to  which  there  was  an  exception^ 
It  is  questionable  whether  this  exception  is  available  to  the 
defendants  in  this  court.  After  the  defendants  had  asked 
the  court  to  determine  the  questions  as  matters  of  law  in  his 
favor  on  a  motion  for  a  nonsuit,  and  they  afterwards  desired 
such  questions  to  be  submitted  to  the  jury  as  questions  of 
fact,  it  was  their  duty  to  have  specified  the  questions  which, 
they  desired  to  have  submitted.  {CfNeilly.  James,  43  N. 
Y.,  84-93;  Wtnchell  v.  Hicks,  18  id.,  558.)  The  couil  might 
have  assumed  that  the  defendants  rested  upon  their  legal 
propositions  and  thus  have  been  misled.     It  would  be,  per- 
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haps,  rather  rigorous  to  iiiforce  this  rule  in  this  particular 
case,  and  we  have  concluded  to  waive  its  application. 

The  points  urged  by  the  appellants  in  this  case  are :  First. 
That  the  plaintiff  was  guilty  of  contributory  negligence,  or  at 
least  that  the  evidence  would  have  warranted  the  jury  in  so 
finding.  Second.  That  the  plaintiff  knew  the  vicious  habits 
of  the  dog,  and  by  voluntarily  entering  upon  and  continuing 
in  the  employment  of  the  defendants,  he  assumed  the  risk  of 
such  accidents.  Third.  That  if  the  mjury  was  occasioned 
by  the  negligence  of  the  engineer  in  not  properly  fastening 
the  dog,  or  in  omitting  to  notify  the  plaintiff  tliat  he  was 
loose,  it  was  the  negligence  of  a  co-servant,  for  which  the 
defendants  are  not  liable. 

It  may  be  that,  in  a  certain  sense,  an  action  against  the 
owner  for  an  injury  by  a  vicious  dog  or  other  animal,  is 
based  upon  negligence ;  but  such  negligence  consists  not  in 
the  manner  of  keeping  or  confining  the  animal,  or  the  care 
exercised  in  respect  to  confining  him,  but  in  the  fact  that  he 
is  ferocious  and  that  the  owner  knows  it,  and  proof  that  he 
is  of  a  savage  and  ferocious  nature  is  equivalent  to  express 
notice.  {Earl  v.  Van  Alattne,  8  Barb.,  630.)  The  negli- 
gence consists  in  keeping  such  an  animal.  In  Mai/  v.  BurdeU 
(9  Ad.  &  El.  [N.  S.],  101),  Denmak,  Ch.  J.,  said  :  "  But 
the  conclusions  to  be  drawn  from  an  examination  of  all  the 
authorities  appears  to  us  to  be  this,  that  a  person  keeping  a 
mischievous  animal,  with  knowledge  of  its  propensities,  is 
bound  to  keep  it  secure  at  his  peril,  and  that  if  he  does 
mischief,  negligence  is  presumed." 

When  accustomed  to  bite  persons,  a  dog  is  a  public  nuisance 
and  may  be  killed  by  any  one  when  found  running  at  large. 
{Putnam  v.  Payne^  13  J.  R.,  312;  JBrotvn  v.  Carpenter,  26 
Vt.^  638.)  And  when  known  to  the  owner,  corresponding 
obligations  are  imposed  upon  him.  Lord  Hale  says :  **  He 
(the  owner)  must,  at  his  own  peril,  keep  him  up  safe  from 
doing  hurt,  for  though  ho  use  his  diligence  to  keep  him  up, 
if  he  esca|)e  and  do  harm  the  owner  is  liable  in  damages." 
In  KeUy  v.  Ti'lton  (2  Abb.  Ct.  App.  Cas.,  495)  Wright,  J., 
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said  :  '*  If  a  persoa  will  keep  a  vicious  animal,  with  knowl- 
edge of  its  propentiities,  he  is  bouid  to  keep  it  secure  at  his 
peril"  In  WJieeler  v.  Brant  (23  Barb.,  324)  Judge  Balcom 
said  :  '*  Defendants  dog  was  a  nuisance,  and  so  are  all  vicious 
dogs,  and  their  owners  must  either  kill  them  or  confine  them 
as  soon  as  they  know  their  dangerous  habits,  or  answer  in 
damages  for  their  injuries."  In  Card  v.  Caae  (57  Eng.  C. 
L.  R.,  622),  CoLTMAN,  J.,  said :  "'  That  the  circumstances  of 
the  defendants  keeping  the  animal  negligently  is  not  essential ; 
but  the  gi^avamen  is  the  keeping  the  ferocious  aninuil,  know- 
ing its  propensities."  The  cases  are  uniform  in  this  doctrine, 
although  expressed  in  a  variety  of  language  by  different  judges. 
(Smith  V.  Pelah,  2  Strange,  12G4;  Jones  v.  Ptn^y^  2  Esp., 
482;  Greason  v.  IfeCeltas,  17  N.  Y.,  496;  Wool/  v.  C/ialker, 
31  Conn.,  121;  Blackman  v.  Simmons,  3  Cai*.  &  P.,  138; 
aider  v.  White,  65  N.  Y.,  54.) 

In  some  of  the  cases  it  is  said  that  from  the  vicious  pro- 
pensity and  knowledge  of  the  owner  negligence  will  be  pre- 
sumed,  and  in  others  that  the  owner  \a  prima  fade  liable. 
This  language  does  not  mean  that  the  presumption  ox  prima 
facie  case  may  be  rebutted  by  proof  of  any  amount  of  care 
o)i  the  part  of  the  owner  in  keeping  or  restrauiing  the  ani- 
mal, and  unless  he  can  be  relieved  by  some  act  or  omission 
on  the  part  of  the  person  uijiu*ed,  his  liability  is  al3sol]ute. 

"  This  presumption  of  negligence,  if  it  can  be  said  to  arise 
at  all,  so  as  to  be  in  any  way  material  in  a  case  where  the 
owner  is  absolutely  bound  at  his  own  peril  to  prevent  mis- 
chief is  a  presumptio  juris  et  de  jure,  against  which  no 
averment  or  proof  is  receivable.  It  is  not  a  presumption  in 
the  ordinary  sense  of  the  word,  raising  a  pi'ima  facie  case 
which  may  be  rebutted."  {Card  v.  Case,  supra,  p.  623, 
Bote  &.)  It  follows  that  the  doctrine  of  non-liability  arising 
from  the  negligence  of  a  co-servant  in  not  properly  fastening 
the  animal,  or  in  not  giving  notice  of  his  being  loose,  camiot 
he  invoked  for  the  reason  that  the  negligence  of  the  master 
l)eing  immaterial,  that  of  his  servant  must  be  also. 

The  point  as  to  contributory  negligence  presents  the  most 
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difficulty.  There  are  expressions  in  some  of  the  cases 
indicating  that  the  liability  of  the  owner  is  not  affected  by 
the  negligence  of  the  person  mjured.  In  Smith  v.  Pelah 
(2  Strange,  1264)  the  owner  was  held  liable,  although 
the  injury  happened  by  reason  of  the  person  injured  tread- 
ing on  the  dog's  toes,  the  chief  justice  saying:  ''For  it 
was  owing  to  his  not  hanging  the  dog  on  the  first  notice." 
It  is  not  stated  that  the  person  injured  knew  of  the  dog's 
propensities,  or  that  it  was  done  intentionally.  In  Wodfy, 
Ckaiker  (31  Conn.,  130)  it  is  said  that  the  owner  is  liable 
"  irrespective  of  any  questions  of  negligence  of  the  plaintiff," 
and  citing  May  v.  BurdeU  and  Card  v.  C4we  {supra). 

In  May  v.  BurdeU  the  chief  justice,  after  approving  of 
the  ruling  m  Smith  v.  PelaJi  (2  Strange,  eupra\  and  a  pass- 
age from  Hale's  Pleas  of  the  Crown  (p.  430),  said:  ''It 
may  be  that  if  the  injury  was  solely  occasioned  by  the  will- 
fulness of  the  plaintiff  after  warning,  that  may  be  a  ground 
•of  defense,  but  it  is  unnecessary  to  give  any  opinion  as  to 
this."  It  is  not  intimated,  as  before  stated,  in  Smith  v. 
JPelahy  that  the  treading  on  the  toes  of  the  dog  was  done 
intentionally,  or  with  knowledge  of  his  viciousness,  and  I  do 
not  think  that  it  can  be  claimed  from  authority,  and  certainly 
not  from  principle,  that  no  act  of  the  person  injured  would 
preclude  him  from  recovering,  however  negligent  or  willful. 
The  apparent  conflict  on  this  point  arises,  I  think,  mainly  in 
not  making  a  proper  application  of  the  language  to  the  facts 
of  the  particular  case.  If  a  person  with  full  knowledge  of 
the  evil  propensities  of  an  animal  wantonly  excites  him,  or 
voluntarily  and  unnecessarily  puts  himself  in  the  way  of 
such  an  animal,  he  would  be  adjudged  to  have  brought  the 
injury  upon  himself,  and  ought  not  to  be  entitled  to  recover. 
In  such  a  case  it  caimot  be  said,  in  a  legal  sense,  that  the 
keepiug  of  the  animal,  which  is  the  gravamen  of  the  offense, 
produced  the  injury.  {Coggswell  v.  Baldwin^  15  Vt,,  404; 
Kaney  v.  Ward,  36  How.  P.  R.,  255;  Wheelei*  v.  Brant,  23 
Barb.,  324;  Blojckman  v.  Simmons,  3  Car.  &P.,  138;  Brock 
v.  CopeHand,  1  Esp.,  203;  Bird  v.  Hdbrook,  4  Bing.,  628.) 
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But  as  the  owner  is  held  to  a  rigorous  rule  of  liability  ou 
account  of  the  danger  to  human  life  and  limb,  by  harbor- 
ing and  keeping  such  animals,  it  follows  that  he  ought  not 
to  be  relieved  from  it  by  slight  negligence  or  want  of 
ordinary  care.  To  enable  an  owner  of  such  an  animal  to 
interpose  this  defense,  acts  should  be  proved  with  notice  of 
the  character  of  the  animal,  which  would  establish  that  the 
person  injured  voluntarily  brought  the  calamity  upon  him- 
self. Brock  V.  Copeland  (1  Esp.,  203),  cited  and  relied  upon 
by  the  counsel  for  the  appellant,  is  in  some  of  its  features 
like  this,  and  while  some  of  the  language  of  Lord  Kenton 
is  not  in  harmony  with  that  used  in  other  cases,  yet  firom  the 
facts  stated  it  is  fairly  inferable  that  the  foreman  voluntarily 
went  into  the  yard  at  an  miusual  time  and,  so  far  as  appears^ 
without  business,  knowing  that  the  dog  was  loose  and  know- 
ing his  ferocious  nature.  The  question  then  recurs  whether^ 
from  the  facts  appearing  in  this  case,  the  jury  would  have 
been  justified  in  finding  that  the  plaintiff  was  guilty  of  that 
kind  of  negligence  which  would  relieve  the  defendants ;  in 
other  words,  could  they  have  found  that  in  any  proper  sense 
the  plaintiff  brought  the  injury  upon  himself?  He  was  in 
discharge  of  his  duty  at  the  proper  time  and  in  the  right 
place.  He  passed  from  the  factory  to  the  gate  in  the  direct 
path,  and  was  returning  when  he  was  attacked  by  the  dog. 
In  Bldckman  v.  Simmons  (3  C.  &  P.,  138)  the  injury  was 
'by  a  vicious  bull,  and  the  court  laid  stress  upon  the  circum- 
stance that  the  plaintiff  was  traveling  where  he  had  a  right 
to  go,  and  said :  ''If  the  plaintiff  had  gone  whei'e  he  had 
no  right  to  go,  that  might  have  been  an  answer  to  the 
action.''  It  was  not  shown  that  the  plaintiff  was  out  of  his 
place,  nor  what  was  more  important  and  indispensable,  was 
it  shown  that  the  plaintiff  had  notice  that  the  dog  was  loose^ 
or  that  he  had  reason  to  suppose  that  he  was  loose.  It  was 
the  custom  of  Godfrey,  the  engineer,  to  loose  the  dog  at 
night  and  fasten  him  in  the  morning,  and  to  notify  the  plain- 
tiff when  the  dog  was  loose.  No  such  notice  was  given. 
The  plaintiff  testifies  positively  that  he  did  not  know  or  sup- 
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pose  the  dog  was  loose,  and  from  the  evidence  of  Godfrey, 
called  by  the  defendants,  it  is  inferable  that  the  dog  had  not 
been  loosed  for  several  days,  and  if  it  had  the  plaintiff  had  a. 
right  to  suppose  that  Grodfrey  had  fastened  him  that  morn- 
ing. It  is  suiScient  to  say  that  the  evidence  did  not  show 
that  the  plaintiff  had  notice  that  the  dog  was  loose,  nor  were 
the  circumstances  such  as  to  induce  him  to  believe  that  such 
was  the  fafet.  If  the  negligence  of  the  plaintiff  is  to  prevail, 
it  must  be  predicated  upon  not  taking  the  precaution  to  look, 
examine,  and  ascertain  whether  the  dog  was  fastened  or  not. 
The  plaintiff  might  have  ascertained  by  examination  whether 
the  dog  was  fastened  in  his  keimel  or  not ;  but  I  do  not  think 
that  he  was  bound  to  exercise  that  degree  of  care,  or  that  the 
defendant  can  be  relieved  from  liability  because  be  did  not. 
It  does  not  appear  that  such  had  been  his  habit,  or  that  hi» 
attention  had  been  called  to  any  circumstance  to  call  for 
unusual  precaution.  The  evidence  must  have  been  sufficient 
to  warrant  the  jury  in  finding  actual  notice  that  the  dog  waa 
loose,  or  at  least  that  the  plaintiff  had  reason  to  so  believe: 
This  rule  is  quite  as  liberal  as  ought  to  be  adopted  in  favor 
of  a  person  who  keeps  an  animal  of  such  savage  ferocity  a» 
this  was  found  to  be.  Ihtt  y.  Wilkes  (3  B.  &  A.,  308),  and 
Bird  V.  HoJbrook  (4  Bing.,  628),  were  both  cases  of  springs 
guns ;  in  the  former  the  person  injured  had  notice,  and  in 
the  latter,  though  a  trespasser,  he  had  not,  and  the  action 
was  held  maintainable  in  the  latter  and  not  in  the  former. 
Best,  C.  J.,  sat  in  both  cases,  and  in  the  last  said :  "  If 
anything  which  fell  from  me  in  Ilott  v.  Wilkes  were  at  vari- 
ance with  the  opinion  I  now  express,  I  should  not  hesitate- 
to  retract  it,  but  the  gi'ound  on  which  the  judgment  of  the 
court  turned  in  that  case  is  decisive  of  the  present,  and  I 
should  not  have  labored  the  point  that  the  action  was  not 
maintainable  in  that  case,  on  the  ground  that  the  plaintiff  had 
received  notice,  unless  I  had  deemed  it  maintainable  if  no 
notice  had  been  given."  In  the  former  case  Holroyd,  J., 
expresses  the  principle  of  non-liability,  when  notice  has  been 
given,  to  be  that  the  act  which  produced  the  injury  to  the 
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plaintiff  *'must  be  considered  wholly  as  hii»  act,  and  not  the 
act  of  the  person  who  placed  the  gnn  there." 

As  negligence,  in  the  ordinary  sense,  is  not  the  ground  of 
liability,  so  contributory  negligence,  in  its  ordinary  meaning, 
is  not  a  defense.  These  terms  are  not  used  in  a  strictly  legal 
sense  in  this  class  of  actions,  but  for  convenience.  There  is 
-considerable  reason  in  favor  of  the  doctrine  of  absolute  lia- 
Wlity  for  injuries  produced  by  a  savage  dog,  whose  propen- 
sities are  known  to  the  owner,  on  the  ground  of  its  being  in 
the  interest  of  humanity,  and  out  of  regard  to  the  sanctity 
of  human  life :  but  as  these  animals  have  different  degrees 
of  ferocity,  and  the  rule  must  be  a  general  one,  I  think,  in 
view  of  all  the  authorities,  that  the  rule  of  liability  before 
indicated  is  a  reasonable  one,  and  that  the  owner  cannot  be 
relieved  from  it  by  any  act  of  the  person  injured,  miless  it 
be  one  from  which  it  can  be  affirmed  that  he  caused  the 
injury  himself,  with  a  fiill  knowledge  of  its  probable  conse- 
quences. 

•  The  evidence  in  this  case  falls  far  short  of  warranting  a 
verdict  that  the  plaintiff  had  committed  any  such  act  As 
before  stated  he  had  no  notice  that  the  dog  was  loose,  but 
had  every  reason  to  suppose  that  he  was  fastened,  and  did  in 
fact  suppose  so.  He  was  in  the  discharge  of  his  duty,  and 
was  not  called  upon  to  institute  an  inquiry  whether  the  dog 
had  broken  his  fastenings,  or  that  Godfrey  had  been  negli- 
gent m  not  giving  him  notice  that  the  dog  was  loose. 

The  remaining  point,  that  the  plaintiff  assumed  the  risk 
of  such  accidents,  is  not  tenable.  The  rule  is  that  a  servant 
iissumes  the  ordinary  risks  mcident  to  the  business  in  w^hich 
lie  engages.  What  were  the  risks  of  his  emplo^onent  here 
sa  it  respects  the  dog  ?  He  was  informed,  it  is  true,  of  the 
nature  of  the  animal,  but  he  was  also  told  that  the  dog  would 
be  kept  fastened,  and  the  uniform  habit  was  to  notify  him 
when  the  dog  was  loose.  By  the  terms  of  his  employment, 
and  the  conduct  of  those  who  represented  the  defendants,  the 
most  that  can  be  said  is  that  he  a^umed  the  risks  consequent 
upon  the  keeping  of  a  ferocious  dog,  which  was  kept  fastened 
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except  when  he  was  otherwise  notified.  Beyond  this  the 
plaintiff  is  entitled  to  the  same  protection  as  other  persons. 
This  is  not  a  case  for  relaxing  the  rule  of  liability.  The  dog 
was  of  immense  size,  and  a  brute  as  savage  as  a  tiger  or  a 
lion,  and  should  be  more  properly  classed  with  such  wild 
beasts  than  with  the  domestic  dog,  which,  although  useless, 
IS  generally  comparatively  harmless.  He  had  no  respect  for 
persons.  In  the  language  of  the  person  who  sold  him  to 
defendants,  **  he  bit  everybody.''  There  is  no  legal  excuse 
for  exposing  human  life  to  the  ferocity  of  such  an  animal 

The  judgment  must  be  affirmed. 

All  concur,  except  Bapallo,  J.,  absent. 

Judgment  affirmed. 
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Edwik  S.  Jones  et  al..  Appellants,  v.  Eiaebt  O.  Smith, 

Bespondent. 

'Where  a  deed  eonUins  an  accorato  deacripikm,  by  permanent  boundaries 

,  capable  of  bein^  aacertained^  a  general  reference,  in  addition,  to  tbe 

premiaes  aa  in  the  poflseaaion  of  the  grantor  or  grantee  will  not  pa«a 

tiUe  to  landa  outside  of  the  bonndaries  given  |  the  more  certain  and 

permanent  porlioiifl  of  the  deacription  will  controL 

In  an  action  of  ejectment  plaintiff  claimed  under  a  deed  which  described 
the  premises  generally  afi  "  the  lot  or  piece  of  land  called  the  Cross  lot,*^ 
and  afi  **  now  in  the  possesion  "  of  the  grantee ;  following  this  was  a 
description  by  metes  and  bounds,  in  which  the  easterly  boundary  of  the 
lands  conveyed  was  given  as  ''  the  east  line  of  the  Montressor  patent^  aa- 
the  same  ought  to  be  established."  T.,  the  grantee  at  the  time  of  the  grant, 
was  in  possearaon  .and  occupying  up  to  a  fence  on  Che  east,  which  was 
beyond  the  east  line  of  the  patent ;  the  grantor  had  no  paper  title  beyond 
the  line  of  the  jtatent,  and  it  cUd  not  appear  that  at  that  time  a  title  had 
been  acquired  either  by  grantor  or  by  grantee  by  adverse  possession  or 
practical  location  of  the  line.  Heldf  that  the  intent  of  the  parties  was 
to  limit  the  grant  to  lands  within  the  bonndaries  of  the  patent ;  and  that 
plaintiff  could  not  claim  under  it  beyond  the  Hue  given,  unless  a  different 
one  had  been  established  subeequentiy  by  adverse  posaession  or  practical 
location. 

The  original  fence  was  built  about  1818,  upon  a  curved  irregular  line,  not 
claimed  or  supposed  to  be  the  line  of  the  patent,  but  to  avdd  an  obstruction 
on  that  line.  At  the  time  the  adjoining  premises  were  unoccupied;  the 
fence  was  maintained  where  it  was  first  erected  until  1866,  when  it  was 
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removed  by  defendant  and  placed  on  the  true  line.  In  1844,  one  V.  O. 
was  owner  and  occupied  the  farm  so  deeded  to  T.,  and  B  was  the 
owner  of  the  farm  adjoining  on  the  east.  It  was  agreed  between  V.  0. 
and  B.  that  the  fence  should  be  continued  as  a  divinon  fence  mitil 
convenient  for  the  parties  to  build  a  permanent  one  upon  the  true  line. 
The  land  in  question  was  the  strip  between  the  true  line  and  that  of  the 
old  fence.  Hdd,  that  the  evidence  failed  to  show  any  adverse  claim  of 
right  to  occupy  to  the  line  of  the  old  fence*  or  an  acquiescence  by  the 
adjoining  owners  in  that  as  the  true  line ;  that  in  the  abeenoe  of  evidence 
to  the  contrary  it  must  be  assumed  that  the  fence  was  maintained  up  to 
1^4  on  the  line  where  it  was  oiiginally  built,  under  an  implied  license, 
and  after  that  time  under  an  express  license,  as  a  temporary  divimon 
fence,  not  as  a  permanent  boundary  line. 

(Argued  March  19, 1878 ;  decided  April  %  1878.) 

AppeaTi  from   judgment  of  the  General  Term  of  lite 
Sux^reme  Court  in  the  third  judicial  department,  affirming  a 
judgment  in  favor  of  defendant,  entered  upon  an  order  uou- 
^suiting  plaintiff  on  trial. 

This  was  an  action  of  ejectment.  It  is  reported  upon  a 
former  appeal  in  64  N.  Y.,  180. 

The  parties  were  adjoining  owners;  the  question  was 
«imply  as  to  the  boundary  line  between  them.  Plaintiffs 
claimed  under  a  deed  executed  in  1820,  from  one  Seth 
Hunt  to  George  Throop,  which  described  the  premises  con- 
Yeyed  as  follows :  "  All  that  certain  lot  or  piece  of  land 
called  the  Cross  lot,  situate  in  Willsborough,  in  the  county 
of  Essex,  aforesaid,  and  now  in  possession  of  the  said  Greorge 
Throop,  containing  fifty-one  acres  one  quarter  and  thirty- 
two  rods,  being  part  of  the  Benson  and  Montressor  patent, 
so  called,  bounded  as  follows  :  South  by  the  north  line  of 
the  Pratt  lot,  so  called,  now  in  possession  of  Levi  Higby ; 
northwest  by  the  back  line  of  the  Benson  patent ;  north  by 
the  south  line  of  a  tract  of  land  conveyed  to  Noah  Fi-ench ; 
And  east  by  the  east  line  of  the  Montressor  patent,  as  the 
£ame  ought  to  l>e  established  between  that  patent  and  the 
west  line  of  the  Ross  patent,  so  called.'^ 

The  gmntee  Throop  was,  at  the  time,  in  possession  and 
luid  been  since  1812.  As  early  as  1813  he  built  a  fence  to 
inclose  the  fann  on  the  east  and  to  protect  a  crop  of  wheat. 
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1  be  evidence  showed  that  in  consequence  of,  and  to  avoid 
^n  obstruction  caused  by  a  ledge  of  rocks,  on  the  true  line  of 
the  Montressor  patent,  which  was  a  straight  line,  the  fence 
was  built  on  a  curved  irregular  line,  east  of  the  true  line, 
and  the  strip  of  land  in  question  was  that  lying  between  the 
true  line  and  that  upon  which  the  fence  was  built.  At  that 
time  the  land  adjoining  on  the  east  was  unoccupied.  The 
fence  was  kept  up  a(id  maintiiined  on  the  line  where  it  was 
originally  erected  until  1866,  when  defendant  removed  it 
and  built  a  new  fence  on  the  patent  line.  From  the  time 
of  the  erection  of  the  fence  in  1813,  up  to  its  removal,  the 
adjoining  owners,  so  far  as  there  was  any  occupancy, 
occiqpied  up  to  the  fence.  In  1844,  one  Van  Ornam  was  the 
owner  and  in  possession  of  the  farm  claimed  by  plaintiflb, 
and  one  Boynion  was  the  owner  of  the  &iiu  adjoining  on  the 
^ast,  which  was  bounded  by  the  patent  line.  It  was  under- 
stood and  agreed  between  Van  Ornam  and  Boynton  that  the 
fence  should  be  continued  where  it  was  as  a  division  fence 
until  it  would  be  convenient  for  them  to  build  a  better  and 
permanent  division  fence,  and  the  fence  was  divided,  each 
one  agreeing  to  and  thereafter  keeping  his  half  in  repair. 
Further  facts  appear  in  the  opinion. 

Samuel  Hand^  for  appellants.  The  designation  of  the 
land  in  question  as  the  *'  Cross  lot  as  possessed  in  1820  by 
OecHTge  Throop ''  controlled  the  subsequent  bounds  by  force 
of  the  rule  that  the  clause  of  a  deed  which  comes  first 
is  to  govern  and  control  all  subsequent  clauses.  (Plowd., 
541;  Ck).  Litt,  112;  Shep.  Touch.,  88.)  If  the  whole 
instrument  be  taken  together  the  boundaries  must  give  place 
to  the  specific  designation  of  the  property  and  it  cannot  be 
limited  by  any  subsequent  mode  of  words  of  description. 
{Jackson  v.  Barringer^  15  J.  R.,  471;  Lodge  v.  jLee,  6 
Cranch,  237;  KeHh  v.  Reynolda^  3  GreenL,  393;  Bather^ 
ford  V.  Tracey^  48  Mo.,  325;  Doe  v.  lliompaon^  5  Cow., 
371;  Lxishy.  Druse,  4  Wend.,  313;  PeUitY.  She^ard,  32 
N.  Y.,  97;   White  v.  Williams,  48  id.,  344;  Donahue  ¥• 
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Case,  61  id.,  631j  Wendell  v.  People,  8  Wend.,  183;  Jiaf/-^ 
nor  V.  Timerson,  46  Barb.,  518;  Harsha  v.  Heid^  45  N.  Y.,, 
418.)  The  line  in  dispute  was  established  by  practical  loca- 
tion and  mutual  acqueiescence.  {Baldmn  v.  Brown,  Ifr 
N.  Y.,  359;  Reedr.  Parr,  35  id.,  113;  Hunt  v.  Johnson,  2» 
id.,  19;  Robinson  v.  Phillips,  1  T.  &  C,  151;  Pierson  v» 
Mosher,  30  Barb.,  81;  Ratcliffe  y.  Gray,  3  Keyes,  610; 
Stuyvesant  v.  Dunfiam,  9  J.  R.,  61;  Jackson  v.  Dy sling,  i 
Caines,  197;  Hubbellv.  McCullough,  47  Barb.,  288;  Ernst 
y.H.  R.  R.  R,  Co.,  35  N.  Y,,  25.)  If  there  was  any  eri- 
dence  which  tended  to  establish  a  defense  it  raised  a  questioa 
of  fact  and  the  nonsuit  cannot  be  sustained.  (5  Cow.,  371^ 
Ratcliffe  v.  Grray,  3  Keyes,  510;  (y^iellY,  James,  43  N.  Y., 
84;  Train  v.  Hoi.  Pur.  Ins.  Co.,  62  id.,  593;  8lade  v. 
McMuUen,  45  How.,  52.)  Boynton's  testimony  as  to  his 
conversation  with  Van  Omam  was  improperly  admitted. 
(Jackson  v.  Luquere,  5  Cow.,  221;  id.,  371;  Vrooman  r* 
King,  36  N.  Y.,  477;  Drewy.  JShmfl,  46  id.,  204;  Reedr. 
McCourt,  41  id.,  435.)  The  deeds  introduced  by  defendant 
were  improperly  admitted.  {Crary  v.  Goodman,  22  N.  Y., 
175;  Sherry  v.  Friching,  5  Duer,  452.)  The  court  had 
jurisdiction  to  give  a  final  judgment  for  plaintiffs.  {Mar^ 
quatY.  Marquai,  2  Kern.,  336;  EdmanstonY.  McLoud,  16 
N.  Y.,  543;  Burkhardt  v.  McCldlan,  15  Abb.,  243.) 

RcbH  8.  Hole,  {or  respondent.  The  time  proved  of  the 
location  of  the  line  was  too  short  to  constitute  a  title  by 
practical  location.  {Hubbell  v.  McCullough,  47  Barb.,  287, 
297,  298,  299,  302;  Adams  v.  Rockwell,  16  Wend.,  285; 
Clark  V.  Wethey,  19  id.,  320;  Baldwin  v.  Brown,  16  N.  Y., 
359;  Terry  v.  Chandler,  id.,  354;  Hunt  v.  Johnson,  19  id., 
279,  298;  Coming  y.  Troy  Iron  and  Nail  FacU^ry,  44  id., 
577,  595;  Brefw  v.  Swift,  46  id.,  204,  209;  Clark  v. 
Wethey,  5  Seld.,  183,  204.)  The  conversation  of  Boyn- 
ton  with  Van  Omam  was  properly  received  in  evidence. 
{Donahue  v.  Case,  61  N.  Y.,  631  ;  Pitts  v.  Wilder,  1  id., 
525.) 


1878.]  JoNBs  et  ah  «.  Smith.  209 

Opinion  of  the  Court,  per  Allbh,  J. 

Allen,  J.  The  plaintiffs  can  take  no  benefit  from  the 
terms  of  the  description  of  the  granted  premises  from  Hunt 
to  Throop,  80  as  to  extend  the  boundaries  beyond  the  east 
line  of  the  Benson  and  Montressor  patents.  That  lino  was 
the  boundary  of  the  lands  granted  on  the  east,  and  the  moro 
general  and  introductory  description  preceding  the  specific 
and  particular  boundaries,  as  <*  the  lot  or  piece  of  land  called 
the  cross  lot  and  now  in  the  possession  of  the  said  Greorge 
Throop,"  was  too  general  Jo  control  and  override  the  more 
certain  and  material  description  foUowmg.  If,  by  an  adverse 
occupation,  or  by  mutual  acquiescence  of  the  adjoining 
owners  of  lands  on  the  two  sides  of  the  true  line,  a  different 
line  had  been  established  as  the  east  line  of  the  patent  and 
the  Throop  farm,  the  line,  as  thus  established,  would  have 
been  the  eastern  boundary  of  the  grant.  That  line  would 
have  superseded  the  original  and  actual  boundary  and  become 
the  true  line  for  all  purposes.  But  Hunt  could  not  make 
title  of  lands  outside  of  the  patent  under  which  he  took  title. 
He  did  not  claim  title  except  under  the  patent  named  m  his 
deed,  and  there  is  no  evidence  tending  to  show  that  at  that 
time  a  title  had  been  acquired,  either  by  Hunt  or  Thi*oop 
to  the  premises  in  controversy,  on  any  lands  east  of  tha 
boundaiy  line  of  the  patent,  either  by  adverse  occupation  or 
a  practical  location  of  the  line  by  the  acquiescence  of  tho 
owners  of  the  lands  adjoming  on  the  east.  An  island  or  any 
other  parcel  having  a  well-known  designation,  conveyed  a& 
such  and  by  name,  would  pass,  although  misdescribed  in  the 
statement  of  the  particular  boundaries  or  as  to  quantity,  and 
for  the  reason  that  the  intent  to  gi*ant  a  ti*act  of  laud,  well 
and  definitely  described  by  its  name,  is  evident ;  but  no  such, 
intent  can  be  inferred  by  a  general  reference,  iu  addition  to 
an  accm'ate  description  by  permanent  boundaries  capable  of 
being  ascertained,  to  the  premises  intended  as  in  the  posses- 
sion of  the  grantee  or  grantor.  That  would  be  to  revei-se 
the  rule  and  make  the  less  certain  and  permanent  portions; 
of  the  description  control  the  more  certain  and  permanent,^ 
which  ia  not  permitted.     {Doe  v.  ThompaoH^  $  Cow.,  371j 
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Jdckson  V.  Barrznger,  15  J.  R.,  471;   Wliite  v.  WiUiams,  48 
N.  Y.,  344;  Lodge's  Lessee  v.  Lee,  6  Cranch  [S.  C],  237.) 

The  mtent  of  the  pai-ties  was  to  limit  the  grant  to  lands 
within  the  boundaries  of  the  patent  mentioned,  and  the 
plaintiffs  cannot  claim  under  the  grant  of  Hunt  beyond  the 
true  and  proper  boundary  lines  of  the  patent,  unless  a  differ- 
ent line  has  been  established  by  adverse  possession  or  a  prac- 
tical location.  The  true  line  of  the  patent  is  very  clearly 
as  claimed  by  the  defend»)t.  Of  this  there  can  be  no  dis- 
pute. The  east  line  of  the  patent  is  a  straight  line,  and  not 
the  irregular  and  curved  line  up  to  which  the  plaintiffs  now 
claim  and  u{)on  which  the  original  fence  was  built.  A  line 
different  from  the  true  line  cannot,  upon  the  evidence,  be 
claimed  by  the  plaintiff.  The  fence,  claimed  by  the  plain- 
tiffs as  the  line,  was  built  very  many  years  since  and  as 
early  as  1813,  and  has  been  maintained  from  that  time  up 
to  the  removal  of  the  same  by  the  defendants,  shortly 
before  the  commencement  of  this  action,  and  the  occupation 
of  the  owners  of  the  adjoining  lands  upon  either  side,  as  far 
as  there  has  been  an  occupation,  has  been  up  to  that  fence. 
But  the  fence  was  built  by  Throop  at  a  time  when  the  lands 
were  not  cultivated,  and  when  there  was  no  occupant  of  the 
lands  to  the  east  of  the  line  on  the  Koss  patent,  and  it  was 
located  by  Throop,  not  under  a  claim  of  title,  or  as  being 
on  the  true  line,  or  for  a  permanent  boundary,  but,  as  is 
proved  by  one  who  took  part  in  building  it,  merely  to  get 
around  an  obstacle  on  the  direct  line  interposed  by  a  bluff  or 
ledge  of  rocks,  and  it  was  not  claimed  or  supposed  to  be  on 
the  true  line.     . 

While  Van  Omam  was  in  possession  as  owner  of  the  lands 
now  claimed  by  the  plaintiff,  it  was  understood  and  agreed 
between  him  and  Boynton,  the  owner  of  the  adjacent  lands, 
that  the  fence  should  be  continued  as  a  division  fence  between 
them  until  it  should  be  convenient  for  the  parties  to  build  a. 
better  and  permanent  division  fence  upon  the  true  line. 
This  is  clearly  proved  and  is  uncontradicted,  and  as  is  said  by 
Judge  Bapallo,  when  this  case  was  before  us  up<m  a  former 
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appeal,  qualifies  the  effects  of  the  possession  as  evidence  of  a 
practical  location  or  adverse  possession.  There  is  no  evi- 
dence of  any  adverse  claim  of  right  to  occupy  to  the  line  of 
the  crooked  fence,  or  an  acquiescence  by  the  owners  of  the 
adjacent  lands  in  the  maintenance  of  the  fence  as  a  division 
fence  upon  the  line  between  the  two  patents,  or  as  the  eastern 
boundary  of  the  plaintiffs'  land. 

The  fence  must  be  assumed,  in  the  absence  of  evidence  to 
the  contmry,  to  have  been  maintained  on  the  line  on  which 
it  was  originally  built,  luider  an  implied  license  prior  to  1844 
and  an  express  license  from  the  time  of  the  arrangement 
between  Van  Ornam  and  Boynton,  as  a  temporary  division 
fence  between  the  owners  and  not  a9  establishing  or  being  a 
permanent  bomidary  line  between  theuL 

A  verdict  for  the  plaintiffs  could  not  have  been  sustained 
upon  the  evidence  before  us.  The  opinion  of  Judge  Rapallo, 
as  reported  in  Jones  v.  8mitli  (G4  N.  Y.,  180),  and  that  of 
Judge  BoARDifAN,  of  the  Supreme  Court,  in  giving  the  judg- 
ment from  which  this  appeal  is  brought,  cover  every  question 
now  presented,  and  are  decisive  of  this  appeal  and  obviate 
the  necessity  of  a  more  extended  examination  of  tlie  evi- 
dence. 

The  judgment  must  be  affirmed. 

All  concur,  except  Rapallo,  J.,  absent. 

Judgment  affiimed. 


liOuisA  F.  Calvo,  Appellant,  v.  Thoicas  A.  Daviss  et  aL, 

Respondents. 

"Where  a  complaint  Btatee  facts  sufficient  to  constitate  a  cause  of  action,  and 
in  additioQ  facts  constituting  a  defense,  the  whole  must  be  considered 
together  in  detetmining'y  upon  demmrei^  whether  the  oomplaint  states  a 
cause  of  action ;  as  well  the  allegations  tending  to  discharge  as  those 
tending  to  charge  the  defendant. 

^Hiere  a  deed  contains  a  covenant,  upon  the  part  of  the  grantee,  to  pay  a 
mortgage  upon  the  premises,  executed  by  the  grantor,  the  relation  of 
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prindpal  and  surety  is  ci'eated  between  the  pai'ties,  and  an  a^^reement- 
by  the  holder  of  the  mortgage  with  the  grantee  to  extend  the  time 
of  payment*  made  without  the  consent  of  the  grantor,  diachaiigeB  the 
grantor. 
The  complaint*  in  an  action  of  foredosorey  averred  the  making  of  the  bond 
and  mortgage  by  defendant  D.,  a  conveyance  by  D.  to  L.,  subject  to  the 
mortgage,  with  covenant  on  the  part  of  the  latter  to  pay  the  same ;  it 
then  set  forth  an  agreement  between  plaintiff  and  L.  to  extend  the  time 
of  payment,  "  with  the  express  imderstanding  that  the  bond  and  mort- 
gage should  remain  in  every  other  respect  unaffected  by  the  agreement.*^ 
A  judgment  for  deficiency  was  asked  against  D.  Hdd,  that  the  **  under- 
standing "  i-eferred  to  related  to  the  stipulations  in  the  mortgage  other- 
than  those  as  to  time  of  payment ;  that  the  agreement  did  not  contun 
a  reservation  of  the  rights  of  plaintiff  to  proceed  against  D. ;  that  by^ 
the  agreement  B.  was  discharged ;  and  that*  therefore,  a  demurrer  by  him 
to  the  complaint  was  properly  sustained. 

(Submitted  March  21, 1878;  decided  April  2, 1878.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Court,  in  the  first  judicial  department,  aifirming  &. 
judgment  in  favor  of  defendant  Davies,  entered  upon  an 
order  Bustaining  a  demurrer  to  the  complaint  on  his  parL 
(Reported  below,  8  Hun,  222.) 

This  action  was  brought  to  foreclose  a  mortgage.  The 
complaint  alleged  in  substance  the  execution  of  the  mort> 
gage  by  defendant  Davies  and  wife  as  collateral  security  for 
the  bond  of  Davies,  the  assignment  of  the  bond  and  mortgage 
to  plaintiff,  and  that  thei*e  had  been  a  default,  and  that  there 
was  a  specified  amount  due  and  unpaid  thereon.  The  com- 
plaint fuilher  alleged  that  defendant  Davies  and  wife  con- 
veyed  the  premises  to  defendant  Leslie,  who  took  tlie 
conveyance  subject  to  the  mortgage,  and  in  and  by  the  con- 
veyance assumed  and  agreed  to  pay  the  same ;  that  on  the 
21st  day  of  November,  1872,  by  an  agreement  between 
plaintiff  and  Leslie,  **  the  time  for  the  payment  of  the  prin- 
cipal sum  aforesaid  was  extended  from  the  8th  day  of  March, 
1872,  to  the  15th  day  of  October,  1874,  with  the  express 
understanding  that  the  sjiid  bond  and  the  mortgage  should 
remain  in  every  other  respect  unaffected  by  said  agreement ; " 
also,  that   Leslie  subsequently  conveyed   the   premises  to 
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<lefendaDt   Woodruff.      Plaintiff  asked  judgment  for  any 
deficiency  against  defendants  Davies  and  Leslie. 

Defendant  Davies  demurred,  on  the  ground  that  the  com- 
plaint as  to  him  did  not  state  facts  sufficient  to  constitute  a 
<cause  of  action. 

Coudert  Brothers^  for  appellant.  Plaintiff  was  not  bound 
to  allege  the  consent  of  defendant  Davies  to  the  extension, 
even  assuming  such  consent  to  have  been  necessary.  (Per- 
kina  V.  SquieTj  1  N.  Y.  Sup.  Ct.,  620;  OlaffgeU  v.  Salmon^ 
5  G.  A  J.  [Md.],  314;  Gdmsey  v.  lioffers,  47  N.  Y.,  233.) 
Even  if  the  relation  of  principal  and  surety  existed  between 
Leslie  and  Davies,  and  plaintiff  was  affected  by  that  relation, 
it  does  not  necessarily  follow  that  Davies  was  discharged 
from  liability  to  perform  his  obligation.  (De  Colyar  on 
Guar.  &  Prin.  &  Surety  [Am.  ed.,  1875],  418,  419.)  The 
reservation  contained  in  the  extension  was  sufficient  to  show 
that  plaintiff  did  not  intend  to  waive  her  rights  as  against 
defendant  *  Davies  and  operated  to  preserve  her  recourse 
against  him.  {Claggett  v.  Salmon^  5  G.  &  J.  [Md.],  314  ; 
Wyke  v.  Rogers^  DeG.  McN.  &  G.,  408 ;  Green  v.  Wynii^ 
7  L.  R.  Eq.  Gas.,  28;  Hager  v.  HiU,  1  Am.  L,  T.  Eep. 
[N.  S.],  137;  Byles  on  Bills,  316;  Ex  parte  Glendenning,  1 
Buck.  B.  G,  517;  Ux  parte  Carstatrs,  id.,  560;  Bx  parte 
Gifford,  6  Ves.  Jr.,  805;  Bmiltbee  v.  Stubbs,  18  id.,  20; 
Nichols  y,  Norris^  3  B.  4  Aid.,  41;  Kearsley  v.  Cole^  16 
M.  k  W.,  128;  Boalery.  Mayor,  115  Eng.  C.  L.,  76;  Hub- 
bell  V.  Carpenter,  5  N.  Y.,  172;  Wagman  v.  Hoag,  14  B., 
232;  Ouerend  v.  Or,  L.  E.,  7  H.  of  L.,  348;  11  Eng.  R., 
44;  Muir  v.  Ch'awford,  2  Scotch  Apps.,  3456;  13  Eng.  R., 
38;  Wyke  v.  Rogers,  1  DcG.  Mac.  &  G.,  408;  Add.  on 
Con.,  §  1130;  King  v.  McVicar,  3  Sand.  Ch.,  192-209; 
Haw.  Ins.  Co.  v.  Halsey,  4  Sheldon,  271;  Stuyvesant  v. 
Hall,  2  Barb.  Ch.,  151;  1  Sand.  Ch.,  419.)  Even  if  no 
reservation  had  been  made  of  the  recourse  against  the  so- 
<»illed  surety,  the  latter  would  still  be  liable.  {Meyer  v. 
IjaJthrop,  10  Hun,  66.)     None  of  the  grounds  which  have 
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Iieen  held  sufficient  to  exonerate  a  surety,  where  an  extcn- 
ffloa  has  been  given,  are  i^plicable.  {Morgan  v.  SnuUi^ 
5  N.  Y.  Wk'ly  Dig.,  221;  Clark  v.  Sickle,  64  N.  Y.. 
235.)  The  doctrine  of  conshaictive  suretyship  and  con- 
sequent immunity  to  a  principal  debtor  does  not  extend 
so  fiur  as  to  discharge  a  bondsman  from  his  debt  because  of 
an  extension  of  the  time  fixed  in  the  mortgage  given  as  col- 
lateral. (Levire  v.  Redman^  1 Q.  B.  Div.,  536;  NeimcewiczY. 
Gahfij  3  Paige,  614,  650.)  Davies  could  not  by  any  agree- 
ment,  to  which  the  mortgagor  was  not  a  i)ai-ty,  free  himself 
from  the  obligation  he  had  incurred.  (Thomas  on  Mort- 
gages, 71,  74;  Win.  <£  Mary  College  v.  Powell,  12  Grat 
[Va.],  572;  Itemsen  v.  Beekman,  25  N.  Y.,  552,  561.) 

Henry  E.  Davies  and  Julien  T.  Davies,  for  respondent 
Davies.  When  mortgaged  premises  are  conveyed  by  the 
mortgagor,  and  his  grantee  assumes  the  payment  of  the 
mortgage,  the  latter  becomes  the  pi-incipal  debtor ;  the  mort- 
gagor only  remains  liable  as  surety  of  his  grantee.  (ComeU 
V.  PrescoU,  2  Barb.,  16;  Stebbin  v.  Hall,  29  id.,  524;  Riuh 
selly.  Pislor,  7  N.  Y.,  171;  Flagg  v.  Munger,  9  id.,  483; 
Hartley  v.  Harrison,  24  id-,  170;  Gamsey  v.  Rogers,  4t7  id., 
233;  T/iorp  v.  Keokuk  Coal  Co.,  48  id.,  253;  Plower  v. 
Luce,  59  id.,  603;  Rubens  v.  Prindle,  44  Barb.,  336;  Vroo- 
man  v.  Turner,  Ct  App.,  1877  ;  Comsiock  v.  Drohan,  Ct 
App.,  Oct.  2,  1877;  Cumberland  v.  Codrtngton,  3  J.  Ch.^ 
229;  Barker  v.  Bucklin,  2  Den.,  45;  Lauorence  v.  Fox,  20 
N.  Y,,  268;  Burr  v.  Beers,  24  id.,  178;  Ransony.  Copland, 
2  Sandf.  Ch.,  251;  Bentleyv.  Vandej-heyden,  35  N.  Y.,  677; 
Marsh  v.  Pike,  10  Paige,  595;  Vander  Kemp  v.  SheUotir. 
11  id.,  28;  La  Farge  v.  Herter,  11  Barb.,  159;  Blyer  v- 
Monhdland,  2  Sandf.  Ch.,  478.)  The  extension  of  time 
granted  by  plaintiff  to  Leslie  released  the  surety,  Davies. 
{Tice  \.  Annin,  2  J.  Ch.,  125;  Billingtany.  Wagoner,  33 
N.  Y.,  31;  Smithy.  Towjisend,  25  id.,  479;  Flowery. Lance, 
59  id.,  603,  608;  Hubbard  y.  Gumey,  64  id.,  457;  Ducker 
V.  Rajfp,  67  id.,  471;  Colgrove  v.  Tabnan,  id.,  95.)     Plaintiff 
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was  bound  to  allege  in  his  complaint  that  the  agreement  for 
extension  was  executed  with  the  knowledge  and  consent  of 
the  surety,  and  that  plaintiff  by  some  valid  and  effectual 
agreement  reserved  her  rights  against  him.  {Cloae  v.  Close^ 
4  DeG.  Mac,  &  G.,  176;  Ex  parte  Glendenning^  Buck^s  Cas. 
in  Bky.,  517;    Wagman  v.  Iloag,  14  Barb.,  232.) 

Andrews,  J.  The  mortgaged  premises  became,  on  the 
conveyance  by  Davies  to  Leslie  of  the  equity  of  redemption, 
as  between  Davies  and  his  grantee,  tlie  primary  fund  for  the 
payment  of  the  mortgage ;  but  the  right  of  the  mortgagee 
to  resort  to  the  bond  for  the  collection  of  his  debt  was  not 
affected  or  impaired  by  the  conveyance.  Davies  could  not, 
by  any  dealing  or  contract  with  Leslie,  change  the  rights  of 
the  creditor  to  proceed  on  the  bond,  or  compel  him  to  resort 
m  the  first  instance  to  the  land.  {Marsh  v.  Pike^  10  Paige, 
595.)  On  the  other  hand  Davies  relation  to  the  debt  was 
not  changed  by  his  conveyance  so  as  to  take  away  his  right 
as  debtor,  to  pay  the  debt  at  any  time  after  it  became  due, 
and  upon  his  paying  the  debt,  either  voluntarily  or  by  com- 
pulsion, he  would,  upon  the  doctrine  of  equitable  subroga- 
tion, be  entitled  to  be  substituted  to  the  mortgage  security 
as  it  originally  existed,  with  the  right  to  proceed  immediately 
against  the  land  for  his  indemnity.  {Ticev,  Annin^  2  J. 
Ch.,  125;  Vandierhemp  v.  Shelton^  11  Paige,  28;  Marsh  v. 
Pike^  supra.)  The  mortgagee,  after  the  conveyance  by 
Davies,  could  not  deal  with  the  grantee  of  the  equity  of 
redemption,  to  the  prejudice  of  his  right  of  subrogation, 
without  discharging  Davies  from  liability  for  the  debt, 
either  wholly  or  pro  tanto.  K,  for  example,  he  had,  pur- 
suant to  an  agreement  with  Leslie,  without  the  consent  of 
Davies,  satisfied  or  released  the  lien  of  the  mortgage,  it  is 
plain  that  he  would  thereby,  as  to  Davies,  have  discharged 
the  debt,  at  least  to  the  extent  of  the  value  of  the  land. 
The  rule  that  a  mortgagee  is  bound,  in  dealing  with  his 
security  and  with  the  bond,  to  obsei*ve  the  equitable  rights 
of  third  persons,  of  wliich  he  has  notice,  has  been  frequently 
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recognized.  {Tzoe  v.  AnntUy  gupra;  Hcdaey  v.  Reed,  9 
Paige,  446;  Stevens  v.  Cooper,  1  J.  Ch,,  425;  Howard 
Ins.  Co.  v.  Jlalsei/j  8  N.  Y.,  271.)  And  the  doctrine  that 
a  surety  is  discharged  by  dealings  between  the  creditor 
and  piincipal  debtor,  inconsistent  with  the  rights  of  the 
surety,  has  been  applied,  altliough  the  creditor  did  not 
know,  in  the  origin  of  the  transaction,  that  one  of  tlie 
parties  was  a  sui-ety,  and  also  when,  by  an  arrangement 
between  two  original  joint  and  principal  debtore,  one  of  them 
assumed  the  entii*e  debt,  and  this  was  known  to  the  creditor. 
{Pooley  V.  Harradine,  7  EL  &  BL,  431;  Oriental  Financial 
Corporaium  v.  Overendj  Gwmey  S  Co.,  L.  R.,  7  Ch.  App,. 
142;  MiUerd  v.  Thorn,  56  N.  Y.,  402;  Colgrove  v.  Tall- 
man,  67  id.,  95.) 

We  thiiik  it  must  be  held,  upon  the  authorities,  that  the 
rights  of  the  parties  in  this  case  are  to  be  deteiinined  by  the 
rules  governing  the  relation  of  principal  and  suret}'',  and  that 
if  the  dealings  between  the  mortgagee  and  Leslie  would  have 
discharged  Davies,  if  he  had  been  originally  bound  as  surety 
only,  the  action  against  him  cannot  be  maintained.  {Halsey 
V.  Reed,  9  Paige,  sujpra ;  Burr  v.  Beers,  24  N.  Y.,  178; 
Flower  v.  Lance,  59  id.,  603.) 

That  an  agreement  by  the  creditor  with  the  principal 
debtor,  extending  the  time  for  the  payment  of  the  debt, 
without  the  consent  of  the.  surety,  discharges  the  latter,  is 
established  by  numerous  authorities,  and  the  court  will  not 
enter  into  the  question,  what  injury  the  surety  has  sustained* 
{Rees  v.  Berrington,  2  Ves.  Jr.,  540;  Rathbone  v.  Wairen, 
10  J.  R,  587;  Miller  v.  McCan,  7  Paige,  452.)  The  plain- 
tiff,  in  her  complaint  in  this  case,  sets  forth  facts  which  jus- 
tify a  judgment  of  foreclosure ;  but  she  also  demands  a  judg- 
ment for  any  deficiency  agsiinst  the  defendant  Davies.  The 
defendant  Davies  interposed  a  general  demurrer  to  the  com- 
plaint. The  complaint  avers  the  making  of  the  bond  and 
mortgage  by  Davies,  its  assigiunent  to  the  plaintiff,  the  con- 
veyance by  Davies  to  Leslie  in  November,  1871,  of  the  equity 
of  redemption,  Bu}>ject  to  the  mortgage,  and  his  agreement 
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to  pay  the  same,  and  the  amouut  due  and  unpaid  thci*cou. 
If  the  plainiiff  had  stopped  here  a  cause  of  action  agauist 
the  defendant  Davies  would  appear  in  the  complaint;  but 
«he  further  alleges  that  in  November,  1872,  by  an  agreement 
made  by  the  plaintiff  with  the  defendant  Leslie,  the  time  for 
the  payment  of  the  debt  was  extended  from  March  8,  1872, 
to  October  15,  1872,  *'  with  the  express  understanding  that 
the  bond  and  mortgage  should  remain  in  every  other  respect 
imaffected  by  the  agreement." 

The  agreement,  if  construed  as  an  absolute  agreement  for 
||he  extension  of  the  time  of  payment  of  the  mortgage, 
jprima  facie  operated  to  discharge  Davies  from  liability  on 
his  bond.  It  was  valid  and  binding  between  the  pai-ties,  and 
the  mortgage  could  not  be  enforced  during  the  time  covered 
by  the  agreement,  either  by  the  plaintiff  or  by  Davies. 
Davies,  on  paying  the  debt,  would  be  entitled  to  be  subro< 
^ted  to  the  security,  but  he  would  stand  in  the  place  of  the 
creditor,  and  would  take  the  mortgage  subject  to  the  agree- 
ment {jyucker  v.  Haj/p,  67  N.  Y.,  471;  Bangs  v.  Strong^ 
10  Paige,  11.)  The  leai*ned  counsel  for  the  plaintiff  contends 
that  the  agreement  as  alleged  reserves  the  right  of  the  creditor 
against  Davies.  When,  in  an  agreement  between  a  creditor 
and  the  principal  debtor  extending  the  time  of  payment,  the 
remedies  against  the  surety  are  reserved,  the  agreement  does 
not  operate  as  an  absolute,  but  only  as  a  qualified  and  condi- 
tional suspension  of  the  right  of  action.  The  stipulation  in 
that  case  is  treated  in  effect  as  if  it  was  made  in  expre^^ 
terms,  subject  to  the  consent  of  the  surety,  and  the  surety  is 
not  thereby  discharged.  (Story's  Eq.  Jur.,  §  326;  JBangs 
T.  8ti*(mgy  10  Paige,  18;  Kearaley  v.  Cole,  16  M.  4  W.,  128; 
0)nenlal  Fiiuincial  Corporation  v.  Overend,  Gwmey  <&  Co.,  7 
H.  of  L.  Cas.,  348;  Morgan  v.  Smith,  70  N.  Y.,  537.) 
But  we  are  of  opinion  that  the  agreement  alleged  does  not 
l>ring  the  case  within  the  principle  of  these  decisions. 

The  *' undei*standing '*  that  the  mortgage  should  in  all 
other  respects  remain  unaffected  by  the  agreement,  except  as 
to  the  time  of  payment,  emphasizes  the  one  piu^ose  of  the 
SiCKBLS.— Vol.  XXVIII.     28 
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agreement,  viz.,  to  extend  the  time  of  payment.  The 
other  stipulations  in  the  mortgage  were  to  remain  in  force 
as  if  the  agreement  extending  the  time  had  not  been  made. 
It  would  be  a  forced  and  unnatural  construction  to  hold 
that  the  parties  designed  to  reserve  to  the  creditor  a  right 
to  proceed  at  once  against  Davies,  which  would  enable  the 
plaintiff  to  defeat  the  sole  purpose  of  the  agreement.  The 
court  in  OktggeU  v.  Salmon  (5  Gill.  &  Jo.,  314)  affirmed 
the  decree  of  the  chancellor,  who  held  that  the  extension 
relied  upon  in  that  case  was  consistent  with  the  obligation 
entered  into  by  the  sureties,  and  the  agreement  exi3ressl 
provided  that  it  should  not  interfere  with  or  invalid 
the  liability  of  the  sureties  on  the  mortgage  executed  by 
them. 

The  further  point  is  taken  by  the  plaintiff  that  the 
averment  of  the  agreement  of  extension  may  be  rejected, 
leaving  it  for  the  defendant  to  bring  the  agreement  to  the 
notice  of  the  court  by  answer.  But  we  think  the  whole 
complaint  is  to  be  considered  in  determining  whether  it 
states  a  cause  of  action,  as  well  the  allegations  which  tend 
to  discharge  the  defendant  Davies,  as  those  which  tend  to 
charge  him. 

These  views  lead  to  an  affirmance  of  the  judgment. 

All  concur,  except  Miller,  J.,  absent 

Judgment  affirmed. 


dv 

9^ 


J.  Davis  Duffield  et  al..  Assignees,  etc.,  Bespondents,  v. 
Harry  L.  Horton  et  al..  Appellants. 


An  assignment,  in  proceedings  under  the  bankrupt  acl;  discharges  tiie  lien 
of  an  attachment,  levied  within  four  months  of  the  commencement  of  the 
proceedings  upon  property  of  the  bankrupt ;  no  intervention  or  action 
of  the  court  is  required. 

Defendants  were  indebted  to  one  G.  The  debt  was  levied  upon  under  an 
attachment  against  G.    Within  four  months  thereafter,  proceedings  in 
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baokraptcy  were  instituted  agunst  G.  He  was  a4judicated  a  bankrupts 
Plaintifb  were  appointed  lua  aaBigneea,  and  an  aasignment  executed  to* 
ihem.  Prior  to  the  aBsignmenty  judgment  was  recovered  in  the  attach- 
ment Butty  execution  iasued,  and  defendants^  without  knowledge  of  the 
bankruptcy  proceedings,  paid  the  amount  of  their  debt  to  the  sheriff. 
In  an  action  by  plaintiffs,  as  assignees,  to  recover  the  same,  held,  that  the 
assignment  transferred  the  property  as  of  the  day  of  the  filing  of  the 
petition ;  the  attachment  was  dissolved,  and  the  lien  thereof  upon  the 
property  attached  discharged  as  of  that  date ;  that  the  payment  to  the 
eheriff  was  without  authority,  and  did  not  discharge  defendants'  obl]g»> 
tion ;  and  that,  therefore,  they  were  liable. 


% 


(Argued  March  26»  1878 ;  dedded  April  2, 1878.) 

Appeal  from  judgment  of  the  General  Term  of  the* 
Supreme  Court  in  the  first  judicial  department,  in  favor  of 
phuntiffs,  entered  upon  an  order  reversing  a  judgment  in 
favor  of  defendants,  entered  upon  a  decision  of  the  court,  on 
trial,  without  a  jury,  and  directing  judgment  for  plaintiffs. 
(Reported  below,  10  Hun,  140.) 

This  action  was  brought  by  plaintiffs,  as  assignees  in  bank- 
ruptcy of  Charles  T.  Yerkes,  to  recover  a  balance  alleged  to 
be  due  from  defendants  to  the  bankrupt 

The  court  found,  in  substance :  That,  on  the  18th  day 
of  October,  1871,  one  Bouvier  commenced  an  action  against 
Yerkes^  and  on  that  day  an  attachment  was  issued  in  said 
action,  which  was  served  on  the  defendants,  who  were  then 
owing  Yerkes  the  sum  of  $566.96.  On  the  10th  day  of 
November,  1871,  a  petition  in  bankruptcy  was  filed  by 
a  creditor  of  Yerkes  against  him,  and  such  proceedings- 
were  had  that,  on  the  13th  day  of  December,  1871,  he: 
was  duly  adjudicated  a  bankrupt  On  the  30th  day  of 
December,  1871,  Bouvier  recovered  a  judgment  in  hisactioti 
against  Yerkes,  and  issued  execution  thereon  to  the  sheriff.. 
On  the  23d  of  January,  1872,  the  plaintiffs  were  appointed 
assignees  in  bankruptcy,  and  on  the  24th  of  January,  1872, 
the  register  in  bankruptcy  executed  to  the  plaintlfis  an  assign- 
ment to  them  of  all  the  property,  effects,  etc.,  of  said  Yerkes 
which  he  had  on  the  10th  day  of  November,  1871.     All  the 
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proceediugs  in  bankruptcy  were  regular,  and  the  usual  notices 
in  such  proceedings  were  served  and  published  as  required 
by  that  act.  On  the  3d  day  of  January,  1872,  the  defend- 
ants, without  knowledge  of  the  bankruptcy  proceedings,  paid 
to  the  sheriff  the  sum  owing  by  them  to  Yerkes. 

Ira  Shafer^  for  appellants.  The  debt  due  Yerkes  was  the 
latter's  personal  property.  (Code,  §§  463,  464.)  By  issuing 
and  serving  the  waiTants  of  attachment,  with  the  usual  notice, 
the  sheriff  seized  or  attached  the  property  of  Yerkes  in  the 
defendants'  hands,  and  obtained  a  lien  thereon.  (Code, 
4§  231-237;  Russell  y.  Buckman,  3  E.  D.  S.,  419,  425,  427; 
Hinchj/  V.  Stryker,  26  How.  Pr.,  70;  Frost  v.  Molt,  34 
U.  Y.,  203;  Hohjokey.Adanis,  1  N.  Y.  S.  C,  1;  Thacher 
V.  Bcmcroflj  15  Abb.  Pr.,  243;  lihoades  v.  Woods^  41  Barb., 
471.)  Bouvier  thus  obtained  priority  over  subsequent 
iittachments  or  executions  against  Yerkes.  (ilf.  aiid  T.  Bk, 
v.  Dakin^  50  Barb.,  587;  Learned  \.  Vandenbergh^  8  IIow. 
Pr.,  77;  Burkhardt  v.  Sandfard,  7  id.,  329.)  Until  the 
judgment  in  favor  of  Bouvier  was  paid,  the  sheriff  had  the 
right  to  mamtoin  an  action  against  defendants  founded  upon 
the  seizure  and  the  lien  acquired  by  the  attachment.  (Code, 
4§  232,  237,  sub.  4;  Eelli/  v.  Eoberts,  40  N.  Y.,  432;  jLellf/ 
v.  Babcock^  49  id.,  318;  JDuncan  v.  Berlin^  60  id.,  151.) 
The  lien  obtained  imder  the  attachment  was  not  discharged 
under  the  assignment  in  bankruptcy.  (^Wilson  v.  Citt/  Bk., 
17  Wal.,  473.)  The  pajment  to  the  sheriff,  whether  made 
with  or  without  suit,  was  a  valid  payment,  and  defendants 
cannot  be  made  to  pay  again.  (^Gibson  v.  Haggeriy^  37 
N.  Y.,  555;  Holmes  v.  Remseii^  4  J.  Ch.,  460,  467;  Embree 
T.  Hannxiy  5  J.  R.,  101;  Cochran  v.  Filcli^  1  Sand,  Ch.,  142.) 
It  was  the  duty  of  Yerkes'  assignees  to  intervene  in  the  State 
court  and  claim  the  fund.  {Kerd  v.  Downing ^  44  Greo.,  116; 
Gibson  V.  Green,  45  id.,  209;  Johnson  v.  Bisliop^  1  Woolw., 
324;  Doe  v.  Childress,  21  Wal.,  642.)  The  pajTuent  to  the 
fiheriff  by  defendants  was  good  as  against  the  assignees ;  and^ 
if  the  sheriff  had  paid  the  money  to  the  plaintiff  in  the  execu- 
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tion,  tho  assignees'  remedy  was  against  bim*     {Broadley  y. 
Frost,  3  DiL»  457.) 

Sydney  S.  Hearts,  for  respondents.  Plaintii&  were  enti* 
tied  to  recover  all  the  property  of  the  bankrupt  bo  had  when 
the  petition  m  bankruptcy  was  filed.  (Bankruptcy  Act  of 
1867,  §  14;  MiUer  v.  Bowles,  58  N.  Y,,  263;  Morris  v. 
First  JVaL  Bh,  Ct  of  App.,  Feb.  6,  1877;  Cook  v.  Whip- 
ple, 55  N.  Y.,  130;  Cone  v.  Purcdl,  56  id.,  649;  Stevens  v. 
Mech.  St/ffs  Bk.,  101  Mass.,  109;  MiUer  v.  O'Brien,  » 
Bank.  Reg.,  26;  Mays  v.  Man.  If  at.  Bk,,  64  Penn.  St.,  74,. 
81;  In  re  Preston,  6  Bank.  Beg.,  545;  Ihe  v.  Cliildless,  21 
Wal.,  642;  In  re  Hinds,  3  Bank.  Eeg.,  92;  Edmeston  v. 
Lyde,  1  Paige,  637;  Coming  v.  WTiUe,  2  id.,  567;  Carroll 
V.  Cone,  40  Barb.,  220;  41  N.  Y.,  216;  Bump  on  Bank'cy 
(8th  ed.),  586;  In  re  Mcintosh,  2  B.  R.,  506;  In  re  Covarty 
3  id.,  508;  1  id.,  199-599;  2  id.,  888;  1  id.,  165,  190.) 
Payment  by  defendants  to  the  sheriff  in  the  Bouvier  case  was 
no  defense  to  this  action.  {Richardson  y.  Ainsworth,  20 
How.  Pr.,  521;  Bobinsony.  TTee**,  6id.,  161.)  The  defend- 
ants  had  constructive  notice  of  the  bankrupt  proceedings. 
(In  re  Lake,  6  Bank.  Keg.,  542;  In  re  Grigg,  3  id.,  131; 
Ex  parte  Vogel,  2  B.  E.,  138;  In  re  Bust,  1  N.  Y.  L.  Obs., 
326,  376.)  If  Bouvier  acquired  any  lien  by  his  judgment  or 
execution,  it  was  subsequent  to  the  filing  of  the  petition  in 
l><^i^l^]^ptcy»  and  not  available  as  against  plaintiffs'  title. 
{In  re  Hinds,  2  Bank.  Eeg.,  92;  Miller  v.  OBrien,  9  id.^ 
26;  Doe  v.  CJiUdless,  21  WaL,  642;  Morris  v.  First  NaJL 
Bk.,  Ct.  App.,  Feb.  6,  1877.) 

Allen,  J.  By  the  proceedings  in  bankruptcy  against 
Yerkcs,  and  the  assignment  of  his  estate  to  the  plaintiffs  as 
his  assignees,  the  attachment  at  the  suit  of  Bouvier,  under 
which  the  debt  due  from  the  defendants  to  the  bankrupt  had 
been  seized,  was  absolutely  dissolved.  It  did  not  requii*e  the 
intervention  and  action  of  the  coui*t,  but  by  act  and  opera- 
tion of  law  the  assignment  mider  the  direction  of  the  court 
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in  bankruptcy  of  the  estate  of  the  bankrupt  transferred  the 
property  of  the  bankrupt  by  relation  as  of  the'  day  of  the 
filing  the  petition  in  bankruptcy,  and  worked  a  dissolution 
of  the  attachment,  and  a  discharge  of  the  lien  upon  the 
property  attadied,  the  attachment  having  been  issued  within 
four  months  immediately  preceding  the  commencement  of 
the  proceedings  under  the  act  of  Congress.  (14  U.  S.  Stat, 
at  Large,  517,  §  14;  U.  S.  Eev.  Stat.,  §  5044;  Millen  v. 
Bowles  J  58  N.  Y.,  253.)  The  pajrment  by  the  defendants  to 
the  sheriff  of  the  debt  due  Yerkes  was  without  authority, 
and  did  not  discharge  the  obligation  either  to  Yerkes  or  the 
plaintiffs.  The  lien  of  the  sheriff  was  discharged,  and  the 
payment  was  voluntary.  There  was  no  process  against  the 
defendants  or  their  property,  neither  was  there  any  judgment 
-or  order  of  any  court,  in  obedience  to  which  the  money  was 
paid.  The  judgment  and  execution  was  a  general  judgment 
and  execution  against  Yerkes,  and  not  a  judgment  specifically 
subjecting  the  debt  to  the  payment  of  the  judgment,  and 
requiring  the  defendants  to  pay  it,  or  the  sheriff  to  collect  and 
apply  it.  It  is  doubtless  a  hard  case  for  the  defendants  who 
paid  the  money  in  good  faith,  without  knowledge  of  the  pro- 
ceedings in  bankruptcy,  or  any  notice  of  their  pendency  save 
the  constructive  notice  which  every  citizen  has  of  that  class 
of  proceedings,  and  supposing  that  the  attachment  lien  con- 
tinued. The  statute  is  free  from  all  ambiguity,  and  courts 
can  only  give  effect  to  it,  and  although  it  may,  and  frequently 
doeSy  work  injustice,  and  compel  the  payment  of  debts  to  the 
assignee  which  have  been  in  good  faith,  and  without  actual 
notice  of  the  bankrupt  proceedings  paid  to  the  bankrupt,  or, 
as  m  this  case,  to  a  sheriff  or  other  person  having  a  valid  lien 
thereon  but  for  the  provisions  of  the  bankrupt  act,  it  is  the 
necessary  result  of  the  statutory  provisions.  If  others  are 
liable  to  the  plaintiffs  for  the  moneys  paid  by  the  defendants, 
they  were  not  compelled  to  resort  to  them,  but  could  look  to 
the  defendants,  the  original  debtors,  who  had  not  discharged 
their  obligation.  The  sheriff  could  not  probably  be  sued,  being 
4in  officer  of  the  court,  and  receiving  the  money  as  such. 
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{Johnson  v.  Bishop^  1  Woolworth,  324;  Bradley  v.  Frosty 
3  Dillon,  457.)  It  does  not  appear  that  the  money  has  ever 
reached  Bouvier,  and  if  it  has  not  he  would  not  be  liable  in 
an  action  as  for  money  had  and  Tcceived.  Perhaps  the 
•defendants  may  recover  the  money  back,  as  money  paid  under 
a  mistake  of  fact,  but  that  question  is  not  before  us.  If  they 
cannot  they  must  submit  to  the  loss. 

The  judgment  must  be  affirmed. 

All  concur,  except  Bapau^o,  J.,  not  voting;  Milleb,  J., 
absent. 

Judgment  affirmed. 


OnoBGS  M.  OiiOOTT,  Assignee,  etc.,  Appellant,   v.  JoHir     73  22s 
Geobge  Maclean  et  aL,  Kespondents.  '^^      ' 

A  State  court  has  Jurisdiction  of  an  action  by  an  assignee  in  bankruptcy^ 
to  recover  for  property  asedgned  by  the  bankrupt,  in  fraud  of  the  act. 

"Where  such  an  action  was  commenced  in  the  Supreme  Ck>urt  against  aliens 
and  non-residentsy  an  attachment  issued  and  levied*  and  the  defendants 
apjieared  generally.  Hddf  that  the  court  acquired  jurisdiction  of  the 
person  of  defendants  by  their  appearance  in  the  action ;  and  that  the  fact 
that  they  appeared  because  their  right  to  the  attached  property  was 
imperiled  by  the  proceedings  did  not  change  the  legal  effect  of  the 
appearance. 

Also,  hddf  that  defendants  were  not  relieved  by  their  alienage  and  non- 
residenoe  fi*om  liability  under  the  act»  as  the  action  was  not  an  attempt 
to  enforce  the  provisions  of  the  act  in  a  foreign  country,  or  to  divest  a 
title  acquired  in  another  country,  but  to  iuforce  a  liability  imposed  by 
the  act  for  a  violation  of  its  provisions  committed  here ;  that  defendants 
by  coming  here  and  violating  our  laws  subjected  themselves  or  their 
property,  if  found  here,  to  the  remedies  given  by  the  act. 

C^4xU  V.  MaOea^  (10  Hun,  277),  reversed. 

(Argued  March  26, 1878 ;  decided  April  2,  1878.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  in  favor  of 
defendants,  entered  upon  an  order  reversing  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  verdict,  and  directing  a 
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dismissal  of  the  complaint.  (Bepoiled  below,  10  Hun,  277.) 
This  action  was  brought  by  plaintiff  as  assignee  in  bank- 
ruptcy of  Jumcs  S.  Aspinwall,  under  the  provisions  of  the 
bankrupt  act  (U,  S.  R.  S.,  §  5128),  to  recover  the  value  of 
property  alleged  to  have  been  transferred  by  the  bankrupt 
to  defendants  within  four  months  of  the  filing  of  the  petition 
in  bankruptcy  by  way  of  fraudulent  preference,  in  violation 
of  the  provisions  of  the  act. 

The  defendants  were  aliens  and  non-residents  ;  an  attach- 
ment was  issued  in  the  action  and  levied  upon  their  property.. 
Defendants  appeared  generally  and  put  in  an  answer,  putting 
in  issue  the  allegations  of  the  complaint,  and  also  alleging 
their  alienage  ;  that  they  were  not  within  the  jurisdiction  of 
the  court;  that  no  process  was  served  upon  them ;  that  they 
appear  by  compulsion  of  the  attachment  to  protect  their 
property ;  and  that  the  couii;  has  no  jurisdiction  of  their 
persons  or  of  the  subject  of  the  action. 

On  the  trial  defendants'  counsel  moved  to  dismiss  the  com- 
plaint on  the  ground  of  want  of  jurisdiction,  which  motion 
was  denied,  and  said  counsel  duly  excepted. 

WtUiam  P.  OJiambers^  for  appellant.  The  appearance  of 
defendants  in  the  action  gave  the  court  jurisdiction  over  their 
persons.  (Brawn  v.  Jftchols,  42  N.  Y.,  26.)  When  an 
insolvent  debtor  turns  out  goods  to  a  creditor  out  of  the  usual 
course  of  business,  the  law  presumes  an  intention  to  prefer 
that  creditor,  and  it  requires  strong  proof  to  repel  that  pre- 
sumption. {In  re  King^tmry^  6  B.  B.,  318.)  The  State 
courts  had  jurisdiction  of  this  action.  (Cook  v.  Whipple,  55 
N.  Y.,  150;  Clafiin  v.  Houseman,  Alb.  L.  J.,  Dec.  2,  1876, 
p.  373;  Goodrich  v.  WHsonj  15  Nat.  B.  E.,  555;  LcUhrqp  v. 
Drake,  1  Otto,  516;  WenteY.  Yowng,  MSS.  Op.,  Gren.  Term, 
4th  Dep.;  Wiswall  v.  Campbell,  3  Otto,  348;  Wlieehcky. 
Lee,  5  N.  Y.  W'kly  Dig.,  376;  In  re  0.  B.  Printing  and 
Publishing  Cb.,  11  Am.  L.  Rev.,  181;  14  Nat.  B.  R.,  405.) 

George  A.  Black,  for  respondents.  The  State  courts  had 
no  jurisdiction  of  the  action.     (Act  Congress,  June  22, 1874,, 
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chap.  390,  vol.  18,  p.  178;  Kidder  v.  Ilorrobin,  Ct  App., 
Jan.,  1878;  SticJcney  v.  WaUy  23  Wal.,  161;  Butcher  v. 
Wright,  94  U.  S.  E.,  490;  Sherman  v.  Bingham^  1  N.  B. 
Beg.,  490;  Lalhrop  v.  Dm^e,  91  U.  S.  E.,  516.)  The  pend- 
ency of  this  action,  when  the  act  of  June  22,  1874,  wa^ 
passed,  did  not  except  it  from  its  operation.  (Bntkr  y.  Pal' 
mer,  1  BUll,  330;  Jn  re  Palmer,  40  N.  Y.,  561;  Proat  v. 
Botchkiss,  1  Abb.  N.  Cas.,  27.)  Defendants  being  aliens 
were  not  affected  by  the  bankrlipt  act.  {Abrctham  v.  Ple^ 
torOy  3  Wend.,  540;  Johnson  y.  Bunt,  23  id.,  86;  Bolmes  y. 
Bemsen,  20  J.  E.,  229;  Barriaon  y.  8tery,  5  Cranch,  289; 
QaJckyy.  BenneU,  11  How.  [U.  S.],  33;  Willettsy.  Wait, 
25  N.  Y.,  577;  KeUyy.  Crapo,  45  id.,  86;  Story's  ConfL 
Laws,  §§  342,  409;  2  Pars.  Notes  and  Bills,  360;  Ogden  y. 
Saunders,  12  Wheat.,  213;  MiUiken  y.  Auginbaugh,  1  Penn., 
117.)  The  attachment  conferred  no  jurisdiction  on  the  coiirt. 
(Code,  §§  139,  227,  240;  Spery  y.  Beynolds,  65  N.  Y.,  184, 
187.) 

Per  Curiam.  Rrst.  The  question  of  the  jurisdiction  of  a 
State  court  to  entertain  an  action  by  an  assignee  in  bank- 
ruptcy to  recoyer  the  assets  of  the  bankrupt  has  been 
recently  decided  in  the  case  of  Kidder,  assignee,  y.  Borro- 
bin  (72  N.  Y.,  159),  and  is  not  an  open  question  in  this 
court 

Second.  The  Supreme  Court  acquired  jurisdiction  of  the 
persons  of  the  defendants  by  their  general  appearance  in  the 
action.  That  they  appeared  because  their  right  to  the 
attached  property  was  imperiled  by  the  proceedings  does 
not  change  the  legal  affect  of  a  general  appearance*  It 
was  equiyalent  to  a  personal  seryice  of  process  in  giving  the 
court  jurisdiction  of  the  person. 

Third.  The  defendants  are  not  relieved  by  their  alienage 
and  non-residence  from  liability  under  the  provisions  of  the 
bankrupt  act  to  account  for  property  transferred  to  them  by 
the  bankrupt  in  fraud  of  the  act.  The  action  is  not  an 
attempt  to  enforce  the  provisions  of  the  bankrupt  law  in  a 
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foreign  jurisdiction,  or  to  divest  a  title  acquired  from  the 
bankrupt  in  another  country,  but  to  subject  the  defendants 
in  the  jurisdiction  to  a  liability  imposed  by  the  act  for  the 
property  of  the  bankrupt  received  therein  in  fraud  of  the 
act:  The  defendants,  by  coming  here  and  violating  our  law, 
subjected  themselves  or  their  property,  if  found  here,  to  the 
remedies  given  by  the  act.  They  have  no  inununity,  by 
i^ason  of  their  aUenage,  from  ai^wering  for  au  infraction  of 
the  law. 

Fourth.  The  evidence  was  sufficient  to  bring  the  case 
vrithin  the  provisions  of  the  act. 

Fifth.  The  Gteneral  Term  properly  disposed  of  the  appeal 
£-om  the  order  in  respect  to  costs.  Moreover  the  reversal 
of  the  judgment  of  the  General  Term  makes  that  question 
non-important. 

The  judgment  of  the  General  Term  should  be  reversed 
and  the  judgment  on  the  verdict  affirmed,  with  costs. 

All  concur,  except  Rafallo,  J.,  absent. 

Judgment  accordingly. 


The  Dutchess  Countt  Mutual  Insubakcb  CJompant^ 
|i23_aQ^|         Bespondent,  v.  Albert  Haghtield  et  al.,  Appellants. 

A  purchaser  for  value  of  stolen  negotiable  secxirities  will  be  protected 
unless  the  circumatancea  are  such  that  an  inference  can  fairly  and 
legitimately  be  drawn  that  the  purchase  was  made  in  bad  faith  or  with 
notice  of  defective  title  in  the  seller ;  to  defeat  his  title  it  is  not  suffident 
to  show  that  a  prudent  man  would  have  been  put  upon  inquiry,  or  thai 
he  was  negligent,  or  did  not  exert  a  proper  degree  of  caution. 

In  an  action  to  i*ecover  possession  of  certain  bonds  of  the  city  of  Pough- 
keepsie,  which  had  been  stolen  fi-om  plaintiff  and  sold  to  defendants,  as 
a  circumstance  indicative  of  bad  faith,  plaintiff  proved  that  defendants 
had  purchased  of  the  same  person,  of  whom  they  purchased  the  bonds  in 
question,  another  bond  which  had  been  stolen,  one  of  the  defendants,  as 
a  witness  in  their  behalf,  after  giving  evidence  of  the  circumstances 
under  which  the  other  bond  was  purchased,  and  the  explanation  made 
by  the  seller  which  was  consistent  with  but  not  decicdve  of  innocence^ 
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was  asked  *'  were  you  satisfied  with  the  exxdanatioa  given  ?  **  Ihls  wba 
objected  to  ancWezcluded.  Hdc^  error. 
Defendants  were  brokers  in  New  York.  It  was  proved  as  a  suspicions 
circumstance  that  instead  of  offering  them  for  sale  in  that  market  they 
offered  them  in  the  cities  of  Poughkeepsie  and  Albany.  Defendants 
offered  to  prove  the  usual  course  of  brokers  in  such  cases,  which  was 
excluded.  Held,  error;  as  the  evidence  was  legitimate  in  aosweiaDg 
the  imputation  of  unusual  conduct  on  their  part 

<Argued  March  21,  ISIS ;  decided  April  9, 1878.) 

Afpeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict,  and 
affirming  an  order  denying  a  motion  for  a  new  triaL 

The  nature  of  the  action  and  the  facts  are  set  forth  suf- 
ficiently in  the  opinion. 

Michael  H.  Cardozd^  for  appellants.  The  bonds  being 
negotiable  securities  the  title  thereto  passed  by  delivery. 
{Dutch.  Co.  Mut.  Ins.  Co.  v.  Hachfield,  4  T.  A  C,  158.) 
Defendants  were  only  bound  to  show  that  they  were  pur- 
•chasers  in  good  faith,  even  gross  negligence  would  not  have 
impaired  their  title.  {JEJvertson  v.  J/iU.  Bk.  of  Newport^  66 
If.  Y.,  14;  Chapman  v.  Rose,  56  id.,  137,  140;  Sei/bely. 
Nat.  Cur.  Bk.,  54  id.,  288;  2  Daly,  383;  Wehh  v.  Sage,  47 
N.  Y.,  143,  146;  Magee  v.  Badger,  34  id.,  247;  Belmont 
Br.  Bk.  V.  Hoge,  35  id.,  65;  Birdeally.  Russell,  29  id.,  220; 
Mall  V.  Wilson,  16  Barb.,  548;  Cothran  v.  Collins,  29  How. 
Pr.,  113;  Comrs.  etc.,  v.  Clark,  4  Otto,  278;  Collins  v.  Gil- 
iert,  id.,  753;  Hotchkiss,  21  Wall.,  354;  Murray  v.  Lard- 
tier,  2  id.,  110;  Goodman  v.  Simonds,  20  How.,  343,  365; 
Hamilton  v.  Vought,  34  N.  J.  L.  R.,  187;  Goodman  v.  Har* 
vey,  4  Ad.  &  El.,  870;  Shirky  v.  VaU,  38  How.  Pr.,  406, 
408;  People  v.  Cook,  8  N.  Y.,  67,  74;  Herring  v.  Hoppock, 
409,  413;  Dascomb  v.  Buf.  etc.,  R.  R.  Co.,  27  Barb.,  221, 
228;  Lanier  v.  Meeker,  25  N.  Y.,  361,  363;  Elwood  v.  W. 
U.  Tel.  Co.,  45  id.,  549,  653;  Newton  v.  Pope,  1  Cow.,  109; 
JSatterthtcaite  v.  Vreeland,  iT.  &  C,  363,  366;  Doisen  v. 
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JLmold,  10  How.  Pr.,  628,  531.)  It  was  competent  to  prove 
that  stolen  bonds  were  often  sold  in  New  Yiirk  to  persons- 
of  established  character  and  honesty.  {Set/bel  v.  J/aL  Cur^ 
£k.,  54  K  Y.,  288.) 

Henry  L.  Burnett^  for  respondent. 

Chubgh,  Ch.  J.  The  action  was  replevin  to  recover  five 
bonds  issued  by  the  city  of  Poughkeepsie  which  had  been. 
stolen  from  the  plaintiff,  about  the  9th  of  October,  1869, 
and  sold  to  the  defendants  a  month  later.  The  evidence  was 
that  the  defendants,  who  were  brokera  in  New  York,  pur- 
chased them  at  ninety-six  per  cent,  which  was  about  the  £ur 
yalue  for  them,  and  the  contested  question  of  £Eu;t  was 
whether  the  defendants  purchased  them  in  good  faith.  The 
bonds  were  negotiable  and  the  rule  is  that  a  i)urchaser  of 
such  paper  for  value  will  be  protected,  imless  the  circum- 
stances ara  such  that  an  inference  could  be  fairly  and  legiti- 
mately drawn  that  the  purchase  was  made  with  notice  of  a 
defective  title  in  the  seller,  or  in  bad  faith.  It  is  not  suf- 
ficient that  a  prudent  man  would  be  put  upon  inquiry,  nor 
that  the  purchaser  was  negligent,  nor  that  he  did  not  exer- 
cise a  proper  degree  of  caution.  A  purchaser  of  such 
securities  for  value  will  be  protected,  if  he  is  honest  and. 
believes  that  the  seller  has  a  good  title.  ( Welch  v.  Sagey 
47  N.  Y.,  143;  Uvertam  v.  J^at.  Bk.  of  Neuopart,  66  id.,. 
14;  Chapman  v.  i2(Me,  56  id.,  140;  Magee  v.  Badger,  34 
id.,  247.)  Bad  fiuth  is  predicated  xcpoa  a  variety  of  cir- 
cumstances, some  of  them  slight  in  character,  and  others 
of  more  significance,  but  it  is  not  necessary,  in  the 
view  we  take  of  certain  exceptions,  to  pass  upon  the 
question  of  the  sufficiency  of  the  evidence.  It  is  a  case 
where  it  might  depend  in  some  degree  upon  the  appear- 
ance of  the  witnesses  and  their  credibility,  and  still  more 
upon  inferences  to  be  dmwn  from  the  facts  pi-oved.  The 
most  material  circumstance  of  suspicion  was  that  the  defend- 
ants who  had  made  the  purchase  in  this  case  had  before,  ou 


1878.]     DuTCHBss  Go.  M.  Inb.  Co.  t>.  Haohfibld  et  al.        22d 

Opiniou  of  the  Court,  per  Chubch,  Ch.  J. 

one  occasion,  purchased  a  bond  which  had  been  stolen,  from 
the  same  person,  a  Mr.  Kendrick,  of  whom  they  purchased 
these  bonds.  After  giving  evidence  of  the  circum^^tances 
under  which  that  bond  was  purchased,  and  after  stating 
the  explanation  made  by  the  seller,  he  was  asked  this  ques- 
tion, **  were  you  satisfied  with  the  explanation  given  by  Mr. 
Xendrick  of  this  other  stolen  bond  transaction  ?  "  This  was 
excluded  and  an  exception  taken.  It  was  a  material  circum- 
stance whether  the  previous  transaction  with  Kendrick  pro- 
duced upon  the  mind  of  the  defendant  Hachfield  a  suspicion 
of  Kendrick's  complicity  or  collusion  with  the  thief,  or 
whether  the  explanation  was  such  as  to  remove  any  unfavorable 
impression  from  his  mind  ki  respect  to  his  integrity  and  good 
faith.  A  perfectly  upright,  honest  man  might  sell  a  bond 
which  hod  been  stolen,  and  the  explanation  might  prevent 
^ven  the  taint  of  wrong  on  his  part ;  while  the  explanation, 
although  falling  far  short  of  proof  of  actual  guilt,  might 
leave  upon  the  mind  an  apprehension  that  he  either  directly 
-or  impliedly  connived  at  the  wrong,  or  at  least  that  he  was 
willing  to  deal  in  securities  and  keep  his  ears  and  eyes  closed 
.so  that  he  should  not  ascertain  the  real  truth.  The  explana- 
tion given  by  Kendrick  on  that  occasion  was  consistent  with 
innocence,  but  not  decisive,  and  the  trjpsaction  with  its 
explanation  may  or  may  not  have  left  a  favorable  impression 
of  Kendiick's  integrity.  If  it  did,  it  ought  not  to  afiect  the 
;good  faith  of  Hachfield  in  subsequently  dealing  with  him. 
We  think  that  be  should  have  been  permitted  to  state  how 
the  fact  was,  and  that  he  was  entitled  to  have  his  state- 
ments considered  by  the  jury.  (ITerraina  v.  People,  60  N.  Y., 
221.)  Another  circumstance  relied  upon  against  the  defend- 
ants, was  that  instead  of  offering  the  bonds  for  sale  in  New 
York,  they  offered  them  in  Poughkeepsie  and  Albany.  The 
defendants  offered  to  prove  the  usual  course  of  brokers  in 
such  cases,  which  was  excluded.  We  think  this  was  also  error. 
The  defendants  should  have  been  permitted  to  show,  if  they 
could,  that  it  was  usual  and  customary  with  brokers  to  seek 
purchaseiB  for  such  securities  at  or  near  the  place  where  they 
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were  issued.  Such  evidence  was  legitimate  iu  answering  the 
imputation  of  unusual  conduct  in  dealing  with  the  securities. 
It  is  not  for  the  court  to  pass  upon  the  weight  which  th» 
evidence  sought  to  be  proved  should  have  upon  the  result; 
It  is  enough  that  the  evidence  was  competent. 

The  judgment  must  be  revei'sed  and  a  new  trial  ordered^ 
costs  to  abide  the  event. 

All  concur,  except  Allen  and  Miller,  JJ.,  absent. 

Judgment  reversed. 


Andrew  Jennings,   Respondent,  v.  Margaret  CJonbot^ 
\^  ^t  Impleaded,  etc.,  Appellant. 

Under  the  provisions  of  the  Revised  Statutes  in  reference  to  powers  (1 R. 
6.,  732  $  74,  e£  tfeg.)*  i^  is  not  necessaiy  to  thecreati<m  of  a  valid  bene- 
ficial power  of  sale  that  the  instrument  creating*  the  power  shall,  by  its 
express  terms,  give  to  the  donee  an  interest  in  the  execution  of  the 
power ;  "when  no  person,  other  than  the  grantee,  has,  by  (he  terms  of 
its  creation,  any  interest  in  its  execution  **  (}  79),  then  such  grantee  is 
the  sole  beneficiary,  and  the  power  is  beneficial. 

Where  to  a  devise  of  a  fee  is  added  a  power  of  sale,  the  devisee  and  donee 
being*  the  same  person,  the  power  is  merged  in  the  fee  and  is  inoper- 
ative. 

The  will  of  J.  contained  this  clause :  "  I  give  fiill  power  and  authority  and 
control  to  sell  my  property  in  Brooklyn  to  my  sister,  Mrs.  Conboy,  and 
to  receive  the  rent  of  it,  house  No.  865  Pacific  street,  Brooklyn."  Mrs. 
Conboy  was  not  appointed  executrix  or  trustee  under  the  will,  and  there- 
was  nothing  in  the  will  indicative  of  an  intent  on  the  part  of  the  testa- 
tor that  any  other  person  should  have  the  rents  or  the  proceeds  of  sale.  In. 
an  action  for  partition,  brought  under  the  statute  by  an  heir  claiming 
the  devise  to  be  void  ({  2,  chap.  238,  Laws  of  1853),  hdd,  that  assuming- 
that  the  language  of  the  clause  was  insufdcient  to  give  the  fee,  it  created 
a  valid  beneficial  power  of  sale ;  but  that,  by  the  devise  cf  the  rent  with-- 
out  qualification,  the  fee  was  given  to  Mrs.  Conboy,  which  was  not  cut 
down  or  affected  by  the  power  of  sale. 

Jennings  v.  Conboy  et  oZ.  (10  Hun,  77),  reversed. 

(Argued  March  27,  1878;  decided  April  9,  1878.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  denying  a  motion; 
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for  a  new  trial,  made  under  section  268  of  the  Code,  after 
rendition  of  judgment  directing  the  usual  reference  in  an 
action  for  partition.     (Reported  below,  10  Hun,  77.) 

This  was  an  action  of  partition,  brought  by  plaintiff  as 
heir-at-law  of  John  Jennings,  deceased,  under  the  provisions 
of  the  statute  (§  2,  chap.  238,  Laws  of  1853),  authorizing 
any  heir,  claiming  a  devise  to  be  void,  to  prosecute  for  par- 
tition. 

Said  John  Jennings  died  in  the  city  of  New  York  on  the 
25th  day  of  January,  1873,  leaving  him  surviving  the  plain- 
tiflf,  his  brother,  the  defendant.  Mi's.  Conboy,  his  sister,  and 
the  other  two  defendants,  his  nieces,  his  only  next  of  kin 
and  heirs-at-law.  At  the  time  of  his  death  he  was  the  owner 
of  the  premises  described  in  the  complaint  in  this  action. 
He  left  a  will,  the  only  portion  thereof  which  has  any  refer- 
ence to  the  premises  is  as  follows :  *'  I  give  full  power  and 
authority  and  control  to  sell  my  property  in  Brooklyn  to 
my  sister,  Mrs.  Conboy,  and  to  receive  the  rents  of  it,  house 
No.  865  Pacific  street,  Brooklyn."  Mrs.  Conboy  was  not 
appointed  executrix  or  trustee  under  the  will.  On  the  10th 
day  of  February,  1873,  Mrs.  Conboy  made  a  deed  of  con- 
veyance of  the  premises  to  William  Hanlon,  and  the  same 
day  or  the  next  Hanlon  reconveyed  the  same  to  her. 

a.  p.  Hope^  for  appellant.  The  devise  of  authority  to  sell 
the  property  and  receieve  the  rents  gave  the  appellant  an  estate 
in  fee  at  common  law.     (4  Kent's  Com.,  *536;  Coke's  Litt., 

4  ft,  9  5;  JBeekman  v.  Hudson,  20  W.  R,  53;  Doe  dem  Goldin 
V.  LakerMzn^  2  Bar.  &,  Adol.,  30;  Doe(2em  Guest  v.  Bennett^ 
20  Law  J.  Eep.  [N.  S.]  Exc,  323;  S.  C,  5  Eng.  Law  & 
Eq.  R.,  536;  Ptice  v.  Vaughan,  AlejTi,  45;   Wood  v.  Wood^ 

5  Paige,  603,  604;  Van  Nostrand  v.  Jtfiwe,  52  N.  Y.,  12; 
Leggett  v.  Perkins,  2  Comst,  297-305  ;  Vail  v.  VaU,  4 
Paige,  317;  Sugden  on  Powers  [8th  ed.],  p.  104,  chap.  4, 
§  1,  HIT  8,  10;  2  Redfield  on  Wills  [2d  ed.],  326;  2  Preston 
on  Estates,  74,  80;  Jackson  ex  dem  Bush  v.  Coleman^  2 
J.  B.,   397;  Doe  dem  Hickman  y.  Haslewood^  6  AdoL  & 
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EL,  167;  Doe  dem  Pratt  v,  Pratt,  6  id.,  180;  Smith  v. 
Fulkinaon^  25  Pcnn.  [1  Casey],  109;  McDonald  v.  Wah 
grove^  1  Sandford  Ch.,  174;  McLean  v.  McDonald,  2  Barb., 
434;  HamadeU  v.  liamadell,  21  Maine  R.,  288;  Jackson  v. 
Bull,  10  J.  R.,  19;  Helmur  v.  8Jioemakei\  22  W.  R.,  137; 
4  Kent's  Com.,  ^270;  Brad^reety.  Olarke,  12  W.  R.,  6G2.) 
The  devise  of  the  power  to  sell  the  property  was  a  general 
beneficial  power,  and,  under  the  Revised  Sbitutes,  vested  in  the 
grantee  thereof  an  absolute  fee  in  the  premises.  (1 R.  S.,  732, 
^§  77,  79,  81,  85,  106,  116;  §  84,  same  article;  Talmage  v. 
Silh  21  Barb.,  50;  Kinniei'  v.  Rogers,  42  N.  Y.,  531;  Itus- 
selly.  Russell  36  id.,  581;  6  Cruises'  Dig.,  tit.  38,  chap.  1, 
§  19 ;  Jci-cmy's  Equity  Jurisdiction,  130;  1  Spence's  Equit- 
able Jurisdiction,  498;  3  Redfield  on  Wills,  509;  2  Story's 
Eq.  Juris.,  §  1125;  Freeborn  v.  Wagner,  4  Keyes,  27-30; 
Jackson  v,  Edwards,  7  Paige,  886;  affirmed,  22  W.  R., 
498;  Manice  v,  Manice,  43  N.  Y.,  303,  387;  Fai^mer^  Fire 
Jns.  and  Loan  Co.  v.  Edwards,  26  W.  R.,  541;  Taylor  v. 
Dodd.  58  N.  Y.,  335.) 

Elial  F.  Hall,  for  respondent.  To  the  valid  creation  of 
powers  sufficient  words  to  denote  the  intention,  an  apt  instru- 
ment and  a  proper  object  are  essential.  (1  Sugd.  on  Powers, 
117;  1  GreenL  on  Ev.  [7th  ed.],  404,  407,  note ;  Hay  v. 
Earl  of  Coventry^  3  D.  A  E.,  87;  Broom's  Legal  Maxims 
[4th  Phila.  ed.),  889;  1  Jai-m.  on  Wills  [Perkin's  3d  Am. 
ed.],  322;  Tole  x.  Hardy,  6  Cow.,  341.)  As  the  appellant 
had  no  interest  in  the  execution  of  the  power  created,  it 
could  not  be  a  beneficial  power.  (5  Edmond's  R.  S.  [2d 
«d.],  586,  §§  79,  85.) 

Eabl.  J.  The  rights  of  the  parties  in  this  action  depend 
upon  the  effect  to  be  given  to  the  following  clause  in  the  will 
of  John  Jennings :  **  I  give  full  power  and  authoritj'  and 
'control  to  sell  my  property  in  Brooklyn  to  my  sister,  Mrs. 
Conboy,  and  to  receive  the  rent  of  it  —  house  No.  865  Pacific 
street,  Brooklyn."     The  Supreme  Court  held  this  clause  to 
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be  wholly  invalid,  because  there  was  iio  object  to  Support  the 
poww  of  sale,  and  that  the  real  estate,  therefore,  descended 
to  the  heirs  of  the  testator.     In  this  we  think  there  was  error. 

Prior  to  the  Revised  Statutes,  the  law  of  powers  was  involved 
in  great  uncertainty.  It  was  abstruse,  intricate  and  full  of 
nice  distinctions  which  taxed  the  ingenuity  of  lawyers  and 
judges.  As  it  had  grown  up  in  England,  it  was  not  sup- 
posed to  be  adapted  to  the  customs  and  institutions  of  this 
country.  Hence,  the  Revisers  deemed  it  wisest  to  recommend 
that  all  powers  as  theretofore  known  should  be  abolished. 
{Reviser's  Notes,  3  R.  S.,  588.)  Section  73  of  article  3, 
chapter  1,  part  2  of  the  Revised  Statutes,  therefore,  provides, 
that  '^  powers,  as  they  now  exist  by  law,  are  abolished ;  and, 
from  the  time  this  chapter  shall  be  in  force,  the  creation,  con« 
struction  and  execution  of  powers  shall  be  governed  by  the 
provisions  of  this  article."  The  prior  law  as  to  powers  is 
of  little  use  in  the  investigation  of  the  subject  of  powers  as 
they  are  now  defined  and  authorized ;  and  there  have  been 
but  few  decisions  since  elucidatmg  and  explaining  the  sub- 
ject. And  hence,  in  construing  the  clause  under  considera- 
tion, we  can  receive  no  important  help  from  decided  cases. 
We  must  rely  upon  the  language  of  the  statute,  and,  giving 
it  a  sensible  construction,  thus  ascertain  the  law. 

It  is  aptly  said  in  1  Sugden  on  Powers,  117,  that,  "to  the 
valid  creation  of  powei's,  it  is  essential  that  there  should  be, 
first,  sufiScient  words  to  denote  the  intention  ;  secondly,  an 
*pt  instrument ;  and  thirdly,  a  proper  object."  We  cannot 
conceive  of  a  power  without  these  three  features,  and  the  lust 
is  as  essential  u«  either  of  the  others.  A  power  without  any 
purpose  or  object  for  which  it  is  to  be  exercised  would  be  a 
solecism. 

In  section  74,  a  power  is  defined  as  "  an  authority  to  do 
some  act,  in  relation  to  lands,  or  the  creation  of  estates 
therein,  or  of  charges  thereon,  which  the  owner  granting  or 
reserving  such  power  might  himself  lawfully  perform."  The 
power  here  conferred  answers  this  description.  It  is  a  power 
to  sell,  and  this  the  testator  could  himself  have  performed* 
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Sectioa  106  provides  that  a  power  may  be  granted  '*  l^ 
a  suitable  clause  contained  in  a  conveyance  of  some  estate  ia 
the  lands,  to  which  the  power  relates,"  or  *'  by  a  devise  co^ 
tained  in  a  last  will  and  testament."  A  power  created  by 
deed  must  be  more  formal  than  one  created  by  will.  In  the 
latter  case,  there  may  be  a  mere  naked  power,  no  estate  in 
the  land  being  given  to  any  one.  In  the  former  case,  the 
deed  must  convey,  and  be  sufficient  in  form  and  manner  of 
execution  to  convey,  some  estate  in  the  land,  and  thea  a 
power  relating  to  the  same  land  may  be  granted. 

We  find,  then,  that  the  testator  was  competent  to  create 
this  power  ;  that  he  used  language  showing  an  intention  te 
create  it,  and  that  he  used  a  proper  instrument  to  create  iL 
Kow,  what  kind  of  a  power  was  it,  as  defined  in  the  statute  ? 
Section  77  provides,  that  '*a  power  is  general,  where  it 
authorizes  the  alienation  in  foe  to  any  alienee  whatever,"  and 
this  is  of  that  kind. 

As  has  been  said,  an  object  is  requisite  to  the  existence  of 
a  power.  But  there  is  nothing  in  the  statute  which  requizos 
the  object  to  be  in  terms  specified  in  the  instrument  creating 
the  power.  It  is  not  provided  that  the  iustrmnent  conferring 
a  power  of  sale  shall  specify  in  teims  what  shall  be  done  with 
the  proceeds  of  the  sale,  or  who  shall  be  benefited  by  the  sale. 

The  statute,  however,  classifies  powers  into  beneficial  pow- 
ers and  trust  powers,  and  every  power  must  necessarily  be 
in  one  class  or  the  other*  Speaking  generally,  the  former 
have  for  their  object  the  donee  of  the  power,  and  are  to  be 
executed  solely  for  his  benefit ;  the  latter  have  for  their 
object  persons  other  than  the  donee,  and  are  to  be  execute 
solely  for  their  benefit 

Now,  does  this  power  belong  to  either  of  these  classes,  and 
if  so,  to  which  one  ?  It  cannot  be  supposed  that  the  testator 
meant  to  do  a  vain  thing,  to  create  a  power  with  no  object. 
It  must  be  assumed  that  he  intended  that  some  one  should 
have  the  proceeds  of  the  sale.  Who  was  it  ?  What  is  the 
natural  inference  where  one  makes  to  another  a  conveyance 
of  an  estate  in  land,  and  gives  him  an  absolute  power  to  sell 
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the  lalid  without  Bpecifying  what  shall  become  of  the  pro- 
oeedB,  or  when  one  gives  an  absolute  power  of  sale  by  will 
withoat  such  designation  ?  Clearly  that  the  sale  shall  be 
made,  and  that  the  proceeds  shall  rest  where  the  sale  leaves 
thein*  If  it  was  meant  that  they  should  go  any  farther,  it  would 
so  declare.  As  thei*e  is  no  one  in  such  a  case  who  can  take 
the  proceeds  from  the  donee,  they  must  remain  with  and 
belong  to  him. 

It  is  believed  that  the  rule  of  construction  thus  laid  down 
is  based  not  only  upon  good  sense,  but  upon  the  very  letter 
of  the  statute.  Section  79  provides,  that  '*a  general  or  spe> 
cial  power  is  .beneficial,  when  no  person  other  than  the 
grantee  has,  by  the  terms  of  its  creation,  any  intei*cst  in  ita 
execution."  The  meaning  of  this  section  is  plain.  If,  by  the 
terms  of  the  creation  of  the  power,  no  other  person  than  the 
donee  has  an  interest  in  its  execution,  then  it  is  beneficial ;  or 
to  the  same  purpose,  if  the  instrument  creating  the  power 
does  not,  by  its  terms,  give  an  interest  in  its  execution  ta 
any  one  else,  the  donee  is  the  sole  beneficiary. 

It  is  claimed,  however,  that  this  section  must  be  read  a& 
if  it  provided  that  when,  by  the  terms  of  the  creation  of  the 
power,  the  donee  has  an  interest  in  its  execution  and  n&  other 
person  has  such  interest,  then  it  is  beneficial.  It*  this  had 
been  the  meaning  of  the  section,  why  were  other  persona 
named  and  such  bungling  phraseology  used  ?  It  would  have 
been  much  more  direct  and  natural,  simi)ly,  to  have  provided 
that  '*a  general  or  special  power  is  beneficial,  where  the 
donee  thereof  is,  by  the  terms  of  its  creation,  the  sole  person 
interested  in  its  execution."  The  other  form  was  used 
because  it  was  intended  to  make  the  power  beneficial  both, 
when,  by  its  terms,  the  donee  was  solely  interested  in  its. 
execution,  and  when  it  was  entirely  eileut  as  to  the  benefi-- 
ciary ;  and  the  language  was  the  most  apt  and  scntentioua 
to  express  such  intention. 

It  is  said  that  according  to  this  construction,  the  words 
*'  by  the  terms  of  its  creation  "  have  no  meaning,  and  were 
nnnecessaiy .     This  is  a  mistake.     Persons  may  become  inter-^ 
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«sted  in  the  execution  of  a  power  in  many  ways,  after  its 
•creation,  or  by  virtue  of  other  instruments  than  that  creating 
the  power.  Although  there  are  such  persons  interested  in 
its  execution,  the  power  is  still  beneficial.  It  is  only  deprived 
of  that  character  when  such  persons  take  their  interest  by 
the  terms  of  the  instrument  creating  the  power. 

It  will  thus  be  seen  that  by  the  construction  I  have  given 
to  this  section,  every  word  thereof  has  proper  significance, 
and  the  language  used  is  the  most  appropriate  to  express  the 
meaning  we  impute  to  it  While  if  the  construction  contended 
for  by  the  plaintiff  be  given  to  it,  some  of  the  language  has 
no  proper  significance,  and  the  phraseology  is  quite  inapx^ro- 
priate. 

We  have  thus  far  reasoned  upon  the  assumption  tliat  the 
language  used  is  not  sufficient  to  give  Mrs.  Conboy  the  fee 
of  the  land  as  the  devisee  thereof,  and  that  she  can  claim  the 
fee  only  by  the  execution  of  the  power.  But  we  aro  of  opin- 
ion that  the  language  is  sufficient. 

This  will  was  written  by  an  illiterate  person,  most  probably 
"by  the  testator  himself.  He  was  unskilled  in  the  use  of  lan- 
^age,  and  has  thus  left  his  intention  somewhat  in  doubt. 
It  is  our  duty  so  to  construe  the  will  as  to  give  effect  to  all 
its  clauses,  if  we  can.  If  any  clause  is  susceptible  of  two 
constructions,  one  of  which  will  uphold  it  and  the  other  ren- 
•der  it  invalid,  we  must  adopt  the  former. 

The  clause  under  consideration  may  be  read  as  follows  :  I 
give  full  power  and  authority  and  control  to  my  sister,  Mrs. 
Conboy,  to  receive  the  rent  of  my  house,  and  to  sell  the 
same.  She  is  not  appointed  executor  or  trustee,  and  she  is 
not  directed  to  receive  the  rents  and  to  sell  in  either  capacity. 
There  is  no  limitation  of  time  during  which  she  is  to  receive 
the  rents,  and  the  proceeds  of  the  real  estate  are  not  diverted 
from  her  after  the  sale.  There  is  no  indication  in  the  will 
that  the  testator  meant  any  one  else  should  have  the  rents  or 
the  proceeds.  It  is  just  as  clear  that  she  was  to  have  the  one 
as  the  other.  It  is  well-settled  that  a  devisee  of  the  rent  of 
land,  without  any  qualification,  is  a  devisee  of  the  land.     (4 
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Kent,  536.)  In  Parker  v.  Plummer  (Cro.  Eliz.,  190),  the 
words  of  the  will  were  :  ''I  will  that  my  wife  shall  have  the 
issues  and  profits  of  the  land  during  her  life,''  and  it  was 
determined  that  she  had  an  interest  in  the  land,  for  to  have 
the  issues  and  profits  and  the  land  were  all  one.  In  Kerry 
v.  Derrick  (Cro.  Jac.,  104),  the  words  were  :  '^  I  bequeath 
the  rents  of  W.  to  my  wife  for  life,''  and  it  was  held  that  the 
land  passed  In  Stewart  v.  Gamett  (3  Sim.,  398),  it  was 
held  that  a  devise  of  the  *^  moiety  of  the  rents,  issues  and 
profits  of  my  estate,"  was  the  same  as  a  devise  of  a  moiety 
of  the  estate,  and  thi^t  it  conveyed  a  fee.  In  Doe  dem.  Guest 
V.  Bennett  (5  Eng.  Law  and  £q.,  536) :  the  words  were,  '*  I 
also  leave  my  wife,  Rebecca  Hayes,  to  receive  all  moneys- 
upon  mortgages  and  on  notes  out  at  interest,"  and  it  was- 
held  that  she  took  the  title  of  the  mortgagee  in  the  land,  and 
that  she  could  maintain  ejectment  to  recover  the  possession, 
of  the  land. 

Now  suppose,  in  this  case,  the  testator  had  given  Mrs.  Con* 
boy  simply  "  full  power  and  authority  and  control  to  recover- 
the  rent "  of  his  house,  and  said  nothing  more  ;  within  theses 
authorities  she  would  have  taken  the  fee  in  the  land.  The 
inference  would  be  that  such  was  his  intention.  He  super- 
adds a  power  of  sale,  without  specifying  any  object.  That< 
does  not  cut  down  or  affect  the  fee.  It  is  simply  an  attempt* 
to  ingraft  a  power  upon  the  fee  which  must  fail,  because 
when  the  devisee  of  the  fee  and  the  donee  of  a  power  to  sell 
are  the  same  person,  the  power  is  inoperative,  or  is  merged 
in  the  fee,  as  that  includes  every  power. 

In  our  construction  of  this  clause  we  have  given  no  con- 
sideration  to  the  fact  that  several  legacies  are  given  in  the 
will.  The  amount  of  the  testator's  estate  was  not  proved. 
For  aught  we  know,  there  was  ample  personal  property  to 
pay  such  legacies.  The  legatees  are  not  parties  to  this  action, 
and  their  rights,  if  any,  are  in  no  way  affected  by  our  decision. 

The  order  of  the  General  Term  must  therefore  be  reversed, 
and  new  trial  granted,  costs  to  abide  the  event. 

Judges  FoLOEB,  Allex,  Rapallo  and  Milleb  concur  in 
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the  opinion  upon  both  grounds ;  Judge  Akdbews  concun 
upon  the  last  ground,  expressing  no  opinion  as  to  the  firat, 
And  Chubgh,  Ch.  J.,  says :  '<  I  am  not  prepai'ed  to  assent  to 
the  oonstruction  given  to  section  79.  I  think  that  a  naked 
power  of  sale  is  not  sufficient  to  give  an  estate  in  fee,  and  is 
not  a  beneficial  power.  The  donee,  I  think,  must  have  some 
interest,  aside  from  a  mere  naked  power  of  sale.  I  agroe  to 
-the  result  on  the  second  ground.'' 
Order  reversed. 


78  288!      Oborob  Moore,  Appellant,  v.  The  Mator,  Aldermeit 
lau  io«;  ^^jj  Commonalty  of  the  City  of  New  York,  Respond- 

ents. 

idthoogh  a  mtmieipal  corporation  may  set  np,  as  a  defense  to  an  action, 
upon  a  contract  alleged  to  have  been  made  by  it,  its  own  want  of  power 
to  contract ;  yet,  as  against  those  innocently  dealing  with  it,  and  in  good 
faith  parting  with  property,  and  expending  money  for  its  benefit,  it  may 
be  wtopped  from  availing  itself  of  irregolarilies  in  the  ezerdae  of  power 
conferred 

.Acts  of  the  general  governing  body  of  a  municipal  corporation,  within  their 
general  powers,  which  are  published,  represented  and  held  out  as  valid, 
with  invitations  to  individuals  to  enter  into  engagements  and  expend  money 
and  labor  on  the  fiedth  of  them,  may  be  assumed,  by  those  dealing  with 
the  municipal  authorities,  to  be  as  represented ;  and  the  corporation  hav- 
ing received  the  fruits  of  contracts,  entered  into  on  the  faith  of  such  rep- 
resentations, will  be  estopped  from  alleging  a  mere  irregularity,  not  of 
the  substance  of  the  power,  or  jurisdictional  in  its  character,  to  avoid 
them. 

'General  powers  conferred  upon  a  city  exist  in  the  conmion  council,  save 
when  delegated  by  the  charter  to  some  other  l>ody  or  official,  and  persons 
dealing  with  the  corporation,  in  respect  to  a  matter  within  the  scope  of 
its  general  powers,  need  not  go  behind  the  doings  of  the  common  council, 

.  apparently  regular,  to  inquire  after  preliminary  or  extrinsic  irregularities. 

The  corporation  of  the  city  of  New  York  has  plenary  power  over  the  mak- 
ing, repairing,  improving  and  paving  the  streets  of  the  city,  it  being  one 
of  the  usual  and  necessary  powers  existing  in  all  municipal  corporations. 
The  rule,  therefore,  governing  extraordinary  or  "  extra  municipal "  powers 
— i.  0.,  that  they  must  be  strictly  pursued,  and  that  the  grant  thereof  will 
be  deemed  subject  to  all  the  terms  and  conditions  annexed  to  or  connected 
with  it,  does  not,  in  all  respects,  apply. 
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This  poweo:  over  the  Btreeis  was,  bjr  the  amendment  to  the  charter  of  the 
city  of  1857  ({  2,  chap.  446,  Laws  of  1857),  vested  in  the  common  comidi. 

The  provimon  of  said  amended  charter  (}  7)  requiring^  all  resolutions 
recommending^  any  speeifie  improvement  involving  the  appropriation  of 
public  moneys,  taxation,  or  asseasment,  to  be  published  in  all  the  news- 
papers employed  by  the  corporation,  is  not  a  limitation  or  qualification  of 
the  general  powers  granted. 

Accordingly  held,  that  an  ordinance  passed  by  the  common  council,  under 
said  charter,  for  the  improvement  of  a  street,  was  within  the  le^slative 
power  conferred,  and  was  not  tUtra  vireB  and  void,  although  passed 
without  the  prior  publication  required ;  that  while  the  omission  would  be 
a  substantial  and  fatal  defect,  invalidating  a  local  assessment  upon 
property  benefited,  yet,  as  to  the  city,  and  those  dealing  with  it,  it  was 
but  an  irregularity  not  fatal  to  the  ordinance,  or  to  contracts  made  in 
pursuance  of  it. 

In  1866  the  common  council  of  said  city  passed  an  ordinance,  in  due  form, 
directing  the  pavement  of  a  portion  of  Eighth  street.  Prior  notice  of  the 
ordinaaoe  was  not  published  in  one  of  the  newspapers  employed  by  tbe 
corporation.  The  Croton  Aqueduct  Board,  having  general  power  to  con- 
tract  for  such  work,  when  authorized  by  the  common  council,  and  having 
complied  with  the  statute  in  all  respects,  as  to  advertising  for  proposals, 
etc,  entered  into  a  contract  with  plaintiff's  assignor  for  the  work.  In  an 
action  npon  the  contract,  held,  that  the  publication  prior  to  the  passage 
of  the  ordinance  was  not  a  condition  precedent  to  the  existence  of  power 
in  the  common  council,  and  the  omission  was  a  mere  irregularity  not 
affecting  the  jurisdiction  of  that  body ;  also,  that  the  contractor  having 
entered  into  the  contract  in  good  faith,  in  reliance  upon  the  regularity  of 
the  proceedings  of  the  common  council,  and  the  city  corporation,  having 
received  the  benefit  of  the  performance,  was  estopped  from  questioning 
the  regularity  in  the  respect  specified. 

Moore  y.  The  Mayor  (4  Hun,  545),  reversed. 

Ju  re  J>(mgl(u{4&  N.  Y.,43) ;  In  re  Astor  (50  id.,  868),  distingoished. 

(Argued  March  27, 1878 ;  decided  April  9, 1878.)  v 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Oourt  in  the  first  judicial  department,  setting  aside  a  verdict 
in  fifivor  of  plaintiff,  and  directing  a  new  trial  (Keported 
below,  4  Hun,  545.) 

This  action  was  brought  to  recover  a  balance  alleged  to 
be  due  and  impaid  upon  a  contract  made  and  entered  into 
September  15,  1866,  by  and  between  the  corporation  of  the 
city  of  New  York,  by  the  Croton  Aqueduct  Board  and 
Sobert  Jardine,  plaintiff's  assignor,  for  the  paving  of  Eighth 
avenue,  from  Forty-second  to  Fifty-eighth  streets.     The  con- 
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tract  was  entered  into,  under  the  terms  of,  and  pursuant  to  a^ 
resolution  adopted  by  the  boards  of  councilmen  and  aldermen 
of  the  city  and  approved  by  the  mayor  on  the  22d  day  of 
May,  18G6,  This  resolution  provided  for  the  improvement' 
at  the  expense  of  the  city,  to  be  reimbursed  by  an  assess- 
ment upon  the  property  benefited  by  it.  The  work  wa* 
aftci'wards  fully  performed.  Various  objections  were  made 
dm*ing  the  progress  of  the  trial  to  plaintiff's  right  to  recover,, 
which  were  oven-uled  by  the  court,  and  the  defendants  duly 
excepted.  Among  them  was  the  objection  that  the  resolu- 
tion authorizing  the  improvement  was  not  published  in  all 
the  newspapers  shown  to  be  employed  by  the  corporation,  a^ 
ivas  required  by  law,  and  for  that  reason  it,  as  well  as  all  the 
proceedings  taken  under  it,  were  claimed  to  be  unlawful  and 
void.  The  defendants  gave  evidence  tending  to  prove  the 
fact  that  the  publication  was  not  made  in  the  Leader,  which 
was  one  of  the  newspapers  then  employed  by  the  corpora- 
tion, pursuant  to  section  2  of  chapter  227  of  the  Laws  of 
1863,  and  of  which  notice  was  given  in  that  year  to  the  board 
of  aldermen.  Defendants  also  ^eged,  and  gave  evidence 
tending  to  show  an  accounting  and  settlement  in  May,  1868, 
when  the  defendants  retained  a  sum  to  pay  certain  claims 
filed  against  the  contract;  and  a  further  sum,  which  was 
retained  pursuant  to  a  clause  in  the  contract  as  security  for 
the  good  condition  of  the  pavement  constructed ;  the  balance 
due  upon  the  contract  was  paid,  and  a  release  executed  to- 
the  city  m  full  of  all  claims  and  demands,  *'  less  claims  filed, 
$7,791.17;  security,  $1,120.50  =  $8,911.67." 

Plaintiff  sought  to  recover  a  portion  of  the  sum  retained 
for  claims  filed,  which  he  claimed  was  imlawfully  retained. 
Fuilher  facts  appear  in  the  opinion. 

Jno.  E.  Parsons^  for  appellant.  It  was  not  necessary  for 
plaintiff  to  show  the  regularity  of  the  appointment  of  the 
inspectors  and  water  purveyors.  (People  v.  OoUins,  7  J.  K., 
549;  People  v.  Bartletl,  6  Wend.,  422;  PeopU  y.Wldte,  24 
id.,  525;  People  v.  Cooh^  4  Seld.,  89.)    A  corporation  may 
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ratify  the  unauthorized  acts  and  contracts  of  its  agents  or 
officers  -which  are  within  its  corporate  powers.  (Dil.  on 
Mun.  Corp.,  §  385;  Peterson  v.  Mayor^  etc.,  17  N.  Y.,  449, 
453;  Hodges  v.  Buffalo,  2  Den.,  110;  People  v.  Flaffff,  17 
N.  Y.,  584;  JBradj/  v.  3Iaijor,  etc.,  20  id.,  312.)  As  the 
defect  claimed  here  does  not  directly  relate  to  or  bear  upon 
the  contract  its  omission  did  not  invalidate  it  {Spraffiie  v. 
Birdsally  2  Cow.,  419;  People  v.  Laimbeer,  5  Den.,  9;  McKeen 
V.  Delanmf  8 Lessee,  5  Cranch  [S.  C],  22;  1 S.  &  R.,  106.)  The 
corporation  should  be  held  responsible  for  its  own  negligence 
when  seeking  to  impose  liability  upon  third  persons.  {Sharp 
V.  Spier,  4  Hill,  76;  In  re  Doufflass^  46  N.  Y.,  42;  Stetson 
T.  Kemptan,  13  Mass.,  272;  Smith  on  Statutes,  789.)  There 
may  be  a  waiver  of  a  requirement,  or  a  ratification  by  a 
corporation,  though  made  by  officers  or  agents  without  orig- 
inal authority,  to  dispense  with  such  requirement.  {Brady 
T.  The  Mayor,  etc.,  of  New  York,  20  N.  Y.,  312;  Banestel 
V.  Same,  22  id.,  162;  Harlem  Gas  Co.  v.  Same,  33  id.,  309; 
Smith  V.  Same,  21  How.,  1;  Mott  v.  Hicks,  1  Cowcn,  513.) 
Plaintiff  was  entitled  to  recover  under  chapter  580,  Laws  of 
1872.  {In  re  Delancy,  52  N.  Y.,  80;  Astor  v.  Mayor,  etc., 
62  id.,  580;  Tn.  Duanesburgh  v.  Jenkins,  57  id.,  177,  192; 
Lennon  v.  Mayor,  etc.,  55  id.,  361  ;  Butler  v.  Palmer^ 
1  Hill,  324;  People  v.  Tibbets,  4  Cow.,  358.)  'Where 
there  is  neither  original  authority,  nor  subsequent  ratifica- 
tion, there  may  be  implied  liability  on  the  part  of  a  munici- 
pal corporation,  when  it  has  received  a  benefit,  or  collected 
money  which  inures  to  the  advantage  of  the  person  claiming 
liability.  {Nelson  v.  Tlie  Mayor,  etc,,  63  N.  Y.,  535;  Dillon 
on  Mun.  Corp.,  §§  383,  750;  2  Kent's  Com.,  291;  Bk.  of 
Columbia  v.  Patterson,  7  Cranch,  299;  Perkins  v.  Washington. 
Ins.  Co.,  4  Cow.,  645;  Dunn  v.  Hector,  etc.,  14  J.  R.,  118;  Bk.. 
ofJZ  S.  r.  Dandridge,  12  Wheat,  64;  Danforth  v.  Scho- 
harie Road,  12  J.  R.,  227;  Mott  v.  Hicks,  1  Cowcn,  513.) 

D.  J.  Dean,  for  respondent.     The  ordinance  authorizing 
the  work,  not  having  been  published  aa  required  by  law^  no 
SiCKELS.— Vol.  XXVIII.         31 
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valid  contract  for  the  work  could  be  made.  (Laws  of  1857, 
chap.  446,  §  7;  Litchfield  v.  Vemjon^  41  N.  Y.,  132;  In  rt 
Trustees,  31  id.,  529;  S/iarj[>  v.  Spier,  4  Hill,  83;  People  v. 
Mat/or,  2  id.,  9;  In  re  ML  Morins,  2  id.,  14;  In  re  Doug- 
lass, 46  N.  Y.,  42;  In  re  Astor,  50  id.,  363.)  The  contract 
being  invalid  the  law  will  not  imply  and  impose  upon  defend- 
ant a  liability  to  pay  the  contract-price,  because  the  work 
had  been  furnished  and  used  for  a  public  purpose.  (DiL  on 
Mun.  Coq).,  §§  371,  372;  Heady.  Ins.  Co.,  2  Cranch,  127; 
White  V.  ^ew  Orleans,  15  La.  An.,  667;  Dey  v.  Jei'seyCUy, 
19  N.  J.  Eq.,  412;  Baltimore  v.  Reynolds,  20  Md.,  1;  Bnl- 
ler  V.  Charleston,  7  Gray,  12;  Bladen  v.  Philadelphia,  60 
Pa.  St.,  464;  Bonesteel  v.  Mayor,  22  N.  Y.,  162.)  Unau- 
thorized contracts  are  void,  and  a  corporation  may  successh 
fully  plead  excess  of  power  by  its  officers  against  claims 
founded  upon  such  contracts.  {Albany  v.  Cunliff,  2  Comst., 
165;  Ilalstead  v.  Mayor,  3  id.,  430;  Martin  v.  Mayor,  1 
Hill,  543;  Boom  v.  Utica,  2  Barb.,  104;  Cornel  v.  GuUford, 
1  Den.,  610;  Appleby  v.  Mayor,  15  How.,  428;  DiL  on 
Mun*  Corp.,  §  381.)  Plaintiff  was  not  entitled  to  recover  on 
a  quantum  meruit.  (McSpedon  v.  Mayor,  7  Bosw.,  601; 
Brady  v.  Mayor,  etc.,  2  id.,  173;  Bonesteel  v.  Mayor,  etc., 
22  N.  Y.,  170.)  Plaintiff  was  obliged  to  produce  the  certi- 
ficate of  the  water  purveyor  of  the  completion  of  his  work 
as  a  condition  precedent  to  payment.  {Thomas  v.  Flurry, 
26  N.  Y.,  173;  Bowery  Nat.  Bk.  v.  Mayor,  etc.,  2  Sup. 
C.  E.,  526.) 

Allen,  J.  The  objection  to  a  recovery  in  this  action 
mauily  relied  upon  is,  that  the  contract  for  the  performance 
of  the  work  mentioned  in  the  complaint  is  void  for  want  of 
legal  authority  in  the  **  Croton  Aqueduct  Board  "  to  make 
the  same  in  behalf  of  the  city.  The  authority  of  the  board 
to  let  the  contract  is  challenged  for  an  alleged  informality 
or  irregularity  in  the  action  of  the  common  comicil  in  pass- 
ing the  ordinance  for  the  pavement  of  Eighth  avenue.  It 
is  not  claimed  that  the  contract  was  not  formally  and  regu- 
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larly  made  with  the  lowest  bidder,  after  advertishig  for  pro- 
posals, and  by  the  proper  board  or  body  of  officials  duly 
authorized  by  the  common  council.  It  was  made  pursuant 
to  the  amended  charter  of  1857.  (S.  L.,  chap.  446,  §§  24, 
S8,)  A  slight  departure  in  the  contract  from  the  ordinance, 
by  including  certain  work  and  materials  not  authorized  by 
the  ordinance,  was  cured  by  statute.  (Laws  of  1868,  p. 
379.) 

The  defect  in  the  proceedings  of  the  common  council 
which,  it  is  claimed,  invalidates  and  absolutely  aimuls  their 
action  for  all  puiposes,  and  as  to  all  persons,  is  the  omission 
of  that  body  to  publish  the  proposed  ordinance  for  ten  days, 
before  its  adoption,  in  "The  ^New  York  Leader,"  which  is 
now  proved  to  have  been  at  that  time  one  of  the  many  news- 
papers employed  by  the  coiporatioA,  as  required  by  section 
7  of  the  charter  of  1857  (mpra).  The  objection  is  very 
technical  and  without  merits,  milcss  it  has  a  substantial 
foundation  in  the  statute.  The  corporation  of  the  city  of 
2Iew  York  has  plenary  power  over  the  making,  repairing, 
improving  and  paving  the  streets  of  the  city.  That  power 
was  conferred  by  the  Dongan  charter  and  confirmed  by  the 
Montgomerie  charter,  and  still  exists  unimpaired.  It  is 
exercised  by  and  through  the  common  council,  in  whom  is 
vested,  by  section  2  of  the  chaiter  of  1857,  the  legislative 
power  of  the  city.  The  ordinance  for  the  improvement  of 
the  Eighth  avenue,  one  of  the  streets  of  the  city,  was  within 
the  legislative  power  conferred  upon  the  common  council, 
and  was  not,  therefore,  tdtra  vires.  It  was  within  the  gen- 
eral scope  of  the  powers  conferred  by  section  2  of  the  act 
of  1857.  The  power  is  one  of  the  usual  and  necessary 
powers  existing  in  all  municipal  corporations,  and  not  one 
of  those  extraordinary  powers  called  by  Judge  Dillon 
"  extra  municipal,"  which  must  be  strictly  pursued,  and  the 
grant  of  which  will  be  deemed  subject  to  all  the  terms  and 
conditions  annexed  to  or  connected  with  it.  The  provision 
of  the  statute  upon  which  the  objection  rests  is  not  a  part  of 
the  section  conferring  general  powers  of  legislation  on  the 
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common  coimcil,  but  is  found  later  on  in  the  statute,  and  in 
a  section  mainly,  if  not  entirely,  directory,  regulating  the- 
formal  mode  of  procedure,  the  sittings  of  the  two  branches^ 
of  the  council,  the  keeping  of  the  journals  of  their  proceed- 
ings, etc.  It  is  not  a  limitation  or  qualification  of  the  gen- 
eral powers  granted.  There  is  no  enactment  in  or  out  of 
the  section  (§  7)  that  a  failure,  either  literally  or  substan- 
tially, to  comply  with  any  of  the  regulations  therein  pre- 
scribed shall  vitiate  the  proceedings,  or  that  an  ordinance 
for  any  of  the  puq^oscs  mentioned,  passed  without  the  prior 
publication  called  for,  shall  be  void. 

The  objection  is  not  to  any  informality  or  irregularity  in. 
the  votes  or  the  proceedings  of  the  common  council,  but  to 
the  omission  of  an  act  inpais^  outride  of  the  council  cham- 
ber, and  of  which  no  record  would  appear  in  the  journals  of 
that  body.  The  defect  could  not  and  did  not  appear  in  the 
journals  of  the  common  council,  and  we  have  very  good  rea- 
son to  know  judicially  that  it  was  a  work  of  much  labor, 
requiring  a  careful  study  of  the  laws  passed  by  the  Stato 
Legislature  from  year  to  year,  and  official  action  and  non- 
action thereunder  by  learned  counsel  and  astute  judges,  to 
determine  that  The  New  York  Leader  was  one  of  the  papers- 
in  which  tlie  ordinance  should  have  been  published  in 
advance  of  its  passage.  It  was  only  settled  by  the  judgment 
of  this  court.  No  contractor  or  private  citizen,  even  if  they 
could  have  had  access  to  all  the  evidence  bearing  upon  the 
(question,  could  have  certainly  known  whether  it  was  or 
was  not  one  of  the  newspapers  employed  by  the  corporation. 
The  common  council  may  be  supposed  to  have  known,  and 
were  bound  to  know,  which  were  the  corporation  news- 
papers, but  not  so  one  dealing  with  the  city  and  having  no 
means  of  ascertaining.  It  would  be  a  hardship  if  one,  who 
has  entered  into  a  contract  upon  invitation  with  a  board 
competent  to  contract  for  work  authorized  by  an  ordinance 
regularly  passed  with  all  the  formalities  required  by  law  and 
apparently  valid,  and  without  any  patent  or  discemable 
latent  defect  in  any  manner  afiecting  its  regularity  or  valid* 
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ity,  had  in  good  faith  performed  his  contract  at  great  cost, 
:and  whose  work,  having  been  accepted  by  the  city,  had 
£one  into  use  for  public  purposes,  should  be  held  to  have 
foifeited  all  right  to  compensation  upon  the  technical  ground 
suggested.  The  public  and  all  dealing  with  the  corporate 
authorities  have  the  right  to  assume  that  an  ordinance  upon 
a  subject  of  ordinary  municipal  legislation,  passed  with  all 
the  forms  of  law,  and  valid  so  far  as  the  journals  of  the 
common  comicil  disclose,  is  a  valid  law  and  not  void  by  rea* 
-son  of  some  latent  and  undiscoverable  defect,  unknown  to 
all  save  to  the  common  council,  who  publish  the  ordinance 
4bs  a  valid  law  of  the  city,  and  invite  the  public  to  respect  it 
and  act  upon  the  faith  of  it 

Individuals  dealing  with  municipal  authorities  may,  with- 
-out  incurring  extra  hazard,  assume  that  acts  of  the  general 
,^oveming  body  within  their  general  powers,  which  are  pub- 
lished, represented  and  held  out  as  valid  with  invitations  to 
individuals  to  enter  into  engagements  and  expend  money  and 
labor  on  the  faith  of  them,  are  in  fact  as  represented,  and  to 
deal  upon  the  faith  of  such  assumption,  and  the  corporation 
having  received  the  fruits  of  engagements  entered  into  on  the 
"faith  of  such  representations  should  be  estopped  from  alleg- 
ing a  mere  iiTegularity  to  avoid,  them. 

It  19  indispensable  to  any  government,  State  or  muni- 
cipal, that  full  faith  and  credit  be  given  to  the  acts  of  the 
governing  body,  and  that  individuals  having  occasion  to  deal 
with  agents  of  the  government  should  be  permitted  to  regard 
the  acts  of  the  government  valid  in  the  absence  of  any  appar- 
-ent  defect,  either  in  the  power  or  the  manner  of  its  exercise. 
If  the  act  is  not  within  the  general  powers  of  the  muni- 
cipality or  its  governing  body,  the  case  would  be  different, 
for  every  one  dealing  with  the  agents  of  the  municipality  is 
l)ound  to  know  the  limits  of  that  power.  It  is.  not  allowable, 
however,  for  a  municipal  corporation  to  perpetrate  a  fraud 
upon  those  contracting  with  it  upon  the  faith  of  its  laws  and 
ordinances,  apparently  valid  and  represented  as  such,  by 
repudiating  them  upon  the  allegation  of  some  technical  and 
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formal  irregularity  in  their  adoption,  an  omission  of  some 
collateral  act,  some  formality  prescribed  by  statute,  not  of 
the  substance  of  the  power  or  jurisdictional  in  its  character. 

We  have  authority  for  saying  that  defenses,  based  upon 
mere  irregularities  in  the  making  of  contracts  by  municipal 
corporations,  or  non-compliance  with  preliminary  require- 
ments not  going  to  the  question  of  power,  are  not  favoi'ed 
by  the  couiIb,  even  in  respect  to  obligations  foreign  to  the 
purposes  of  the  corporation  and  extraordinary  in  their  nature^ 
the  power  to  incur  which  must  be  strictly  pursued,  as  an 
issue  of  bonds  in  aid  of  railroads  and  kindred  objects.  (jE^nooc 
County  V.  Aynnvxill,  21  How.,  539;  Moranv.  Commissionei's^ 
2  Black,  722;  Bissell  v.  City  of  Jefersonville,  24  How., 
287;  Marsh  v.  Fulton  County,  10  Wall.,  676.)  TheCroton 
Aqueduct  Board  had  general  power  to  contract  for  the  pav- 
ing of  the  streets  whenever  the  paving  was  authorized  by 
the  common  council  of  the  city,  and  as  the  contracting  body 
were  the  agents  of  the  city  acting  under  a  special  authority,, 
it  was  the  business  of  those  contracting  with  them  to  see- 
that  the  conditions  upon  which  their  power  depended  were 
fulfilled  by  thcuL  As  a  general  rule,  one  dealing  with  an 
agent  must  see  that  the  conditions  necessary  to  the  exercise^ 
of  the  power  exist. 

The  contracting  board  did  comply  with  the  statute,  and 
in  all  respects;  but  as  well  that  board,  as  those  projxis^ 
ing  for  the  work,  had  a  right  to  assume  that  the 
preliminary  notice  of  the  proceedings  of  the  common  council 
had  been  published  prior  to  the  adoption  of  the  ordinance,, 
from  the  fact  that  the  ordinance  had  been  regularly  passed 
and  the  work  ordered  by  the  governing  body  of  the  city,  hav- 
ing general  power  in  the  premises.  The  maxim  omnia  jfrcd- 
sumuntur  solemniter  esse  pacta  would  apply  in  all  its  force. 
The  unauthorized  acts  of  city  authorities — that  is,  those 
uUi'a  vires,  in  the  sense  that  they  are  not  within  the  general 
powers  conferred,  are  not  binding  on  tlie  corporation,  and 
corporations  are  not  estopped  by  acts  of  corponite  agents 
strictly  uUra  vii'e^.     A  city  may  set  up  as  a  defense  its  own 
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want  of  power  under  its  charter  to  contract,  but  in  favor  of 
boiia  fide  holders  of  its  negotiable  securities,  and  by  parity 
of  i-easoning  those  iimoceutly  dealing  with  it,  and  in  good 
feith  parting  with  property  and  expending  money  for  its 
benefit,  it  may  be  estopped  to  avail  itself  of  irregularities  in 
the  exercise  of  power  confeiTcd.  It  may  show  that,  imder 
no  circumstances,  could  the  corporation  lawfully  make  a  con- 
tract of  the  character  in  question.  (Dillon  on  Mun.  Corp., 
§§  381,  749,  766.)  General  powers  conferred  upon  a  city 
government  exist  in  the  common  council,  as  the  general 
representative  and  legislative  bodj'',  except  as  delegated  by 
the  charter  to  some  other  body,  or  devolved  upon  some  offi- 
cial, and  persons  dealing  with  corporations  in  respect  to  a 
matter  within  the  general  scope  of  the  powers  of  the  city 
government  need  not  go  behind  the  doings  of  the  common 
council,  apparently  regular,  to  inquii^e  after  preliminaiy  or 
extrinsic  irregularities. 

While  courts  have  been  vigilant  in  their  scrutiny  of  cor- 
porate action,  and  have  zealously  striven  to  keep  corpora- 
tions and  their  agents  within  the  limits  of  granted  powers, 
they  have  not  favored  defenses  to  honest  demands,  based  upon 
mere  irre«nilarities  and  informalities. 

This  is  a  case  within  the  reason  of  the  exception  suggested 
by  Judge  Dillon  in  his  treatise  {supra^  section  M9),  to  the 
general  rule  that  the  unauthorized  representation  of  corporate 
agents,  that  they  have  power  to  do  an  act,  is  not  binding 
upon  the  corporation ;  that  the  corporation,  acting  by  and 
through  its  common  council,  the  only  way  in  which  it  can 
act,  is  estopped  from  alleging  that  the  ordinance  was  not 
regularly  and  duly  passed.  That  body  represented  it  as 
duly  passed,  and  it,  and  it  alone,  had  the  means  of  knowing 
whether  the  prelimuiary  steps  had  been  taken,  and  the  plain- 
tiff's assignor,  and  others  in  the  same  position,  had  not  tho 
same  means  of  knowledge,  and  therefore  had  a  right,  and 
were  compelled  to  rely  upon  the  representations  implied  by 
the  passage  of  the  ordinance,  that  the  necessary  publications 
had  been  made. 
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When  there  has  been  a  bona  jUije  perforniauce  of  a  con- 
tract, of  which  the  city  hiis  liiui  the  benefit,  thei-e  is  a  strong 
equity  in  favor  of  the  contractor  seeking  his  pay,  entitling 
him  to  the  benefit  of  a  ratification  even  of  a  void  contract 
upon  slight  evidence,  if  the  ratiiying  body  has  general  power 
over  the  subject  of  the  contract,  and  of  an  estoppel  when  an 
estoppel  fau'ly  results  from  the  conduct  of  the  general  agents 
of  the  city.  (Dillon  ut  supra^  §  385  and  note  3,  and  §  386,) 
Judge  Denio,  in  Brady  v.  The  Mayor,  etc.  (20  N.  Y.,  312), 
said  :  **  It  is  not  necessary  to  deny  that  one  who  has  bona 
fide  performed  labor  under  a  contract  which  is  void  from  a 
failure  to  comply  with  the  statutes  may  maintain  an  action 
against  the  city  to  recover  a  (pia7\Jtum  meruit,  when  the  work 
has  been  accepted  by  the  city,  and  has  gone  into  use  for 
public  purposes."  It  is  not  intended,  by  quoting  this  lan- 
guage, to  intimate  that  a  contract  exj^rcssly  forbidden  by 
statute,  or  clearly  tdtra  vires,  can  be  ratified  by  the  corporate 
authorities. 

In  Bonesteely.  TJie  Mayor,  etc.  (22  N.  Y.,  162),  there  was 
no  performance  of  the  contract,  and  therefore  no  implied 
promise  to  pay. 

But,  waiving  further  discussion  of  the  question  of  estoppel, 
which,  I  tjiink,  is  established,  or  of  ratification,  I  am  of 
opinion  that  the  ordinance  was  a  valid  ordinance,  regularly 
passed,  so  as  fully  to  authorize  the  making  of  the  contract 
by  the  Croton  board.  The  publication  prior  to  the  passage 
of  the  ordinance  was  not  a  condition  precedent  to  the  exii»t- 
ence  of  power  in  the  common  comicil.  It  Wiis  not  jurisdic- 
tional, and  the  omission  of  the  publication  in  one  paper  out 
of  several,  or  the  publication  in  one  or  more  of  the  papere 
for  a  less  time  than  required  by  law,  or  a  defective  publica- 
tion in  some  of  the  papers  would  be  mere  iri-egularities  not 
affecting  the  jurisdiction  of  the  common  council.  It  is  true 
that  this  court  has  held  that  the  omission  to  publish  an  ordi- 
nance of  this  character  for  ten  days  before  its  passage,  in  all 
the  papers  emj^loyed  by  the  corijoration  (and  the  non-publi- 
cation in  the  New  York  Leader  was  the  omission  complained 
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of  in  all  the  cases  in  which  the  question  has  been  considered) 
did  invalidate  and  avoid  the  local  assessments  upon  property 
benefited  by  the  work.  (/»  re  Douglass^  46  N.  Y.,  42;  In 
re  Astor,  50  id.,  363.) 

The  Douglass  Ocuse  has  since  been  followed,  and  that  case 
^ves  the  rule  which  governs  in  all  cases  within  the  doctrine 
there  adjudged.  Ch.  J.  Church,  in  Aster's  Case,  states, 
concisely  and  precisely,  what  was  decided.  He  says  :  "We 
beld.  In  re  Douglass,  that  the  provisions  of  this  act  requir- 
ing publication  operated  as  a  limitation  upon  the  power  of 
the  common  council  to  make  assessments  upon  the  citizens 
of  the  city,  and  that  a  failure  to  comply  with  the  act  in  tiiis 
respect  rendered  assessments  void.'' 

In  giving  this  judgment  the  coui*t  merely  applied  in  the 
protection  of  private  property  tlie  doctrine  of  Sharp  v. 
Spier  (4  Hill,  83),  and  the  numerous  cases  following  in  its 
wake,  and  declared  the  assessments  void.  It  was  not  held 
that  the  ordinance  was  void,  so  that  work  done  under  it  could 
not  be  paid  for,  but  in  the  application  of  the  general  rule 
that  in  all  statutory  proceedmgs  by  which  the  citizen  may 
be  deprived  of  his  property,  the  statute  must  be  strictly  pur- 
sued in  everything  essential  to  protect  the  citizen  in  his  prop- 
erty rights,  and  that  the  publication  of  this  notice  was 
intended  for  the  benefit  of  those  whose  property  might  be 
burdened  by  the  improvement,  and  tliat,  therefore,  as 
iigainst  the  property-owner,  it  could  not  be  dis|>eiiscd  with. 
But  it  does  not  follow  that  because  by  reason  of  the  omis- 
Bion  of  an  act,  not  afiecting  the  general  jurisdiction  of  the 
eommon  council  and  the  city  government,  designed  for  the 
protection  of  the  owners  of  property  benefited  by  the 
improvement,  a  local  assessment  could  not  be  laid,  the  entire 
<;ost  of  the  work  must  be  borne  by  the  contractor,  a  single 
individual — that  is,  that  the  unfoitunate  contractor  must  stand 
between  the  city  and  its  careless  government.  If  the  learned 
counsel  for  the  corporation  is  right  in  his  contention,  he  may 
not  only  defeat  this  action,  but  recover  back  for  the  city  all 
that  has  been  paid  by  the  city  U[>on  this  contract,  and  the 
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very  many  other  contracts  that  have  been  made  and  per- 
formed under  ordinances  affected  by  the  same  irregularity* 
The  corporation  may  do  this  notwithstanding  an  assessment 
has  been  levied  and  collected  for  the  full  cost  of  the  work* 
The  assessment  for  this  work  was  confirmed,  and  may  have 
been  collected  to  the  last  dollar.  There  is  nothing  to  show 
that  it  has  not  been  collected,  and  that  the  city  will  not  be 
the  gainer  to  the  amount  of  the  whole  cost  and  assessment 
of  nearly  $70,000,  if  they  can  cast  the  bm-den  upon  the  con* 
tractor.  That  the  provision,  which  is  held  to  be  a  shield 
for  the  protection  of  one  class  of  citizens,  is  turned  into  & 
sword  to  attack  and  rob  a  single  individual  citizen.  If  this 
should  be  so,  it  would  not  affect  the  principle,  but  it  tends 
to  show  the  gross  injustice  of  this  defense.  But  to  return  ta 
the  logic  of  the  decisions  before  referred  to.  They  rest  upon 
the  well-defined  principle  before  suggested,  but  they  do  not 
require  that  the  same  effect  should  be  given  to  the  non-publica- 
tion in  the  Leader  where  private  property  is  not  to  be  affected 
by  the  procedure.  The  citizen  whose  property  was  touched 
might  insist  upon  it  as  a  substantial  and  fatal  defect,  for  the 
technical  but  sound  reason  that  the  statute  intended  for  his 
protection  had  not  been  observed,  but  the  corporation  cannot 
take  the  same  ground  and  claim  immunity  from  its  obliga- 
tions by  reason  of  an  irregularity  of  its  common  council  not 
affecting  its  jurisdiction,  and  of  which  the  other  party  to  the 
obligation  had  no  knowledge.  This  would  be  a  perversion 
of  the  rule  asserted  in  the  cases  cited. 

The  omission  complained  of  was,  quoad  the  city  and  those 
dealing  with  it,  but  an  irregularity  not  fatal  to  the  ordinance, 
or  contracts  made  in  pursuance  of  it.  A  statute  may  well 
have  a  different  interpretation,  or  rather  a  more  stringent 
operation  and  effect  in  some  cases  than  in  others.  Standing 
between  the  citizen  whose  property  was  threatened,  and  the 
city,  the  court  could  well  hold  that  the  law  was  mandatory 
in  favor  of  the  citizen,  and  that  in  order  to  a  local  assessment 
it  must  be  strictly  observed,  but  as  between  him  who  has  bona 
fide  performed  the  work  authorized  to  be  done,  and  the  city. 
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who  has  accepted  and  brought  it  into  use,  but  refuses  to  pay 
for  it,  it  may  consistently  say  that  it  is  no  shield  and  pro* 
tection  to  the  city,  but  quoad  these  parties,  and  the  litigation 
in  hand,  it  is  directory  mei-ely,  and  want  of  a  literal  observ- 
ance of  it  in  all  respects,  not  fatal  to  the  ordinance  or  con- 
tracts made  in  pursuance  of  it.  While  a  local  assessment 
may  be  void,  a  contract  fully  performed,  made  in  pursuance 
of  the  same  ordinance  may  be  valid,  but  the  converse  could 
not  be. 

K  the  ordinance  did  not  legally  authorize  a  contract,  an 
assessment  would  be  necessarily  void.  The  other  objections- 
to  a  recovery  by  the  plaintiff  are  clearly  untenable.  The  por- 
tion of  the  claim  now  sued  for  was  excepted  from  the  release^ 
of  Mr.  Darling.  It  was  not  paid  to  Mr.  Darling  or  to  Mr. 
Jardine,  the  contractor,  but  was  reserved  to  meet  the  claims 
against  the  contractor,  notice  of  which  had  been  filed  with 
liie  finance  department  of  the  city.  There  is  no  evidence 
that  there  are  claims  against  the  contractor  remaining  unpaid 
at  this  time,  and  the  corporation  do  not  claim  the  right  to- 
xetain  the  amount  to  meet  any  existing  claims.  The  excep-^ 
tion.  of  the  demand  in  suit  from  the  operation  of  the  release- 
is  not  in  technical  form,  as  it  has  been  evidently  inserted  at 
the  end  of  a  printed  blank  prepared  for  the  signature  of  the 
contractor.  But  the  meaning  and  intent  of  the  parties  is. 
very  obvious,  and  the  exception  is  as  formal  and  regular  as- 
is  the  release.  The  certificate  and  approval  of  the  water  pur- 
veyor is  sufficient  in  substance,  although  not  very  formal. 
He  approves  the  last  of  the  certificates,  which,  taken  together,, 
show  that  the  contract  has  been  conlplied  with.  This  mere 
want  of  form  does  not  vitiate  the  certificate.  It  is  a  sub* 
stantial  compliance  with  the  condition  of  the  contract,  and 
the  defendant  cannot  take  advantage  of  mere  want  of  form 
in  the  acts  of  its  own  agents,  if  the  requirements  of  the* 
statute  and  of  the  contract  have  been  substantially  complied 
with.  The  contractor  earned  his  money  when  he  performed 
his  contract  and  the  city  accepted  the  work,  and  ought  not 
to  be  compelled  to  earn  it  a  second  time  in  compelling  the 
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•defendants'  agents  to  perform  their  clerical  and  formal  duties 
in  the  most  approved  and  artistic  style. 

The  order  granting  a  new  trial  should  be  reversed,  and 
judgment  given  on  the  verdict. 

All  concur,  except  FoiiOEB,  J.,  not  voting ;  Miller,  J., 
concurs  in  result ;  Eabl,  J.,  concurs  in  result  on  ground  of 
•estoppel. 

Order  reversed. 


Joseph  D.  Higoins,  Respondent,  v.  Johx  H.  Mubrat, 

Appellant. 

.Defendant  employed  plaintiff  to  manufacture  for  him  a  set  of  drcos  (eata, 
within  a  specified  time,  material  to  be  furnished  by  plaintiff.  No  place 
of  delivery  or  price  was  specified.  Plaintiff  performed,  and  thereafter 
waa  requested,  by  letter,  to  ship  the  tents  to  defendant  at  L.  Plaintiff 
shipped  them  C.  O.  D.,  and  they  were  destroyed  by  fire  en  route.  In  an 
action  to  recover  their  value,  held,  that  defendant  was  liable;  that  the 
contract,  being  for  labor  and  materials,  was  not  within  the  statute  of  fraud ; 
that  defendant's  liability  did  not  depend  upon  the  question  as  to  where 
the  technical  title  was,  but  was  complete  when  the  request  to  ship  was 
made ;  that  plaintiff  had  a  lien  upon  the  tents  for  the  value  of  his  labor 
and  materials,  and  his  retaining  the  lien,  by  shipping*  them  C.  O.  D.  was 
not  inconsistent  with,  and  did  not  affect,  his  right  to  enforce  such  liability. 

Tlaintiff  forwarded  the  tents,  marked  to  defendant  at  L.,  by  steamboat  to  P. 
It  did  not  appear  but  that  was  the  usual  mode  of  shipment  to  L.  Hdd, 
that  it  could  not  be  presumed  that  there  was  no  connecting  route ;  that 
the  obligation  was  imposed  upon  the  conngnee  at  P.  to  forward  by  a 
connecting  carrier ;  and  that,  as  it  did  not  appear  that  the  loss  was  occa- 
sioned by  plaintiff's  negligence  or  fault  in  not  properly  shipping  the 
^poods,  it  was  no  defense. 

{Argued  April  2, 1878 ;  decided  April  9, 1878.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee.  (Reported  below,  upon  a  former  appeal,  4  Hun, 
665.) 
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The  rderee  found  substantially  the  following  facts :  On  or 
about  the  27th  day  of  April,  1873,  the  defendant  requested 
the  plaintiff  to  manufacture  for  him  a  set  of  circus  tents  of 
a  specified  kind  and  dimensions,  which  the  plaintiff  under* 
took  to  do  in  three  weeks.  In  pursuance  of  said  order  th& 
plaintiff  manufactured  the  tents,  and  had  them  completed 
about  the  twenty-first  day  of  May.  On  the  29th  day  of 
July,  1873,  the  defendant,  by  letter,  directed  said  tents  to  be 
shipped  to  him  at  Bath,  Maine,  by  freight,  by  boat  or  cars ; 
thereafter  the  defendant,  by  letter,  directed  the  plaintiff  to 
ship  them  to  Lewiston,  Maine.  Pursuant  to  such  direction, 
the  plaintiff  shipped  said  tents  to  the  defendaiit  at  Lewiston. 
and  took  a  bill  of  lading,  subject  to  cash  on  delivery,  of 
$1,395,  the  price  of  the  tents.  Defendant  was  to  pay  freight.. 
The  tents  never  reached  the  defendant  at  Lewiston,  but  were 
consumed  by  fire  at  Portland,  Maine.  They  were  forwarded 
by  steamer  to  Portland,  directed  to  defendant  at  Lewiston. 

S.  T.  Freeman^  for  appellant.  When  the  tents  were 
destroyed,  defendant  never  having  received  or  accepted  them,, 
or  been  notified  of  their  completion,  the  title  to  themi 
remained  in  the  plaintiff.  (Comfort  v.  Kiersted,  26  Barb.,. 
473;  Katterline  v.  Rice^  26  id.,  594;  Atkinson  v.  Bell^  15- 
Eng.  C.  L.,  21&;  Andretos  v.  Durant,  11  N.  Y.,  35;  Mes9-^ 
mare  v.  2J'.  Y.  8.  and  L.  Co.^  40  id.,  422;  Cook  v.  MiUardy 
65  id.,  352,  366;  Hyde  v.  LcUhrop,  3  Keyes,  601;  Coombs- 
V.  B.  and  E.  li.  Co.,  3  H.  &  N.,  510;  Bunt  v.  Eecht,  8 
Exch.,  814.)  No  title  could  pass  to  defendant  without, 
plaintiff's  consent  {Baker  v.  BourcicauU^  1  Daly,  24; 
Benedict  v.  Fidd,  16  N.  Y.,  596.) 

John  W.  Weed,  for  respondent.  Upon  completion  of  the- 
tents,  in  compliance  with  defendant's  order,  the  contract  was 
executed,  and  plaintiff  became  entitled  to  their  value. 
{Terry  Y.Wheder,  25  N.  Y.,  520,  524;  Pollm  v.  Leroy,  SO- 
id.,  549,  554 ;  LaJce  O.  22.  R.  Co,  v.  Ma^or^,  16  id.,  451,. 
464 ;   Crookshank  v.  Burrell,  18  J,  R.,  58.) 
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Church,  Ch.  J,  The  action  is  not  strictly  for  the  sale  of 
the  article  manufactui-ed,  but  for  work,  labor,  and  materials, 
performed  and  used  in  its  manufacture  {Mixer  y.  Hawart/i, 
21  Pick.,  205);  and  hence  is  not  within  the  statute  of  frauds. 
It  is  undisputed  that  the  plaintiff  performed  his  contract, 
and  if  the  defendant  had  refused  to  take  the  tents,  an  action 
upon  the  agreement  would  have  been  sustained.  {Crook- 
shank  y.  Burrellj  18  J.  K.,  58.)  There  is  some  confusion 
in  the  authorities  as  to  when  the  title  passes  to  the  purchaser 
in  such  cases.  In  Andrews  v.  Durant  (11  N.  Y.,  35),  Denio, 
J.,  lays  down  the  rule,  that  in  such  a  case  ^'  the  title  does 
not  pass  .until  the  article  is  finished  and  deliyered,  or  at  least 
ready  for  delivery,  and  approved  by  such  party ; "  and  there 
are  other  authorities  to  the  same  effect.  {Grippen  v. 
JV.  Y.  a  li.  A,  40  N.  Y.,  36;  Comfart  v.  Eiersted,  26 
Barb.,  473.) 

It  is  urged  in  this  case  that  the  title  did  not  pass,  for  two 
reasons :  First.  Because  there  was  no  acceptance ;  and,  sec- 
ond. Because  the  plaintiff  shipped  the  property  C.  O.  D., 
thereby  refusing  to  deliver  until  the  value  was  paid.  This 
last  ground  was  sustahied  in  Baker  v.  BoucicauU  (1  Daly, 
24),  where  certain  cards  were  ordered  to  be  sent  to  New 
Orleans,  and  were  sent  C.  O.  D.,  and  lost  at  sea. 

The  important  question  to  detei*mine  is  when  the  liability 
of  the  defendant  attached.  If  the  article  had  burned  dur- 
ing the  progress  of  coustniction,  it  is  clear  that  no  action 
would  lie,  for  the  reason  that  the  contract  was  an  entirety, 
and  until  performed  no  liability  would  exist.  And  this  rule, 
1  apprehend,  would  apply  when  the  contract  is  to  make  and 
deliver  at  a  particular  place,  and  loss  ensues  befoi^e  delivery 
at  the  place,  and  for  the  same  reason.  But  when  the  con- 
tract is  fully  performed,  both  as  it  respects  the  character  of 
the  article,  and  the  delivery  at  the  place  agreed  upon  or 
implied,  and  the  defendant  is  notified,  or  if  a  specific  time  is 
^xed,  and  the  contract  is  performed  within  that  time,  upon 
^neral  principles  I  am  unable  to  perceive  why  the  party 
making  such  a  contract  is  not  liable.     One  person  agrees  to 
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manufacture  a  wagon  for  another  in  thirty  days  for  $100, 
and  the  other  agrees  to  pay  for  it.  The  mechanic  performs 
his  contract.  Is  he  not  entitled  to  inforce  the  obligation 
agjunst  the  other  party,  and  if  after  such  performance  the 
wagon  is  destroyed  without  the  fault  of  the  mechanic,  is  the 
undischarged  liability  canceled  ?  It  does  not  depend  upon 
where  the  technical  title  is,  as  in  the  sale  of  goods.  It  vma 
upon  this  principle  substantially  that  Adlard  v.  Bootfi  (7 
Oar.  &  P.,  108)  was  decided.  The  question  was  submitted  to 
the  jury  whether  the  work  of  printing  books  was  completed 
before  the  fire.  Suppose,  in  this  case,  that  the  defendant  had 
refused  to  accept  a  delivery  of  the  tent,  his  liability  would 
have  been  the  same,  although  the  title  was  not  in  him.  The 
plaintiff  had  a  lien  upon  the  article  for  the  value  of  his  labor 
and  materials,  which  was  good  as  long  as  he  retained  ])osses- 
sion.  This  was  in  the  nature  of  a  pledge  or  mortgage.  Ketaiii- 
ing  the  lien  was  not  inconsistent  with  his  right  to  inforce  the 
liability  for  which  this  action  was  brought  That  liability 
was  complete  when  the  request  to  ship  was  made  by  the 
defendant,  and  was  not  affected  by  complying  with  the 
request,  nor  by  retaining  the  lien  the  same  as  when  the 
request  was  made.  As  the  article  was  shipped  at  the  request 
of  and  for  the  benefit  of  the  defendant  (assuming  that  it  was 
done  in  accordance  with  the  directions),  it  follows  that  it  was 
at  his  risk,  and  could  not  impair  the  right  of  the  plaintiff  to 
recover  for  the  amount  due  him  upon  the  performance  of  his 
contract. 

If  the  plaintiff  had  agreed  to  deliver  the  tent  in  Lewiston, 
as  a  part  of  the  contract  for  its  manufacture,  he  could  not 
have  recovered  anything ;  but  this  was  not  a  part  of  the 
contract.  Suppose  the  tent  had  reached  Lewiston  in  good 
order,  and  the  defendant  had  refused  to  accept  or  receive  it, 
his  liability  would  be  clear  and  complete.  As  before  stated, 
the  point  as  to  who  had  the  title  is  not  decisive.  It  may  be 
admitted  that  the  plaintiff  retained  the  title  as  security  for 
the  debt,  and  yet  the  defendant  was  liable  for  the  debt  in  a 
proper  personal  action.     This  is  a  case  of  misfortime  where 
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one  of  the  parties,  without  fault,  must  incur  loss,  and  it 
eecms  to  luo  veiy  clear  that  the  legal  right  is  with  the  plain- 
tiff. A  point  is  made  that  the  property  was  not  properly 
shipped.  It  was  directed  to  the  dcfcndmit  at  Lewislon,  and 
was  forwarded  to  Portland  on  a  steamer  running  to  that 
place.  It  does  not  appear  but  th:it  was  the  usual  mode  of 
shipment  to  Lewiston,  and  the  deviation  would  impose  the 
obligation  upon  the  consignee  at  the  latter  place  to  forward 
the  propci'ty  by  a  comiecthig  carrier.  We  camiot  presume 
that  there  was  no  coimecting  route,  and  if  we  could  it  is 
difficult  to  see  what  else  the  plaintiff  could  have  done.  At 
all  events  it  does  not  appear  that  the  loss  was  occasioned  by 
the  defendant's  negligence  or  fault  in  not  properly  shipping 
the  goods. 

The  judgment  must  be  affirmed. 

All  concur,  except  Allen  and  MTT.T.Tmt^  JJ.,  absent. 
*  Judgment  affirmed. 


Seth  H.  White,  Respondent,  v.  Rensselaer  Bogart  et  aL, 

Calvin  H.  Bell  et  al..  Appellants. 

In  a  contest  over  surploa  moneys  arising  on  foreclosure,  certain  judgments 
agiunst  the  mortgagors  were  claimed  to  be  prior  liens.  Each  of  these 
judgments,  as  appeared  by  the  judgment-roll,  was  entered  upon  an 
indorsement  on  the  summons  or  complaint,  signed  by  the  defendants,, 
admitting  due  and  personal  service  of  the  summons  and  complaint, 
waiving  the  twenty  days  time  for  answering,  and  consenting  to  the  entry 
of  judgment  forthwith  for  the  amount  claimed.  No  time  or  place  of  ser*^ 
vice  was  specified.  Sdd,  that  the  judgments  were  valid  liens ;  that  the 
service  of  summons  gave  jurisdiction,  and  the  omission  to  state  the  time 
and  place  of  service,  as  required  by  the  Code  (§  138),  was  an  irregularity 
which  could  be  supplied  or  might  be  waived  by  defendants ;  but  that 
there  was  an  appearance  of  the  defendants  in  person,  which  was  equivar 
lent  to  and  gave  the  court  jurisdiction  without  personal  service  (Code* 
§  130) ;  also,  that  the  consent  in  each  case  that  judgment  be  entered  was 
equivalent  to  an  offer  of  judgment  under  section  385  of  the  Code,  which 
was  accepted,  in  fact,  by  the  entiy  of  judgment,  and  the  absence  of  a 
formal  acceptance  in  writing  was  an  ii*regularity  not  affecting  the  valid- 
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ity  of  the  judgment ;  and  that,  for  the  irregularities  specified,  the  judg- 
ments could  not  be  attacked  collaterally. 
In  one  of  the  cases,  the  proof  of  the  genuineness  of  the  signatures  of  the 
defendants  to  the  admisnon  was  by  affidavit  of  the  plaintiff  in  the 
action.  Held,  fhat  such  proof  was  not  made  incompetent  by  the  Code ;  but, 
if  the  proof  was  defective,  it  was  simply  an  irregularity  not  affecting  the 
validity  of  the  judgment. 

(Argued  April  2, 1878 ;  decided  April  9, 1878.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  an  order  of 
Special  Term  as  to  the  disposition  of  surplus  moneys  arising 
on  sale  under  judgment  of  fweclosure  herein. 

The  plaintiff  herein,  James  P.  Gould,  Micale  White,  Cal- 
vin H.  Bell  and  William  Youmans,  each  filed  notices  of  claim  to 
the  surplus,  all  the  claims  being  founded  upon  judgments 
against  the  mortgagor. 

The  judgments  in  favor  of  plaintiff,  James  P.  Gould  and 
Micale  White,  were  prior  in  date  to  the  others,  and  were 
held  to  be  the  prior  liens,  and  entitled  to  the  surplus. 

The  judgment-rolls  in  the  cases  of  the  successful  claimants 
were  similar  in  form.  The  action  in  each  case  was  upon  a 
promissory  note ;  the  complaint  was  verified.  Upon  the 
siunmons  or  complaint  was  an  indorsement  purportmg  to  be 
signed  by  the  defendants  in  the  action,  of  one  of  which  the 
following  is  a  copy  : 

^*  Delaware  ComUy^  ss:  —  I  hereby  admit  due  and  legal 
personal  service  of  the  within  summons  and  complaint,  and 
consent  that  judgment  be  entered  against  me  for  the  amount 
therein  claimed  forthwith,  waiving  the  twenty  days  men- 
tioned in  the  summons. 

*'  March  4,  1875." 

The  signatm*es  of  the  defendants  to  this  instrument  were 
proved  by  affidavit.  In  plaintiff's  action,  the  affidavit  was 
made  by  him.  Judgment  in  each  case  was  entered  March 
5,  1875. 

(7.  IT.  Bell,  for  appellants.     The  service  and  proof  as 
presented  was  not  sufficient  to  authorize  the  clerk  to  enter  j  udg- 
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ment.  (Code,  §§  127,  134,  138,  sub.  4,  p.  246;  Bead  v. 
French,  28  N.  Y.,  285,  2U5;  Trolan  v.  Fagan,  48  How.  Pr., 
240.)  A  general  appeamiice  only  waives  a  defect  in  service 
of  process.  {Brett  v.  Brown,  13  Al>b.  [X.  S.],  295;  Car- 
penter V.  Minturn,  63  Barb.,  293;  17  Abb.,  36;  Sup.  Ct., 
rule  14.)  Sufficient  personal  property  having  been  levied 
on  to  satisfy  the  executions  issued  on  the  judgments,  they 
were  satisfied  as  to  subsequent  liens  by  such  levy.  (Jackson 
V.  liowen,  7  Cow.,  13;  Ex  parte  iMwrence,  4  id.,  417;  Gran 
v.  Bush,  23  Wend.,  490;  1  Sand.  Ch.,  195;  Ilermon  on 
Ex.,  254.) 

Wzlliam  Gleason,  for  respondents.  The  objections  urged 
as  iiTcgularities  are  mere  techviicalities  and  devoid  of  merit. 
(27  N.  Y.,  300;  5  Barb.,  13;  16  How.,  129;  Voorhies'  Code 
[6th  ed.],  595,  note  t;  34  Barb.,  623;  21  How.,  329;  9 
N.  Y.,  275.)  Any  party  may  waive  any  statutory,  or  even 
constitutional,  i)ro vision  in  his  own  favor.  (2  Barb.,  316;  2 
Hill,  364,  366;  16  Hun,  667.)  An  objection  a  pai-ty  can 
waive  amounts  to  an  irregularity.  (9  Dowl.,  487;  26  X.  Y., 
420;  60  Barb.,  123.)  Defendants  were  estopped  from  ques- 
tioning the  ser\'ice,  appearance,  consent  or  right  to  enter 
judgment.  (5  How.,  381;  67  Barb.,  13,  17;  33  id.,  327; 
5  Duer,  672;  10  Hun,  457;  9  id.,  668;  6  How.,  440;  5  id., 
233;  11  id.,  138;  1  Abb.,  248;  2  id.,  411;  8  How.,  346; 
14  id.,  617;  46  id.,  114;  6  Sandf.,  423;  39  Barb.,  141;  12 
Abb.  [X.  S.],  334;  15  id.,  24;  11  id.;  295;  2  Duer,  635;  4 
id.,  603,  605;  65  Barb.,  293-295;  49  X.  Y.,  303;  1  Whit- 
taker's  Pr.,  §  59,  pp.  307-308;  18  How.  [U.  S.],  259;  5 
Duer,  605;  4  Rob.,  16,  62;  Quinn  v.  Tillotson,  2  Duer, 
648-649;  3  R.  S.,  467,  §  20  [5th  ed.];  Brown  v.  Nichols, 
42  X.  Y.,  26,  31;  Carpenter  v.  Minturn,  65  Barb.,  293-295; 
Catlin  V.  Billings,  16  X.  Y.,  622,  623;  Vowe«V.  U.  S.  Co., 
16  How.,  123,  124;  Voorhies'  Code,  §  246  note  rf;  133, 
note  b  ;  Gere  v.  Gundlach,  67  Barb.,  13,  17;  Kimball  v. 
Munger,  2  Hill,  364;  Hiltm  v.  Thurston,  1  Abb.,  318;  F. 
L.  and  Tr.  Co.  v.  Dickson^  9  Abb.,  61,  65;  Ready. Frencli^ 
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28  N.  Y.,  284^  294.)  The  levy  did  not  pay  and  extinguish 
the  judgments.  {Green  v.  Burke,  23  Wend.,  490;  2  Hill, 
231;  4  id.,  621,  2  N.  Y.,  451.) 

Allen,  J.  None  of  the  objections  to  the  judgments  of 
White  and  others  go  to  the  jurisdiction  of  the  court  over  the 
subject-matter  of  the  actions  or  the  persons  of  the  defendants. 
All  the  defects  in  the  proceedings,  and  in  the  judgments 
alleged,  are  mere  irregularities  not  affecting  the  jurisdiction, 
questions  of  practice,  and  all,  if  not  cured  by  the  statute, 
might  have  been  supplied  by  the  order  of  the  court,  and  the 
judgments  made  regular  in  form.  For  the  irregularity  com- 
plained of,  the  judgments  cannot  be  attacked  collaterally. 
The  due  and  regular  service  of  the  summons  and  complaint, 
in  each  case,  was  admitted  by  the  defendants,  and  their  sig- 
natures were  proved  by  the  oath  of  competent  witnesses, 
unless  it  be  said  that  the  plaintiff  who  proved  the  admission 
of  sendee  in  one  of  the  actions  was  incompetent.  The  stat- 
ute, while  it  declares  that  the  summons  shall  be  served  by 
some  person  other  than  the  plaintiff,  does  not,  in  terms,  make 
him  incompetent  to  prove  the  admission  of  service.  (Code, 
§§  133,  138.)  Service  of  the  summons  gave  jurisdiction,  and 
any  defect  in  the  proof  would  be  supplied  or  might  be  waived 
by  the  defendants.  The  admissions  do  not  state  the  place 
of  service,  and  to  this  extent  were  technically  defective.  But 
there  was  an  appearance  by  the  defendants  in  person  in  the 
several  actions,  which  was  equivalent  to  a  personal  service 
of  a  summons,  and  gave  the  court  jurisdiction  of  the 
persons,  without  the  seiTice  of  a  summons  and  complaint. 
(Code,  §  139.)  The  consent  that  judgments  be  entered 
was  the  equivalent  of  an  offer  of  judgment  under .  sec- 
tion 385  of  the  Code ;  and,  although  there  was  no  formal 
acceptance  of  the  offers,  they  were  accepted,  in  fact, 
by  the  entry  of  the  judgments,  and  the  want  of  a  formal 
acceptance  in  writing,  to  be  filed  with  and  make  a  part  of 
the  record,  was  an  irregularity  merely,  not  affecting  the 
validity  of  the  judgments,  and  it  may  be  filed  at  any  time, 
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nunc  pi*o  tunCf  by  leave  of  the  court,  or  may  be  waived  by 
the  party. 

The  order  must  be  affirmed. 

All  concur,  except  J^Iilleb,  J.,  absent. 

Order  affirmed. 


The  Third  National  Bank,  Respondent,  *v.  Elizabeth 
M.  Blake,  Impleaded,  etc.,  Appellant. 

An  indorsement  of  a  promissoiy  note  by  a  married  woman,  by  its  terms 
charging  her  separate  estate  with  the  payment  of  the  note,  is  not  a 
mortgage  in  any  sense. 

It  is  simply  a  personal  security  within  the  meaning  of  the  national  bank- 
ing act,  and  a  national  bank  is  not  prohibited  from  taking  it. 

"Where  the  holder  of  a  note  so  indorsed  agi-eed  with  the  maker  for  an 
extension  of  time,  it  being  part  of  the  agreement  that  the  indorser  should 
indorse  a  new  note,  and  she  thereupon  executed  an  instrument  stating, 
in  substance,  that  in  consideration  of  the  agi*eement  she  consented  to  the 
extension,  and  waived  all  defenses  she  might  have  in  consequence  thereof, 
held,  that  this  was  a  valid  agreement  on  her  part,  based  on  a  sufficient 
consideration,  and  was  binding ;  that  the  indorsement  being  in  form,  a 
charge  upon  her  separate  estate,  she  could  deal  with  the  obligation  as 
if  she  were  a.  feme  aole;  and  that,  therefoi'e,  the  extension  was  no  defense 
in  an  action  upon  the  indorsement. 

(Argued  April  1, 1878  j  decided  April  9, 1878.) 

« 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Superior  Court  of  the  city  of  Buffalo,  affinning  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  decision  of  the  court 
on  trial  without  a  jury. 

This  action  was  brought  by  plaintiff,  a  banking  corpo- 
ration organized  under  the  national  banking  act,  upon  a 
promissory  note  made  by  defendant  Clarence  A.  Blake, 
and  indorsed  by  defendant  Elizabeth  M.  Blake,  who  was 
the  wife  of  the  maker.  The  indorsement  was  in  these 
words: 
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"  I  hereby  charge  my  separate  and  personal  estate  for  the 

payment  of  the  withm  note. 

**E.  ^L  BLAKE." 

Mrs.  Blake  alone  defended.  She  oflTered  in  evidence  an 
instrument  marked  **  A,"  signed  by  plaintiff's  cashier, 
acknowledghig  the  i-eceipt  of  a  portion  of  the  interest  on 
the  note  and  other  indebtedness  of  Mr.  Blake  to  plaintiff, 
and  agreeing  that,  upon  his  payment  of  the  balance  of  inter- 
est and  costs  in  a  suit  then  commenced,  to  give  said  Blake  a 
specified  time  to  reduce  his  indebtedness  to  a  sum  specified, 
and  upon  his  making  the  reduction  and  giving  certain  speci- 
fied security,  to  extend  the  time  for  the  payment  of  the  bal- 
ance ;  the  terms  of  the  settlement  to  be  embodied  in  a  con- 
tract. 

Phiintiff  then  introduced  in  evidence  a  contract,  drawn  up 
as  contemplated  by  said  instrument,  which  was  marked  **C." 
This  contract  contained  a  provision  that  one  of  the  notes  to 
be  given  iii  extension,  of  the  same  amount  as  the  note  in  suit, 
should  be  indorsed  by  Mrs.  Blake,  and  that  upon  the  execu- 
tion and  delivering  of  the  new  notes,  including  the  one  so 
indorsed,  the  note  in  suit  should  be  surrendered. 

Plaintiff  also  introduced  in  evidence  an  instrument  under 
seal,  executed  by  Mrs.  Blake,  bearing  the  same  date  as  the 
contract,  which  was  marked  "  B."  This  instrument,  after 
reciting  the  indebtedness  of  Mr.  Blake,  and  the  fact  that  the 
Bote  in  suit  was  a  part  thereof,  contained  the  following  : 

*'  And  whereas,  the  said  Third  National  Bank  has  this 
day  agreed  to  extend  the  payment  of  isaid  indebtedness  to 
certain  times,  as  is  provided  in  a  certain  contract  this  day 
made  between  said  Blake  and  said  bank ; 

"  And  whereas,  by  said  contract  it  is  provided  that  a  new 
note  is  to  be  given  by  me  in  lieu  of  the  note  first  herein 
mentioned,  the  payment  of  which  said  note  is  to  be  extended, 
as  is  stated  in  said  contract ; 

"Now,  therefore,  in  consideration  of  the  premises,  I  hereby 
consent  to  the  extension  of  the  time  of  payment  of  said 
notes,  indorsed  by  me  os  aforesaid,  as  is  in  said  contract  pro- 
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vidcd ;  aiid  I  hereby  waive  all  defense  or  defenses  that  I 
may  have  to  any  liability,  as  indorser  upon  said  notes  or 
either  of  them,  by  reason  of  such  extensions  thereof  as  afore- 
said." 

Bowen,  Rogers  <&  Locke,  for  appellant.  The  indorsement 
by  the  appellant  was  a  mortgage,  and  was  within  the  prohi- 
bition of  the  statute  creating  national  banks,  and  plaintiff 
cannot  recover.  [Fowler  v.  Sciillj/y  72  Penn.  St.,  456; 
Kan.  Val  Ifat.  Bh.  v.  Milo,  2  Dill.,  371.)  The  appellant's 
release  created  no  new  liability,  either  by  way  of  estoppel  or 
otherwise.  [Yale  v.  Dederer,  22  N.  Y.,  460;  18  id.,  276; 
Corn  Ex.  Bk.  v.  Babcock,  42  id.,  622;  Kelam  v.  Tabor,  52 
Barb.,  129.) 

Geo.  Gorham,  for  respondent.  The  language  of  the 
indorsement  was  sufficient  to  authorize  a  judgment  against 
the  appellant.  {Com  Ex.  Ins.  Co.  v.  Babcock,  42  N.  Y., 
613;  Manhattan  Co.  v.  Thompson,  68  id.,  82;  Sherwood  y. 
Archers,  4  Weekly  Dig.,  113.)  The  receipt  which  the 
appellant  claimed  discharged  her  by  reason  of  the  extension 
to  the  maker  was  not  a  valid  agreement.  (Pabodie  v.  King, 
12  J.  R,  426;  Kellogg  \.  Olmsted,  25  N.  Y.,  190;  Halliday 
V.  Ilart,  30  id.,  474;  Vilas  v.  Jams,  4  id.,  288,  289; 
Draper  v.  Trescott,  29  Barb.,  407;  Feman  v.  JDoubkday,  3 
Lans.,  216.) 

Earl,  J.  Judgment  was  recovered  in  this  action  against 
both  defendants  upon  a  note  made  by  the  defendant  Clar- 
ence A.  Blake,  and  indorsed  by  his  wife,  the  other  defend- 
ant, in  the  following  foim :  **  I  hereby  charge  my  separate 
and  personal  estate  for  the  payment  of  the  within  note."  It 
is  now  claimed  by  the  wife  that  the  judgment  should  be 
reversed,  upon  two  grounds,  which  may  be  separately  con- 
sidered. 

First.  It  is  said  that  the  indorsement  became  a  moi-tgjige 
upon  her  separ<ate  estate,  and  hence  that  the  bank  could  not 
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take  it  under  the  national  banking  act.  (U.  S.  K.  S.,  §§ 
5136,  5137.)  It  has  been  decided  that  a  national  bank  can* 
not  take  a  moi'tgage-upon  real  estiito  to  secure  a  loan  made 
on  the  faith  thereof.  But  this  mdorsement  is  not  a  mort- 
gage in  any  sense.  It  did  not  have  the  effect  of  conveying 
any  property  or  of  giving  any  specific  or  general  lien  upon 
any  property.  The  indorser  still  had  the  right  to  deal  with 
her  property  m  all  ways  just  as  if  she  had  not  made  the 
i)idoi*sement.  The  only  practical  effect  of  such  an  indorse- 
ment was  to  create  against  her  a  liability  which  could  be 
inforced,  as  if  she  were  not  a  married  woman,  out  of  any 
property  which  would  be  liable  to  execution  whether  she 
had  it  when  she  made  the  indorsement  or  subsequently 
acquired  it.  It  is  not  necessaiy,  in  such  a  case,  to  resort  ta 
a  court  of  equity  to  inforce  the  liability.  It  is  not  inforced 
by  a  proceeding  against  property  upon  the  theory  of  a  lien, 
but  by  a  common-law  action  in  which  a  personal  judgment 
IS  rendered.  (Obrw  Exchange  Lis.  Co.  v.  Babcock,  42  N.  Y., 
613.).  Hence  this  indoi'sement  must  be  treated  as  personal 
security  within  the  meaning  of  the  banking  act. 

Second.  It  is  contended  that  there  was  an  extension  of 
time  to  the  maker  which  discharged  the  indorser.  The 
judge  at  the  trial  term  found  that  the  extension  was  with 
the  consent,  knowledge  and  acquiescence  of  the  indorser,  and 
this  finding  was  warranted  by  the  evidence.  I  think  it  is  a 
feir  inference,  from  all  the  evidence,  that  the  three  papeiB 
marked  A,  B  and  C  were  all  parts  of  the  same  negotiation, 
and  they  must  all  be  construed  as  if  executed  at  the  same 
time.  Paper  **  A"  could  have  no  effect  unless  Mr.  Blake 
performed  as  therein  stipulated,  and  there  is  no  evidence  that 
he  did  so  perform  or  that  that  paper  ever  became  operative. 
But  even  if  it  did,  paper  **  B,"  subsequently  executed  by 
Mrs.  Blake,  took  from  her  any  defense  which  she  might 
otherwise  have  had  on  account  of  an  extension  of  time  pre- 
viously made  without  her  knowledge  or  consent.  In  that 
paper,  executed  under  seal,  she  recites  her  liability  upon 
the  note  in  suit,  and  that  the  payment  thereof  was  a  charge 
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Upon  her  separate  estate ;  that  the  bank  had  agreed  with 
her  husband  to  extend  the  tune  of  payment  upon  the  note, 
as  provided  in  paper  "  C,"  and  that  it  was  part  of  the  agree- 
ment that  she  was  to  give  a  new  note  in  lieu  of  the  note  in 
suit  the  payment  of  which  was  to  be  extended ;  and  then 
she  says,  in  consideration  of  the  premises,  she  consents  to  the 
extension  of  time  and  waives  all  defenses  which  she  may  have 
as  indorser  on  account  of  the  extension  of  time.  This  was  a 
valid  agreement,  based  upon  a  sufficient  consideration,  and 
was  binding  upon  her.  Her  indorsement  upon  the  note  was, 
in  form,  a  charge  upon  her  separate  estate,  and  she  could^ 
therefore,  deal  with  the  obligation  as  if  she  were  9^  feme  ^de. 
She  was  not  obliged  to  set  up  any  defense  which  she  had. 
She  could,  defore  or  after  the  suit,  waive  any  defense.  She 
had  the  same  power  to  give  her  indorsement  new  vitality  as 
she  originally  had  to  make  it. 

There  was,  therefore,  no  error,  and  the  judgment  must  be 
affirmed,  with  costs. 

All  concur,  except  Allen  and  Milleb.,  JJ.,  absent. 

Judgment  affirmed. 


Heney   p.    Staats,    Appellant,    v.    Isaao   Beistow,  as 

^x  i»\  *  Assignee,  etc.,  Bcspondent. 

The  interest  of  a  member  of  a  copartnership  in  the  firm  afisets,  is  the  share 
to  which  he  is  entitled  mider  the  copartnership  agreement,  in  the  surphis 
after  all  the  portnerslup  debts  are  fully  paid. 

In  an  action  against  the  members  of  a  firm,  an  attachment  was  issued 
against  S.,  one  of  the  partnens,  which  was  levied  upon  the  firm  ^TOp&rij, 
The  firm  was  at  the  time  insoK'ent  and  soon  after  made  an  assignment 
to  defendant.  Judgment  was  thereafter  obtained  and  execution  issued 
in  the  attachment  suit^  under  which  the  sheriff  sold  **  all  the  right,  title 
and  interest  which  "  S.  had  in  the  property  at  the  time  of  the  levy  of 
the  attachment.  Plaintiff  was  the  purchaser.  In  an  action  brought  to 
determine  the  title  to  the  property,  h^d^  that  as  the  firm  aaseta  were 
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insufficient  to  pay  its  debts,  the  interest  of  S.  therein  wsfl  laothing,  and 
plaintiff  took  nothing  by  his  puix^hase. 
Van  JBrtuii  v.  Applegate  (44  N.  Y.,  544),  distingniBhed. 

(Ai^ed  March  28, 1878 }  decided  April  9, 1878.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  decision  of  the  court  on  trial  without  a  jury. 

This  action  was  brought  against  defendant  as  assignee  of 
Joseph  Stockbridge  and  Henry  F.  Martin,  composing  the  firm 
of  Stockbridge  &  Martin,  to  determine  the  title  to,  and  the 
interests  of  the  parties  in,  certain  property  foimerly  assets 
of  the  firm. 

The  court  found  substantially  the  following  facts :  On 
and  prior  to  November  30,  1874,  said  Stockbridge  &  Mar- 
tin,  as  co-partnerSy  were  owners  of  the  property  in  ques- 
tion. On  that  day  John  Grifliths,  Frank  Curtiss  and  Henry 
P.  Staats,  commenced  an  action  against  said  Stockbridge  & 
Martin,  as  co-partners.  An  attachment  was  duly  issued 
in  said  action  against  the  property  of  said  Stockbridge, 
as  a  non-resident  of  the  city  of  New  York,  by  virtue  of 
which  said  property  was  duly  levied  upon.  On  or  about 
the  4th  day  of  December,  1874,  said  Stockbridge  &  Martin 
executed  and  delivered  to  the  defendant  an  assignment  of  all 
their  property  and  effects  in  trust  for  the  benefit  of  their 
creditors  ;  and  at  the  time  of  the  issuing  of  the  attachment 
said  firm  was  insolvent  and  wholly  unable  to  pay  its  debts. 
On  the  8th  day  of  December,  1874,  said  Griffiths,  Curtiss  and 
Staats  duly  recovered  a  judgment  in  said  action,  against  said 
Stockbridge  &  Martin ;  and  on  the  9th  day  of  December, 
1874,  an  execution  on  said  judgment  was  duly  issued  to  the 
sheriff,  who  took  possession  of  said  property  and  levied  upon 
the  undivided  interest  of  said  Stockbridge  in  and  to  the 
same ;  and  thereafter,  on  the  17th  day  of  December,  1874, 
under  and  by  virtue  of  said  levies  and  execution,  duly  sold 
and  conveyed  to  the  plaintiff  all  the  right,  title  and  interest 
SicKBLs.— Vol.  XXVIII.     84 
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which  said  Stockbridge  had  on  the  30th  day  of  November, 
1874,  and  at  any  time  thereafter  prior  to  said  sale,  in  and  to 
said  property  levied  upon  as  aforesaid.  Defendant  took 
possession  of  the  property  and  refused  to  recognize  any 
right  of  the  plaintiff  therein, 

CUiarlea  H.  Banrdgan  and  Wnu  W.  Nika^  for  appellant. 
The  interest  of  a  partner  in  partnership  effects  is  property 
capable  of  attachment.  {McKay  v.  Harrower^  27  Barb., 
463;  Smtthv.  Orser,  42  N.  Y..  132;  43  Barb.,  187;  PhiUtpa 
V.  Cook,  24  Wend.,  389,  393;  Mahbett  v.  White,  12  N.  Y., 
442,  454,  455;  WeUes  v.  Marcfi,  30  id.,  344,  350;  Baldmn 
V.  Tynes,  19  Abb.  Pr.,  32;  Lotcensteiny.  Flaurand,  11  Hun, 
399 ;  Menagh  v.  WhUwell,  52  N.  Y.,  146,  158 ;  Pars,  on 
Part.,  150;  Brinkerhoff  y.  Mania,  5  J.  Ch.,  320,  328; 
Waydelly.  Luer,  3  Den.,  418.)  Where  a  conveyance  by  a 
partner  is  made  in  payment  of  a  firm  debt  the  grantee  takes 
an  absolute  and  perfect  title  to  the  undivided  share  or  por- 
tion of  the  grantor  in  the  thing  sold.  [Ex  parte  Ruffin,  6 
Ves.,  119;  Ex  parte  Williams,  11  id.,  3;  Ex  parte  Kendall, 
17  id.,  626;  Story  on  Part.,  §§  358-360;  Campbell  v.  Mul 
lett,  2  Swanst.,  551,  575,  676;  MabbeUy.  White,  12  N.  Y., 
442;  Grazer  v.  Stdlwagen,  25  id,,  315.) 

* 

Jno.  E.  Parsons,  for  respondent.  The  interest  of  a  part- 
ner in  partnership  property  is  his  share  of  the  suq^lus  after 
the  partnership  accomits  have  been  settled  and  the  firm  debts 
satisfied.  {Menagh  v.  Whitwell,  52  N.  Y.,  146;  Hayes  v. 
Reese,  34  Barb.,  151;  Kirbyy,  Schoonmaker,  3  Barb.  Ch., 
46;  Addison  v.  Burckmyer,  4  Sand.  Ch.,  498  ;  Wilder*  v. 
Keeler,  3  Paige,  167;  Collyer  on  Part,  §  822.)  All  the 
sheriff  could  sell  was  the  interest  of  the  paitner  against 
whom  the  execution  was  issued.  {Smith  v.  Orser,  42  N.  Y., 
132,  136;  Phillips  v.  Cook,  24  Wend.,  389;  Waddelly. 
Cook,  2  Hill,  48;  Mowbray  y.  Laicrence,  13  Abb.,  317; 
Collyer  on  Part.,  §  822  and  note,  p.  706;  3  Kent's  Conmient- 
aries,  37.) 
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FoiiO£B,  J.  The  defendant  had  the  possession  of  certain 
personal  propeity,  to  which  the  plaintiff  claims  that  he  was 
entitled.  It  was,  of  course,  incumbent  upon  the  plaintiff  to 
show  and  establish  his  title.  He  showed  that  he  was  the 
purchaser  at  a  sheriff's  sale.  The  certificate  given  by  the 
sheriff  does  not  say  that  the  plaintiff  bought  the  property 
itself;  it  says  that  he  bought,  only,  all  the  right,  title  and 
interest  which  Joseph  Stockbridge  had  in  it  on  the  30th 
Noyember,  1874.  The  sheriff's  rctum  on  the  execution  upon 
which  he  sold  is  the  same.  Tlie  execution  on  which  the  sale 
took  place  directed  a  sale  of  the  property  of  the  defendants 
therein  named,  who  were  the  Stockbridge  above  named,  and 
his  co-partner  Martin ;  but  the  property  pointed  at  was  what 
they  owned,  or  either  of  them  owned,  on  a  day  named,  to 
wit,  on  the  9th  December,  1874 ;  and  before  that  day,  to 
wit,  on  the  fourth  day  of  that  month,  the  defendants  in  the 
execution  had  assigned  the  property  to  the  defendant  in 
this  action  in  trust  for  all  of  their  creditors. 

So  it  is  apparent  that  the  plaintiff  did  not  buy  the  property 
itself,  sj)ecifically  ;  but  only  the  interest,  right  and  title  which 
Stockbridge  had  in  it.  Now  tlie  mtcrest  which  he  had  in  it 
was  that  of  one  of  two  partners ;  as  the  property  was  part 
of  the  assets  of  a  co-partnership  firm  of  which  he  was  a 
member.  The  interest  of  a  member  of  such  a  firm  in  the 
assets  of  it,  is  the  share  to  which  he  is  entitled  by  the  terms 
of  the  co-partnership,  in  the  surplus  of  those  assets  remain- 
ing after  all  partnei-shlp  debts  are  fully  paid.  It  appears  in 
this  case  that  the  firm  was  insolvent ;  that  its  debts  much 
exceeded  its  assets ;  that  there  never  could  ainse  a  suqilus. 
So  the  interest  of  Stockbridge,  as  an  individual,  in  this 
property  was  nothing ;  and  so  the  plaintiff  got  nothing  by 
Ins  puixshase. 

The  force  of  these  views  is  resisted  by  the  plaintiff  thus  : 
It  is  claimed,  and  rightly,  that  one  partner  may  sell  and  trans- 
fcr  the  entirety  of  any  particular  personal  effects  and  pmp- 
erty  of  the  partnership  for  purposes  within  the  scope  of  the 
business,  and  can  make  sale  to  a  creditor  of  tiie  firm  in  pay*- 
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ment  of  a  debt  due,  without  the  knowledge  or  consent  of 
another  partner,  though  the  firm  be  insolvent  and  thereby  a 
preference  be  given  to  the  creditor  vendee.  Then,  it  is 
claimed  that  the  law  may  do  whatever  one  partner  can  do. 
Let  it  be  granted  that  it  may,  for  this  occasion,  though  we 
do  not  concede  it  as  a  univei'sal  principle.  The  law  h^  not 
in  this  case  undertaken  to  do  that.  The  attachment,  under 
which  it  is  claimed  that  the  first  step  was  taken  towards 
doing  that,  was  not  against  this  property  specifically,  nor 
was  it  against  the  property  of  the  firm.  It  was  against  the 
property  of  Stockbridge.  What  was  the  property  of  Stock- 
bridge  ?  It  was  what  he  owned  in  individual  right,  and  it 
was  his  interest  in  the  property  of  his  partnership.  What 
that  interest  was  has  already  been  shown.  So  that  the 
law  did  not  undertake  to  do,  nor  has  it  done,  more  than 
to  seU  for  the  benefit  of  a  finn  creditor,  the  property 
of  Stockbridge.  We  speak  now  of  what  was  done  by 
virtue  of  the  attachment  alone.  The  action  was  against 
both  partners,  and  both  were  brought  into  couit.  But 
if  both  had  not  been  brought  into  court,  and  judgment 
had  been  got,  and  execution  issued  directed  to  be  levied 
upon  the  sole  property  of  the  one  served,  and  upon  the 
joint  property  of  both,  the  law  would  have  undertaken  to 
do  what  we  admit  one  partner  can  do  ;  and  if  this  joint  prop- 
erty had  been  levied  upon  before  the  assignment  to  defendant, 
and  had  been  sold  to  the  plaintifl^  in  the  execution,  or  to 
one  of  them,  and  the  avails  paid  over,  the  law  would  have 
succeeded  in  doing  just  what  one  partner  could  have  done. 
The  law  must  seek  the  end  desired  by  the  legal  path,  just  as 
the  single  partner  must.  That  path  was  not  by  an  attach- 
ment against  the  property  of  one  partner  who,  by  his  per- 
sonal situation,  was  obnoxious  to  that  process.  That  could 
issue,  but  not  against  joint  property  ;  only  against  individual 
property ;  and  individual  property  was  only  the  interest  in  a 
surplus. 

These  views  do  not  conflict  with  Van  Brunt  v.  Apple- 
gate  (44  N.  Y.,  544),  on  which  the  appellant  much  relief 
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and  we  do  not  express  any  opinion  upon  what  was  there 
held. 

The  judgment  appealed  from  should  be  affirmed. 

All  concur,  except  Rafallo  and  Miller,  JJ.,  absent. 

Judgment  affirmed. 


George  F.    Comstook,  Appellant,  v.  George  P.  Hieb 

/  et  al.,  Eespondenta 


73    S69 

The  poesessor  of  negotiable  paper  has  no  better  or  other  title  to  the  pro«   ui   886 
oeeds  ariang'  from  the  sale  thereof  than  to  the  paper  itself^  and  if  he  has 
no  title  to  the  latter  he  can  be  compelled  to  account  to  the  true  owner  for 
the  proceeds. 

It  is  immaterial  whether  the  paper  is  the  obligation  of  the  party  entitled 
thereto  and  of  no  validity  in  the  hands  of  the  wrong-doer,  or  the  obliga- 
tion of  a  third  person. 

A  maker  of  a  note  or  acceptor  of  a  bill  negotiating  the  paper  is  not  an 
assignor ;  and  the  fact  that  there  are  other  parties  contingently  liable  aa 
sureties  does  not  affect  the  character  of  the  transaction. 

Plaintiff  indorsed  a  promissory  note  for  the  accommodation  of  the  makers 
for  a  special  purpose ;  instead  of  being  used  for  such  purpose  it  waa 
transferred  by  the  makers  to  defendants  in  payment  of  an  antecedent 
debt.  Defendants  transferred  the  same  before  maturity  to  a  hoTui  fide 
holder  for  value,  who  collected  it  of  plaintiff.  In  an  action  to  recover  the 
amount  yead,  hddy  that  defendants  were  liable ;  that  having  no  title  or 
right  to  the  note  the  transfer  by  them  was  a  conversion ;  and  that  it 
was  immaterial  that  they  acted  in  good  fSedth  and  in  ignorance  of  plain- 
tiff's rights. 

Also  hddf  that  the  damages  sustained  by  plaintiff  was  the  amount  he  had 
been  compelled  to  pay. 

It  seems,  that  the  plaintiff  in  such  case  has  an  election  either  to  bring  an 
action  of  trover  for  the  conversion  of  the  note,  or  for  money  had  and 
received,  to  recover  the  money  realized  by  defendant  on  sale  thereof. 

Also  hddy  that  as  defendants  were  not  assignees  of  the  makers  within  the 
meaning  of  section  399  of  the  Code,  that  plaintiff  was  a  competent  witness 
to  prove  transactions  with  one  of  the  makers  who  was  dead  at  the  time 
of  the  trial. 

The  makers  of  the  note  so  indorsed  executed  to  plaintiff  a  bond  and  mort- 
gage securing  this  and  other  indorsements  j  they  were  adjudged  bank- 
rupts, and  an  aa^gnee  in  bankruptcy  appointed.  Plaintiff  entered  into 
an  agreement  with  the  assignee  by  which  it  was  agreed  that  plaintiff 
should  take  the  mortgaged  property  and  should  take  cai'O  of  cei-taia 
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pai)er  so  indoraecU  including  the  note  in  question,  so  that  the  general 
estate  of  the  bankrupt  should  not  be  charge  dtherewith,  with  the  proviso, 
however,  that  nothing  contained  in  the  agreement  should  affect  in  any 
manner  plaiatlff 's  right  to  defend  against  the  note,  or  his  remedies  agsunst 
any  person  in  I'espect  thereto.  Held,  that  the  agreement  did  not  itsleaaey 
extinguish  or  affect  the  plaintiff's  right  of  action  against  defendants. 

(Argued  March  20,  1878 ;  decided  April  9, 1878.) 

Appeal  from  order  of  tho  General  Term  of  the  Supreme 
Court  iu  the  fourth  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 

The  complaint  in  this  action  alleged  in  substance,  and  the 
referee  found,  that  on  the  25th  day  of  March,  1872,  plain- 
tiff indorsed  the  promissory  note  of  the  firm  of  Juycox  A 
Green,  made  payable  to  his  order  for  the  accommodation  of 
the  makers,  and  under  the  agreement  that  the  same  should 
be  used  only  for  the  purpose  of  taking  up  and  retiring  a  for- 
mer note  so  indorsed ;  thsvt  the  makers,  instead  of  usmg  the 
note  as  agreed,  transferred  the  same  to  defendants  as  collat- 
eral security  for  the  payment  of  an  antecedent  loan,  they 
parting  with  no  value  and  relinquishing  no  rights  on  receipt 
thereof ;  that  defendants  procured  the  note  to  be  discounted 
before  maturity  for  their  benefit ;  that  the  said  note  was  pro- 
tested for  non-payment,  and  the  holder  brought  suit  thereon 
against  plaintiff,  who  put  in  an  answer ;  that  plaintiff  notified 
the  defendants  of  said  suit,  and  that  if  the  note  was  collected 
against  him  he  should  hold  him  responsible,  and  requested 
them  to  defend ;  that  judgment  was  recovered  in  Siiid  suit 
which  was  affirmed  on  appeal,  and  that  plaintiff  paid  in  satis- 
faction of  the  judgment  the  sum  of  $2,884,36,  which  sum 
plaintiff  asked  to  recover.  It  further  appeared,  and  the 
referee  found  in  substance,  that  Jaycox  &  Green  executed  to 
plaintiff  a  bond  and  mortgage  to  secure  his  indorsements  for 
them;  that  in  April,  1872,  said  Jaj'cox  &  Green  were 
adjudged  bankrupts ;  that  an  agreement  was  entered  into 
between  plidntiff  and  the  assignee  in  baulvruptcy  of  said 
fi:-m,  iu  a:ul  by  which  it  was  agreed  that  plaintiff  should 
talie  and  have  tlie  mortgaged  property,  and  in  consideration 
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thei'eof  should  take  care  of  certain  paper  indorsed  by  him, 
including  the  note  in  question,  so  that  the  general  estate  of 
the  bankrupts  should  not  be  charged  therewith  and  should 
be  protected  harmless  therefrom.  The  agreement,  however, 
contained  a  clause  to  the  effect  that  it  being  claimed  by 
plaintiff  that  said  note  was  diverted  and  put  in  circulation 
for  a  wrongful  purpose,  and  if  he  paid  the  same  that  he  could 
have  recourse  to  other  parties,  it  was  therefore  imderstood 
that  nothing  therein  contained  should  affect  in  any  manner 
his  right  Jbo  defend  himself  against  said  note,  or  his  remedies 
against  any  person  m  respect  thereto. 

Mr.  Green,  of  the  firm  of  Jaycox  &  Green,  died  before 
the  trial.  Plaintiff  was  examined  as  a  witness  in  his  own 
behalf  and  was  permitted  to  testify  to  transactions  between 
himself  and  Jaycox  &  Green.  These  were  objected  to  as 
incompetent  under  section  399  of  the  Code.  The  particulars 
in  reference  thereto  and  further  facts  appear  in  the  opinion. 

Frarik  Hiscock,  for  appellant.  The  note  having  been 
wrongfully  and  unlawfully  diverted  by  the  makers  and 
defendants  having  received  it  as  a  mere  collateral  tlicy 
acquired  no  title  to  it  and  no  right  to  inforce  it  against  pLiin- 
tiff  as  mdorser.  (20  J.  R,  637;  10  id.,  231;  15  id.,  270; 
3.  J.  Ch.,  54;  9  Wend.,  170;  1  Den.,  583;  53  N.  Y.,  G50; 
26  id.,  450:  43  Barb.,  379;  1  Paige,  134,  135;  6  Hill,  93; 
15  N.  Y.,  196.)  A  covenant  not  to  sue  one  of  two  persons 
bound  by  the  same  liability,  whether  arising  by  contract  or 
ex  delicto^  cannot  be  pleaded  as  a  release  or  defense  by  the 
other.  {Harrison  v.  Close,  2  J.  B.,  450;  Rowley  v.  Stoddard^ 
9  id.,  209;  Deeney  v.  Derbey,  20  id.,  463;  Bank  v.  Messen." 
ger,  9  Cow.,  38;  Frank  v.  Green,  5  Barb.,  460.)  By  the 
delivery  of  the  note  no  relation  of  assignors  and  assignee  was 
ci-eated  between  the  makers  and  defendants.  (4  Duer,  108; 
2  Den.,  621;  16  Barb.,  548;  10  J.  R.,  44,  45.) 

Wm,  C.  linger^  for  respondents.     As  the  agreement  by 
which  defendants  came  into  possession  involved  an  extension 
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of  time  they  were  such  bona  fide  holders  as  could  sue 
plamtiff  thereon.  {Fellows  y.  PrerUiss,  3  Den.,  512;  Bangs 
V.  Moaher,  23  Barb.,  478;  Alb.  Ins.  Co.  v.  Devendarf,  43 
id.,  444:  Place  v.  Mcllvaine^  38  N.  Y.,  96;  Hubbard  v. 
Gumey^  64  id.,  466;  Tabey  v.  Barber^  5  J.  R,  68;  Myers 
V.  Wells^  5  Hill,  464.)  When  the  suit  was  commenced 
plaintiff  had  ceased  to  be  an  accommodation  indorser  and 
could  no  longer  claim  protection  as  such*  {Moore  v.  Ward, 
1  Hilton,  337;  CTitlton  v.  Bobbins,  4  Ala.,  223;  Bice  v. 
Mather,  3  W.  R,  62;  Moore  v.  Paine,  12  id.,  126;  ^Brewt 
Jb7*d  V.  Hubbard,  8  Mass.,  155;  Cameron  v.  Chajppdl,  24 
W.  R,  94;  Daniel  on  Negotiable  Instr.,  §  794.)  The  trans- 
fer of  this  note  to  the  defendants  involved  no  wrong  on  their 
part,  and  in  the  absence  of  an  agreement  as  to  a  specific 
appropriation  of  the  note,  they  could  have  recovered  the 
amount  thereof  from  the  plaintiff,  even  though  it  may  have 
been  given  in  payment  for  an  antecedent  debt.  (/Seneca  Co. 
Bk.  V.  Nea^s,  3  N.  Y.,  442;  Aagwam  Bank  v.  Strever,  18 
id.,  602;  Mohawk  Bank  v.  Corey,  1  Hill,  513;  Butland 
Bank  v.  Buck,  5  W.  R,  170;  Cole  v.  Salpauffh,  48  Barb., 
105;  jSchepp  v.  Carpoiter,  51  N.  Y.,  602;  Hoge  v.  Lansing, 
35  id.,  138.)  A  release  or  discharge  of  one  of  several  joint 
obligors  or  joint  tort-feasors  by  the  voluntary  act  of  the 
obligee  or  the  party  injured  operates  as  a  discharge  of  the 
other  obligors  or  wrong-doers  and  a  satisfaction  of  all  claims 
against  them.  {Barrett  v.  Third  Ave.  B.  B.  Co.,  45  N.  Y., 
628;  Bronson  v.  Fitzhugh,  1  Hill,  185;  Merchants?  Bk.  v. 
Curtis,  37  Barb.,  317;  Brown  v.  Marsh,  7  Vt,  1320; 
Knickerbocker  v.  Colver,  8  C!ow.,  Ill;  Cocke  v.  Jennar, 
Hobai-t,  66;  Corbett  v.  Barnes,  Sir  Wm.  Jones,  377;  Living- 
ston V.  Bishop,  1  J.  R,  290;  Kasson  v.  People,  44  Barb., 
347;  Lovejoy  v.  Murray,  3  Wall.,  1;  Brinsniead  v.  Harri' 
son,  L.  R  [6  C.  P.],  684;  S.  C.  in  Exch.  Ch.  L.  R  [7  C.  P.], 
547;  Joslyn  v.  Cowee,  62  N.  Y.,  90;  Buble  v.  Turner,  2 
Hem.  &  Mumf.,  38;,  6  Bacon's  Abr.  Title,  Release,  G.  625.) 
A  discharge  of  the  acceptor  of  a  bill,  or  the  maker  of  a 
note,  precludes  the  person  so  discharging  the  acceptor  or 
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maker  from  afterwards  resorting  to  the  other  parties  to  the 
bill  or  note.  {Lynch  v.  Reyriolds,  16  J.  R.,  45;  Brown  v. 
WiUiama,  4  W,  R.,  360;  Nevocomb  v.  Raynar,  21  id.,  118; 
Farmer^  Bank  of  Amsterdam  v.  Blair ^  44  Barb.,  641;  Jos- 
lyn  V.  Cowee^  52  N.  Y.,  90;  Turner  v.  Davis,  2  Saund.,  150, 
n.  2;  Broom's  Legal  Maxims,  *309;  Kowing  v.  Manly, 
49  N.  Y,,  203.) 

Allen,  J.  Upon  the  undisputed  facts  proved  upon  the 
trial,  and  found  by  the  referee,  there  could  have  been  no 
recovery  by  defendants  as  indorsees  of  the  note  of  Jay  cox 
&  Green,  against  the  present  plaintiff,  upon  his  indorsement. 
His  defense  would  have  been  perfect  upon  proof  of  the  facts 
clearly  established  in  the  present  action,  that  he  indorsed  the 
note  for  the  acconunodation  of  the  makers,  for  a  special  pur- 
pose, to  wit,  to  enable  the  latter  to  take  up  other  notes  to 
which  the  plaintiff  was  a  party,  and  that  the  note  with  the 
indorsement  was  fraudulently  diverted  from  the  purpose  for 
which  it  was  made,  and  delivered  to  the  defendants  as  col- 
lateral security  for  an  antecedent  debt,  they  parting  with  no 
value  therefor. 

When  a  bill  or  note  is  void  in  its  creation,  or  has  been 
imduly  obtained,  or  has  been  wrongfully  diverted  from  its 
purpose,  and  fraudulently  negotiated,  the  party  suing  on  it 
is  boun^  to  show  himself  a  bona  fide  possessor.  The  affirm- 
ative is  with  the  plaintiff  in  an  action  xipon  such  a  note,  to 
prove  a  clear  legal  title  valid  as  against  the  parties  to  the 
instrument  {WbodhfUl  v.  Holmes,  10  J.  R,  231.)  One 
who  receives  it  after  due,  or  with  notice  of  the  circumstances 
under,  and  purposes  for  which  it  was  made,  although  he  pays 
a  valuaJ^le  consideration,  is  not  a  bona  fide  holder,  entitled 
to  recover  thereon.  One  who  receives  it  before  due,  and 
without  notice  or  knowledge  of  any  fraud  in  its  inception  or 
transfer,  but  for  a  precedent  debt,  and  without  parting  with 
value  or  any  valuable  consideration,  does  not  acquire  a  valid 
title  to  the  note  or  bill,  but  takes  it  subject  to  all  its  infirmi- 
ties, precisely  as  if  he  had  taken  it  after  dishonor,  or  with 
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knowledge  of  all  the  circumstances  affecting  its  validity, 
This  is  the  well-esfciblished  rule  in  this  State,  as  well  as  the 
recognized  rule  in  England.  {Sktlding  v.  Warren,  15  J.  B., 
270;  Warden  v.  Howell,  9  W.  R.,  170;  Coddinfftan  v.  Bay, 
20  J.  R.,  637;  Small  v.  Smith,  1  Den.,  583;  Turner  v. 
Treadway,  53  N.  Y.,  650;  Weaver  v.  Bardm,  49  id.,  286; 
CoveU  V.  Tradesmen^  Bank,  1  Paige,  131;  Goggerly  v.  OiUh- 
bei't,  5  B.  &  P.,  170;  Evans  v.  Kymer,  1  B.  &  Ad.,  528; 
Ch.  on  Bills,  248,  264,  274;  Jones  v.  Fart,  9  B.  &  C,  764.) 
An  innocent  holder  of  negotiable  paper  which  he  has  received 
in  the  usual  course  of  trade,  for  a  valuable  consideration, 
though  from  a  person  having  no  title,  and  no  authority  to 
ti-ansfer,  it  will  be  protected  even  against  the  claim  of  the 
true  owner.  {Stalker  v.  McDonald,  6  Hill,  93.)  And  he 
may  acquire  a  good  title  and  be  protected  as  the  holder  of 
paper,  although  used  for  a  different  purpose  from  that  intended, 
if  there  is  no  restriction  as  to  its  use,  or  the  particular  use  is 
a  matter  of  indifference  to  the  parties.  {Seneca  Go.  Banky. 
Jfeass,  5  Den.,  329;  affinned  3  Comst.,  442.)  But  when  a 
note  is  made  and  indorsed  to  take  up  another  note,  to  which 
the  indorser  is  a  party,  its  use  is  not  a  matter  of  indifference 
to  the  indorser,  and  if  diverted  he  may  defend  himself  except 
as  against  a  bona  fide  holder  for  value.  The  defendants 
taking  the  note  subject  to  all  the  infirmities  resulting  from 
the  fraudulent  delivery  of  it  to  them  acquired  no  better  title 
to  the  same  as  against  the  plaintiff  than  Jaycox  &  Gi*een  the 
makei*s  had.  They  occupied  precisely  the  position  in  respect 
to  the  accommodation  indorser  as  did  the  makers.  There  was 
no  legal  liability  on  the  part  of  the  plaintiff  to  the  defendants 
by  reason  of  his  indorsement.  The  plaintiff  was  not  only 
under  no  obligation  to  the  defendants  as  a  paily  to  the 
note,  but  at  any  time  before  the  note  came  to  the  possession 
of  a  hcma  fide  holder  for  value,  he  conld  have  reclaimed  the 
note,  and  in  equity  prevented  its  negotiation,  and  compelled 
its  surrender.  (Chitty  on  Bills,  248;  Jones  v.  Fort,  siipra.) 
Could  then  the  defendants  put  themselves  in  a  better  situa- 
tion, and  secure  to  themselves  the  full  benefit  of  the  plain- 
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tiff's  iudorsemeut,  aud  all  the  advantages  of  bona  fidjQ 
indorsers  for  value,  by  negotiating  the  note  to  an  innocent 
transferee  for  value,  before  maturity  ?  By  such  a  transfer 
they  could  and  did  subject  the  plaintiff  to  all  the  liabilities 
of  an  indorser,  and  compel  the  payment  of  the  note  by  him. 
But  having  no  title  or  right  to  the  note,  they  could  have  no 
legal  right  to  transfer  the  same,  and  the  sale  of  it  by  them 
was  a  convei-sion.  It  is  immaterial  that  they  may  have  acted 
in  good  faith  and  in  ignorance  of  the  plaintiff's  right.  One 
dealing  with  the  property  of  others,  although  under  the  mis- 
taken belief  that  it  is  his  property,  docs  so  at  his  peril,  and 
must  answer  to  the  true  owner  for  his  acts.  The  defendants 
have  no  equities  superior  to  those  of  the  plaintiff,  and  if  the 
equities  are  equal  the  legal  title  must  prevail.  It  would  be 
illogical,  conceding  the  invalidity  of  the  note  in  the  hands 
of  the  defendants,  and  the  non-liability  of  the  plaintiff  to 
them,  to  hold  that  the  defendants  would  acquire  a  title  to 
the  proceeds  of  the  note  by  a  transfer  of  the  same  to  a  third 
person.  A  party  cannot  fortify  his  title  to  property  by  a 
sale,  as  the  title  to  the  proceeds  upon  sale  will  be  the  same  as 
to  the  property  before  sale,  A  wrong-doer  cannot,  by  con- 
verting the  property  into  money  or  some  other  species  of 
property,  cure  defects  in  his  title.  I  am  of  the  opinion  that 
the  plaintiff  had  an  election  of  remedies,  trover  for  the  con- 
version of  the  note,  or  an  action  for  money  had  and  received 
for  the  amount  which  the  defendants  realized  upon  the  sale 
of  the  note.  This  follows  from  the  conceded  rule  that  the 
defendants  were  without  title  to  the  note,  or  authority  to  dis- 
pose of  the  same.  No  rights  whatever  to  the  note,  or  any 
right  of  disposal  thereof,  were  or  could  be  acquired  by  the 
unauthorized  delivery  of  the  same  to  the  defendants  by  Jay- 
cox  &  Green.  Jaycox  &  Green  could  confer  no  power  over 
the  note  inconsistent  with  the  restrictions  upon  its  use  imposed 
by  the  plaintiff. 

The  complaint  contains  the  necessary  averments  to  sustain 
the  action  in  either  form,  and  precedents  are  not  wanting  for 
both  forms  of  action.     Goddington  v.  Bay  (5  J.  C.  R.,  54)^ 
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and  Goddington  v.  -Bay,  iu  error  (20  J.  R.,  637),  is  in  princi- 
ple a  coutroUiug  authority  in  Buppoit  of  the  plaintiff's  claim* 
It  is  true  iu  that  case  the  negotiable  paper,  fraudulently  ti'ans- 
fcrred,  was  made  by  other  parties,  aud  was  the  propeiiy  of 
the  complainant,  and  valid  as  the  obligation  of  third  persons 
in  his  hands.  The  action  was  by  bill  in  chancery  against  the 
defendants,  who  had  received  it  from  the  factor  of  the  com- 
plainant for  an  antecedent  debt  due  from  him,  to  recover  the 
notes,  or  for  an  accounting  for  the  proceeds.  The  defendants 
were  held  to  account  for  the  proceeds.  The  title  to  the  pro- 
ceeds was  affected  by  the  same  infirmities  which  attached  to 
the  paper  in  their  hands.  The  present  plamtiff  was  as  abso- 
lutely the  owner  of  the  note  in  this  case,  and  entitled  to  its 
surrender  to  him,  as  was  the  plaintiff  of  the  bill  or  notes  iu 
the  case  cited,  aud  although  it  may  have  been  of  no  value  in 
the  hands  of  the  defendants,  so  long  as  the  facts  impeadiuig 
its  validity  were  susceptible  of  proof,  in  the  language  of  Sir 
James  Mansfield,  Ch.  J.,  in  Goggerhj  v.  OufJtbert  (5  B.  & 
P.,  170),  **  it  was  of  importance  to  the  plaintiff  to  get  it 
back  again.''  The  objection  that  a  note  or  bill  which  has  no 
legal  inception  until  it  has  been  negotiated  upon  a  valuable 
consideration  has  no  value  as  property  which  will  sustain  an 
action  of  trover,  and  that  an  accommodation  indorser  has  no 
property  in  paper  indorsed  by  him,  is  not  tenable.  It  cer- 
tainly is  not  logical  to  say  that  negotiable  paper  is  of  no 
value,  and  in  no  sense  property  for  which  trover  will  lie,  for 
which  upon  a  transfer  thereof  the  transferee  can  receive,  as 
the  defendants  here  have  received,  $2,500,  and  which  is  of 
that  value  to  the  purchaser,  and  to  get  back  which  the  accom- 
modation indoi*ser  is  compelled  to  pay  the  same  amount.  It 
is  difficult  to  see  why  it  has  not  all  the  elements  of  property 
which  any  n^otiable  paper  has.  It  can  make  no  difference 
in  principle  that  the  proceeds  for  which  the  defendants  in 
Goddington  v.  Bay  wci'e  made  to  account  were  payments 
made  by  parties  to  the  bills,  and  in  satisfaction  of  them,  rather 
than  the  proceeds  received  ui>ou  their  negotiations  to  third 
persons.     la  either  case  the  party  has  received  moneys  to 
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which  he  is  not  entitled,  and  which  ex  aequo  et  bono  belong 
to  others.  In  this  case,  by  the  wrongful  act  of  the  defend- 
ants, of  which  they  have  had  the  fruits,  they  have  imposed  a 
liability  upon  the  plaintiff,  and  compelled  the  payment  by 
him  of  the  full  amount  of  the  note.  The  sale  of  the  note 
by  the  defendants  was  a  conversion,  and  the  damages  sus- 
tained by  the  plaintiff  were  the  amounts  he  has  been  com- 
pelled to  pay.  It  is  no  answer  to  say  that  the  note  had  no 
inception  imtil  the  sale  by  the  defendants.  They  treated  it  as 
property,  sold  it  as  such,  and  had  the  benefit  of  it,  and  the 
plaintiff  has  sustained  damages  to  the  full  amount  expressed 
in  it.  McBride  v.  Tlie  Farmei'sf  Bank  of  Salem  (26  N.  Y., 
450)  was  an  action  for  moneys  received  by  the  defendant 
upon  a  note  belonging  to  the  plaintiff's  assignee,  and  trans- 
mitted through  another  bank  to  the  defendant  for  collection, 
and  which  the  defendant  applied  to  the  payment  of  a  balance 
due  from  the  intermediate  bank,  which  had  become  insolvent. 
The  defense  did  not  prevaiL  These  cases  are  decisive  of  the 
general  principle  that  the  possessor  of  negotiable  paper  has 
no  better  or  other  title  to  the  proceeds  of  such  paper  than  to 
the  paper  itself,  and  that  if  he  has  no  title  to  the  latter  he 
can  be  made  to  account  to  the  true  owner  for  its  proceeds  or 
avails.  See,  also,  Covell  v.  Tradesmen^  Bank  (1  Paige,  131), 
which  related  to  a  non-negotiable  instrument  in  which  the 
same  principle  was  applied.  The  chancellor  in  giving  judg- 
ment says  :  "  But  according  to  the  decision  of  this  court 
and  the  court  of  errors  in  Coddington  v.  Bay^  the  bank 
would  not  be  entitled  to  retain  the  proceeds  even  of  a  nego- 
tiable note  thus  transferred  to  them  merely  as  security  for 
an  antecedent  debt." 

The  defendants  had  possession  through  the  fraudulent  acts 
of  others  of  the  mdorsement  of  the  plaintiff  upon  a  promis- 
sory note  importing  upon  its  face  the  ordinary  obligation  and 
contingent  liability  of  an  indorser  of  commercial  paper,  but 
under  circumstances  which  made  the  indorsement  of  no  valid  or 
binding  force  in  their  hands ;  and  for  the  reason  that  they  had 
no  title  to  the  indorsement  or  property  in  the  note  as  against 
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the  plaiutifl*,  they  could  not  have  resisted  an  action  for  its 
delivery  to  the  plaintiff;  and  the  decisions  already  referred  to 
stand  upon  a  principle  as  applicable  to  this  case  as  to  those 
in  which  it  was  applied,  for  the  doctrine  is  general  and  appli- 
cable to  all  cases  within  the  reason  of  the  rule,  that  the  pro- 
ceeds of  property  held  in  violation  of  the  rights  of  the  true 
owner  are  no  more  sacred  or  better  protected  than  the  prop- 
erty which  the  proceeds  represent.  The  holder  has  the  pro- 
ceeds subject  to  all  the  infirmities  of  title  which  attached  to 
the  specific  property  or  chose  in  action.  It  can  make  no 
difierence  in  principle  whether  the  note  or  bill  converted  is 
the  obligation  of  the  party,  and  of  no  value  or  validity  in 
the  hands  of  the  wrong-doer,  or  the  note  or  bill  of  a  third 
person.  In  either  case  there  is  a  conversion  of  property,  or 
that  which  becomes  property  and  of  value  by  the  transfer, 
followed  by  damages,  and  these  two  concuiTing,  an  action 
lies  at  the  suit  of  the  injured  party.  While  many,  and 
indeed  most  of  the  precedents  of  actions  in  trover  for  nego- 
tiable bills  or  notes,  are  for  the  conversion  of  the  notes  or 
bills  of  third  persons  belonging  to  the  plaintifi!s,  the  reports 
are  not  barren  of  cases  in  which  trover  has  been  maintidned 
for  the  bill  or  note  of  the  plaintifi^,  when  there  has  been  a 
conversion  by  the  transfer  thereof  to  a  third  person  for  value, 
so  as  to  give  the  paper  validity  in  the  hands  of  the  trans- 
feree. Hack  V.  lietU  (3  Vt.,  99)  was  an  action  of  trover  by 
the  maker  against  the  payee  of  a  note,  which  ought  to  have 
been  restored  to  the  maker,  and  which  could  not  have  been 
enforced  by  him  against  the  maker.  But  the  payee  sold  it 
to  a  third  person,  who  sued  the  maker  thereon  and  recovered 
judgment.  The  action  was  sustained  and  the  plaintiff  held 
entitled  to  recover  the  amount  of  the  note. 

In  Murray  v.  Burling  (10  J.  R.,  172),  the  plaintiff  had 
made  a  note  to  raise  money  for  his  own  use,  and  delivered  it 
to  the  defendant  to  procure  the  money  for  him  ;  but  the  lat- 
ter turned  it  out  to  one  of  Ins  own  creditors,  who  procured 
it  to  be  discounted,  and  the  plaintiff  was  compelled  to  pay 
it.     It  was  held  that  trover  would  lie,  and  the  plaintiff  should 
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recover  what  he  had  to  pay  to  get  his  note  back.  Cranch  v. 
White  (1  Bing.  [N.  C],  414)  is  to  the  same  effect.  It  is 
laid  down  in  Chitty  on  Bills  (p,  248),  that  where  a  bill  has 
been  improperly  indorsed  after  due,  a  party  interested  in 
having  it  delivered  up,  whether  drawer,  indorser,  or  accom- 
modation acceptor,  may  file  a  bill  in  equity  or  suppoi-t  an 
action  of  trover,  though,  in  truth,  the  bill  be  of  no  value. 
And  again,  at  page  274,  when  a  bill  or  note  is  void  in  its  cro> 
ation,  or  has  been  unduly  obtained,  or  is  detained  contrary 
to  the  purpose  for  which  it  was  delivered,  either  to  an  agent 
or  to  any  person  awai*e  of  the  circumstances,  the  j)arty  enti- 
tled to  the  instrument,  even  though  accommodation  acceptor, 
may  maintain  an  action  in  detinue  or  trover  to  recover 
the  same  or  its  value,  or  assumpsit  for  money  had  and 
i*eceived.  The  author  is  supported  by  the  authorities  referred 
to  by  him,  viz. :  {Goggerley  v.  Cuthbert^  5  B.  <&  P.,  170; 
Evans  v.  Kymer^  1  B.  &  Ad.,  528;  Jones  v.  Fort,  9  B.  &  C, 
764.)  One  receiving  a  bill  or  note  without  parting  with 
value,  as  did  the  defendants  here,  is  in  no  better  situation 
than  one  receiving  such  paper  after  maturity,  or  with  knowl- 
edge of  its  infirmities.  The  defendants  knew  that  the  x:>lainr 
tiff  was  an  accommodation  indorser  of  the  note,  and  that  the 
note  had  no  validity  as  a  note  in  their  hands.  This  was  evi- 
dent from  the  form  of  the  note.  They  may  not  have  known 
of  the  purpose  for  which  it  was  made,  or  the  restrictions  upon 
its  use ;  but  they  had  no  reason  to  believe  that  its  was  made 
to  be  delivered  to  them  as  collateral  security  for  their  debt. 
I  think  it  very  clear,  upon  principle  as  well  as  upon  authority, 
that  the  plaintiff  is  entitled  to  maintain  this  action,  unless 
barred  by  the  agreement  made  between  him  and  the  assignee 
in  bankruptcy  of  Jaycox  &,  Green.  The  result  must  be  the 
same  if  the  action  be  regarded  as  an  action  for  money  had 
and  received  instead  of  trover  for  the  conversion  of  the  note. 
By  the  titmsfer  of  the  note  the  defendants  received  in  money 
the  full  amount  of  the  note,  less  the  discount — that  is,  the 
full  value  of  it,  to  which  they  had  no  title,  and  as  by  such  trans- 
fer the  note  became  a  legal  obligation  against  the  plaintiff,  who 
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was  compelled  to  buy  the  same,  the  money  equitably  belouged 
to  him,  and  for  it  the  defeudaiit  should  account  to  him. 

But  little  ueed  be  said  of  the  release.  The  purpose  of  the 
agreement  is  clearly  expressed  in  the  instrument,  viz.,  to 
relieve  the  estate  in  bankruptcy  of  simdry  compUcatious  and 
controvei'sies  arising  out  of  conflicting  claims  of  ci*editors 
claiming  to  share  therein  ;  and  this  was  accomplished  by  a 
release  by  the  assignee  to  the  plaintiff  of  the  premises  mort- 
gaged to  him  as  secmity  by  the  bankrupts,  and  the  agree- 
ment of  the  plaintiff  to  protect  the  general  estate  of  the  bank* 
rupts  against  certain  notes,  including  that  in  question  here, 
so  that  the  same  should  not  be  a  charge  thereon  to  the  preju- 
dice of  other  creditors.  Had  he  failed  to  keep  his  covenant 
the  assignee  would  have  had  an  action  to  recover  the  amoimt 
that  the  general  estate  might  have  been  diminished  by  divi- 
dends to  the  holders  of  the  notes.  It  was  simply  an  agree- 
ment to  apportion  specific  funds  between  the  general  creditors 
of  the  bankrupts  and  the  plaintiff  So  far  as  the  plain- 
tiff has  been  paid  from  the  mortgaged  premises,  the  notes 
which  he  agreed  to  take  care  of  are  satisfied ;  but  the  agree- 
ment did  not  affect  the  notes,  or  the  liability  of  any  of  the 
parties  thereto,  except  as  it  might  lead  to  a  payment  thereof 
from  the  mortgaged  premises  released  by  the  assignee.  Still 
less  did  it  affect  the  claim  of  the  plaintiff  against  the  defend- 
ants for  a  tortious  conversion  of  the  note  in  question.  The 
defendants  were  not  parties  to  that  agreement ;  it  was  not 
made  for  their  benefit ;  did  not  concern  or  relate  to  their  lia- 
bility, or  their  relations  to  the  plaintiff;  and  did  not  release, 
extinguish,  or  qualify  the  right  of  action  growing  out  of  their 
sale  of  the  note. 

We  are  constrained  to  differ  with  the  learned  Supreme 
Court  upon  the  question  of  evidence  upon  which  the  judg- 
ment was  reversed.  There  was  no  exception  to  the  admission 
of  the  testimony  of  the  plaintiff  of  the  interview  and  arrange- 
ment with  Jaycox  k  Green,  the  makers  of  the  note,  when 
both  were  present.  The  death  of  Green  did  not  render  the 
plaintiff  incompetent  to  prove  the  transaction  while  'Jayoox 
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-was  living.  If  an  exception  had  been  taken  to  the  admission 
of  the  evidence  it  would  not  have  been  tenable.  If  it  be 
conceded  that  there  was  a  valid  exception  to  the  admis- 
sion of  testimony  by  the  plamtiff,  as  to  transactions  with 
Green  in  the  absence  of  Jaycox,  and  that  such  evidence 
would  have  been  incompetent  imder  section  399  of  the  C!ode, 
the  exception  cannot  avail  to  the  defendants,  for  the  reason 
that  there  was  no  material  evidence,  or  evidence  which  affected 
the  result,  given  under  objection  and  over  the  exception. 
The  arrangement  for  indoising  notes,  of  which  that  deli  veiled 
to  the  defendants  was  one,  was  made  in  December  with  Jay- 
cox &  Green  together,  and  was  proved  by  competent  evi- 
dence, and  the  proof  was  that  this  and  every  note  indorsed 
subsequent  to  the  arrangement  was  indorsed  pui'suant  to  the 
arrangement  then  made,  and  subject  to  the  restrictions  there 
imposed  upon  the  use  of  the  paper.  It  is  not  in  evidence 
whether  the  particular  note^as  presented  for  indorsement 
by  Green,  or  by  a  clerk  of  Jaycox  &  Green.  The  mere 
indorsement  and  delivery  of  the  paper  to  Green,  if  he  pre- 
sented it  for  indorsement,  was  not  a  tmnsaction  between  the 
plaintiff  and  Gixjen,  which  could  not  be  proved  by  the  testi- 
mony of  the  plaintiff.  The  material  facts  were  the  agree- 
ment of  December,  and  that  the  indorsements  were  made 
pursuant  to  that  agreement,  and  these  facts  are  proved  by 
imcontroverted  evidence  aside  from  the  interviews  between 
plaintiff  and  Green,  referred  to  in  the  evidence,  all  of  which 
may  be  stricken  out  without  affecting  the  result.  They  did 
not  fortify,  or  tend  to  fortify  the  plaintiff's  case. 

But  a  more  decisive  answer  to  the  objection  and  exception 
is  in  the  statute  (Code,  §  399)  upon  which  they  are  fomided. 
The  defendants  are  not  assignees  of  Jaycox  &  Green  of  the 
note  in  question.  Jaycox  &  Green  were  parties  to  the  note 
as  makers,  and  delivered  it  as  their  note  to  the  defendants. 
A  maker  of  a  note,  or  acceptor  of  a  bill,  negotiatuig  his  own 
paper,  or  procuring  the  same  to  be  discounted,  is  not  an 
assignor  of  the  note  or  bill,  but  by  the  transaction  assumes 
the  ordinary  obligations  of  a  party  to  negotiable  paper,  as 
SiCKBLs.— Vol.  XXVIIL    86 
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maker  of  a  note  or  acceptor  of  a  bill.  It  is  an  original 
contract  with  the  paity  taking  the  bill  or  note,  and  not  the 
assignment  of  an  obligation  of  a  third  person.  The  fact  that 
there  are  other  parties  contingently  liable  as  sui-eties  does  not 
aflect  the  character  of  the  transaction.  It  is  nevei-theless  the 
obligation  of  the  maker  or  acceptor  of  the  note  or  bill,  as  the 
case  may  be,  secured  by  the  collateral  and  concurrent  obligation 
of  a  third  person,  growing  out  of  and  dependent  upon  the  prin- 
cipal obligation.  The  obligations  of  all  the  parties  to  the  note 
or  bill  thus  negotiated  are  concurrent,  originating  at  the 
same  time  and  through  the  same  transaction,  the  negotiation 
of  the  paper ;  which  has  its  inception  upon  such  negotiation 
by  the  maker  or  acceptor.  The  plaintiff  was,  therefore,  a 
competent  witness  to  prove  transactions  with  Green,  as  against 
the  defendants,  although  Gi'een  was  dead  at  the  time  of  the 
trial. 

The  order  of  the  Supreme  ^[!ourt  must  be  reversed,  and 
judgment  on  the  report  of  the  referee  affirmed. 

AH  concur,  except  Church,  Ch.  J.,  not  voting,  and  Earl, 
J.,  dissenting  as  to  the  right  of  plaintiff  to  maintain  the 
action. 

Order  reversed  and  judgment  accordingly. 


The  Black  Efver  Insurance  Company,  Respondent,  v. 
The  New  York  State  Loan  and  Trust  Compant, 
Appellant. 

The  capital  stock  of  the  plaintiff,  a  fire  insurance  company,  having*  become 
impaired,  the  stockholders  were  required,  by  the  superintendent  of 
insurance,  to  make  up  the  deficiency.  It  was  arranged  between  certain 
of  plaintiff's  officers  and  P.  &  Co.,  private  bankers,  P.  being  also  plain- 
tiff's president  and  one  of  its  dii*ectors,  that  the  stockholders  should  give 
their  notes  for  the  amount  I'equii'ed,  which  were  to  be  taken  by  P.  &  Co., 
and  plaintiff  given  a  cash  credit  therefor — such  credit,  however,  not  to  be 
drawn  upon  any  faster  than  the  notes  were  paid;  the  makers  were  not  to 
be  called  upon  for  payment  unless  the  exigencies  of  the  company  absolutely 
required,  and  unleBB  volontarily  paid,  that  they  were  to  be  paid  out  of 
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dividends.  Notes  were  executed  in  pursuance  of  the  agi-eement, 
payable  at  P.  &  Co.*8  bank,  to  the  order  of  the  makers,  and  indorsed 
by  them;  they  were  delivered  to  plaintiff's  oflicei'S  and  by  them 
delivered  to  P.  &  Co.»  who  credited  them  to  plaintiff  and  charged 
to  discounted  bills.  On  plaintiff's  books  they  wera  charged  to  P.  & 
Co.  as  cash.  P.,  as  president,  and  plaintiff's  vice-president,  made 
affidavit  that  an  amount,  which  included  that  so  credited,  had  been 
realized  in  cash,  and  was  absolutely  held  by  plaintiff  subject  to  no 
lien  or  claim,  which  affidavit  was  forwarded  to  the  supeiintendent ; 
and  afterwards  a  report,  under  oath,  was  made  to  him,  stating  that 
the  stockholders'  notes  had  been  paid  in  cash  to  plaintiff  and  amount 
deposited  in  bank,  without  any  conditions  or  reserve,  and  thereafter 
the  superintendent,  upon  the  strength  of  the  report  and  the  assur- 
ance of  the  plaintiff's  officers,  certified  that  his  order  had  been  complied 
with.  Plaintiff's  board  of  directors  never  took  any  action  in  reference  to 
the  notes.  In  plaintiff's  annual  report  for  1874  the  credit  thus  obtained 
was  i-eported  as  cash  on  deposit.  In  June,  1874,  P.  &  Co.  pledged 
the  notes  to  defendant  as  collateral,  and  some  time  after  that  failed, 
owing  plaintiff  a  larg^  amount.  In  an  action  to  recover  the  notes,  held, 
that  plaintiff  never  had  title  to  them;  it  had  no  right  to  take  them  and 
never  authorized  the  taking ;  its  officers,  in  making  the  arrangement 
and  taking  the  notes,  wei*e  not  acting,  and  had  no  authority  to  act,  for 
it,  but  acted  as  agents  of  the  stockholders ;  also,  that  if  plaintiff  took 
title,  it  parted  therewith  to  P.  &  Co. ;  no  formal  authorization  of  its 
board  of  directora  was  ncessary  for  that  purpose ;  its  managing  officers 
could  negotiate  the  notes  without  such  action ;  and  that»  therefore,  the 
complaint  should  have  been  dismissed. 

(Argued  Idarch  21, 1878 ;  decided  April  IG,  1878.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  aflirming 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts  are  set  forth  suffi- 
ciently in  opinion* 

William  Allen  Butler,  for  appeUant.  The  question  as  to 
the  title  of  the  notes  at  the  commencement  of  this  action 
was  one  of  law.  {^tna  NaL  Bk.  v.  Fourth  Nat.  Bk.,  46 
!N.  Y.,  82.)  The  amount  of  the  notes  wjis  not  cash  as 
between  plaintiff  and  the  insurance  department.  (  J'uckerman 
V.  Brown,  33  N.  Y.,  297,  304.)  The  notes  having  been  duly 
iudorsed  were  negotiable  commercial  paper,  the  title  to  which 
passed  by  delivery.     {Murray  v.  Lardner^  2  Wall,  110, 
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failed  to  show  itself  a  holder  for  value.  Codddngtan  v.  Bay^ 
20  J.  K.,  637;  S.  C,  Johns.  Ch.,  54;  FarringUm  v.  Frank- 
fait  Bk.,  24  Barb.,  554;  McBride  v.  Farmers^  Bk.,  26 
N.  Y.,  454;  OuHis  v.  LeavUt,  15  id.,  146;  6  HiU,  93;  52 
Barb.,  601;  12  id.,  407;  6  id.,  445;  65  N.  Y.,  233;  47 
Barb.,  29,  37;  58  N.  Y.,  73;  Ocean  Banky.  Dill,  39  Barb., 
671;  Oary  v.  White,  52  N.  Y.,  138.)  A  defendant  in  trover 
or  replevin  cannot  set  up  title  in  a  third  person,  unless  he 
shows  some  claim,  title  or  interest  in  the  property  derived 
from  such  third  person.  {Duncan  v.  Spier,  11  W.  R., 
54:  Geiber  v.  Monie,  56  Barb.,  661;  King  v.  Oraer,  4 
Duer,  438;  Hoyt  v.  Van  Alstyn,  15  Barbour,  568;  Earl 
V.  Camjp,  16  W.  R.,  561*  Kissam  v.  Roberts,  6  Bosw., 
154.) 

Earl,  J.  This  is  an  action  of  replevin  to  recover  the  pos- 
session of  twenty-two  promissory  notes,  the  par  value  of 
which  is  $20,000. 

The  material  facts  of  the  case,  which  were  undisputed  at 
the  trial,  are  as  follows :  In  January,  1874,  the  capital 
stock  of  the  plaintiff,  a  fire  insurance  company,  located  at 
Watertown  in  this  State,  had  become  impaired  by  losses 
which  it  had  sustained,  to  the  extent  of  twenty-five  per  cent 
of  its  capital.  This  imjmirment  came  to  the  knowledge  of 
the  superintendent  of  the  insurance  department  through  an 
examination  instituted  by  him  under  section  24  of  chapter 
466  of  the  Laws  of  1855  ;  and  on  the  28th  day  of  January, 
1874,  under  the  same  section,  he  made  an  ordier  directing  the 
ofliccrs  of  the  company  to  require  the  stockholders  to  pay  in 
the  amount  of  such  deficiency.  In  pui-suance  of  such  order, 
notices  were  published  in  two  newspapers  designated,  requir- 
ing the  stockholders  to  pay  twenty-five  per  cent  on  their 
stock  in  cash,  to  make  good  the  deficiency ;  and  a  similar 
notice  was  mailed  to  stockholders. 

At  that  time  George  F.  Paddock  was  president  of  the 
insurance  company,  and  he  and  one  Andrews  were  private 
bankers  at  Watertown,  doing  business  under  the  firm  name 
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of  "  George  F.  Paddock  &  Co. ; "  and  Andrews  was  also 
one  of  the  directors  of  the  insurance  company. 

There  was  some  difficulty  in  procuring  the  stockholders  to 
make  cash  payments,  and  it  was  therefore  arranged  between 
certain  persons  who  were  officera  of  the  insurance  company 
and  Paddock  &  Co.  that  if  stockholders  would  give  their 
notes,  Paddock  &  Co.  would  take  them,  and  give  the  com- 
pany a  cash  credit  for  them ;  but  the  company  was  not  to 
draw  upon  this  credit  faster  than  the  notes  were  paid,  and 
the  makera  were  not  to  be  called  upon  for  payment,  unless 
the  exigencies  of  the  company  absolutely  required  payment 
so  that  it  could  draw.  The  understanding  was  that  'the 
notes,  except  as  voluntarily  paid,  would  be  paid  out  of  the 
dividends  to  be  made  by  the  company  to  its  stockholders. 

Under  this  arrangement  and  understanding,  most  of  the 
stockholders  were  procured  to  give  their  notes  instead  of 
paying  cash.  The  notes  were  all  dated  January  twenty- 
ninth,  payable  in  six  months  after  date,  with  interest,  at 
Paddock  &  Co.^s  bank;  and  most  of  them  were  delivered 
to  some  of  th<5  officers  at  the  office  of  the  company.  They 
were  then  taken  by  such  officers  and  delivered  to  Paddock 
&  Co.  under  the  previous  arrangement  and  understanding. 
The  notes  were  not  indorsed  by  the  insurance  company;  but 
each  note  was  payable  to  the  order  of  and  indorsed  by  the 
maker.  At  the  bank  they  were  all  credited  to  the  insurance 
company  and  charged  to  discounted  bills.  They  were  entered 
upon  the  discount  book  and  upon  the  tickler,  and  were  filed 
and  numbered  and  put  away  with  the  other  discounted 
paper  of  the  bank.  On  the  books  of  the  insurance  com- 
pany they  were  charged  to  Paddock  &  Co.  as  cash.  After 
all  this  was  done.  Paddock  and  one  Lord,  who  was  vice- 
president  of  the  insurance  company,  made  an  affidavit,  in 
which  they  stated  that  the  amount  of  $46,000,  which 
included  the  amount  credited  at  the  bank  on  account  of  the 
notes  of  the  stockholders  given  as  above  stated,  had  been 
realized  in  cash  by  the  company,  and  was  then  absolutely 
held  by  it  in  its  corporate  name,  and  that  it  was  subject  to 
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no  lieu  or  claim  thcreou  of  any  kind  or  nature  by  any  person ; 
and  they  forwarded  this  affidavit  to  the  superintendent  of  the 
insurance  department.  Thereafter,  in  March,  1874,  Pad- 
dock, as  president,  and  one  Moulton,  as  secretary  of  the 
company,  made,  under  oath,  a  report  to  the  said  superin- 
tendent, for  the  purpose  of  showing  a  compliance  with  his 
order  of  January  twenty-eighth,  in  which  they  stated  that 
each  one  of  the  stockholders,  who  had  given  his  note  as  above 
stated,  had  paid  the  amount  in  cash  to  the  company,  and 
that  the  sums  thus  paid  had  been  deposited  by  the  company 
in  the  bank  without  any  conditions  or  reserve  whatever. 
Aimexed  to  this  report  was  the  certificate  of  Paddock  &  Co., 
certifying  that  the  company  had  deposited  in  their  bank  the 
sum  of  $60,600.25,  which  amount  had  been  collected  under 
the  requisition  of  the  insurance  department  of  January 
twenty-eighth.  On  the  seventh  of  March,  the  deputy  sup- 
erintendent of  the  insurance  department  went  to  Watertown 
to  verify  the  report  which  had  thus  been  made,  and  was  there 
informed  by  the  officers  of  the  company  and  also  of  the 
bank  that  the  insurance  company  had  the  cash  credit  in  the 
bank.  After  this  examination,  the  superintendent  of  the 
insurance  department  made  a  certificate,  to  the  efiect  that 
his  order  of  January  twenty-eighth  had  been  complied  with, 
and  that  the  insurance  company  possessed  the  entire  amount 
of  its  capital.  In  the  annual  report  made  by  the  company, 
for  the  year  1874,  to  the  insurance  department,  the  money 
credited  to  the  company  by  Paddock  &  Co.,  as  above  stated, 
was  reported  as  cash  deposited  in  bank. 

In  June,  1874,  Paddock  &  Co.  pledged  the  twenty-two 
notes  now  in  question  to  the  defendant  as  collateral  security, 
and  for  their  recovery  this  action  was  commenced  in  January, 
1875  ,  after  Paddock  &  Co.  had  failed,  owing  the  plain- 
tifl*  a  large  sum  of  money,  including  a  portion  of  the  credit 
given  to  it  on  account  of  the  notes  as  above  stated.  The 
plaintiff  claims  that  it  took  title  to  the  notes  directly  from 
the  stockholders,  and  that  it  never  parted  with  such  title  to 
Paddock  &  Co. 
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I  am  of  opiulou  that,  upou  tbje  uudisputcd  facts  of  tlae 
case,  the  complaint  should  have  becu  dismissed  at  the  trial 

First  The  iiism*auce  compouy  never  hud  title  to  these 
notes.  It  had  uo  right  to  take  them.  It  could  ouly  take 
cash  from  the  stockholders.  It  never  authorized  auy  one 
to  take  these  notes  for  it.  Its  corporate  action  required  that 
C9&k  ^hoidd  be  paid  by  the  stockholders,  and  all  its  corporate 
acts  show  that  cash  was  paid  to  it.  In  making  the  arrange- 
ment with  Paddock  &  Co.  for  the  discount,  and  in  procur- 
ing the  notes  and  delivering  them  to  Paddock  &  Co.  its 
officers  were  not  acting,  and  were  not  authorized  to  act,  for 
it;  they  were  acting  for  the  stockholders.  They  had  no 
general  or  implied  power  to  do'  an  unlawful  act.  The 
board  of  directors  of  the  insurance  company  never  took  any 
action  in  reference  to  these  notes ;  never  authorized  them  to 
be  takeifor  to  be  transferred,  and  never,  in  any  way,  ratified  the 
acts  of  its  officers  in  taking  them,  and  never  recognized  them 
as  the  propei-ty  of  the  company  until  it  authorized  this  suit 
to  be  commenced  for  their  recovery  in  January,  1875,  long 
after  they  bed  been  transferred  to  the  defendant.  To  have 
taken  these  notes  and  held  the  title  to  them  in  any  way 
would  have  served  no  useful  purpose,  but  would  have 
defeated  any  compliance  with  the  law  and  the  requisition  of 
the  insurance  department ;  and  all  the  corporate  action  of 
the  company  shows  that  it  did  not  take  or  hold  them.  There 
was  no  agreement  between  it  and  the  stockholders  that  it 
would  take  these  notes.  By  its  notice  it  required  cash  to  be 
paid,  and  this  the  stockholders  must  have  understood. 
They  gave  these  notes  that  they  might  be  discounted  by 
Paddock  &  Co.  under  the  arrangement  which  had  been, 
made  for  their  benefit  with  that  firm,  and  that  the  cash 
might  thus  be  produced  and  paid  to  the  company.  It 
matters  not  that  they  delivered  the  notes  to  some  of  theb 
officers  of  the  company,  for  such  officers  had  no  right  to 
take  them  officially,  and  there  is  nothing  showing  that  they^ 
undertook  to  do  so.  Although  officers  of  the  company, 
they  could  act  for  the  stockholders  in  this  matter,  and  that 
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is  all  they  did.  These  notes  would  have  been  without  con- 
sideration in  the  possession  of  the  company,  and  it  could  not 
have  enforced  them.  .Hence  they  first  had  a  legal  inception 
when  they  were  discounted  by  Paddock  k  Co. 

Second.  But  if  the  company  took  title  to  these  notes  from 
its  stockholders,  then  it  is  entirely  clear  that  it  parted  with 
the  title  to  Paddock  &  Co.  If  the  managing  officers  of  the 
company  had  the  power  to  take  these  notes  for  the  com- 
pany, as  one  of  the  steps  to  a  compliance  with  the  requisition 
of  the  insurance  department,  then  they  could  take  a  further 
stiBp  and  dispose  of  them  to  Paddock  &  Co.  for  the  cash 
which  the  law  required  them  to  have.  K  formal  action  of 
the  board  of  directors  was  not  necessary  to  authorize  them 
to  take  these  notes,  such  action  was  not  needed  to  authorize 
them  to  transfer  them.  If  the  company  lawfully  held  these 
notes  for  the  purpose  of  raising  money  for 'a  t>articular 
object,  it  cannot  be  doubted  that  its  managing  officers,  acting 
iu  good  faith,  could  negotiate  them  to  raise  the  money,  and 
they  could  raise  the  money  from  one  of  its  own  dii*ectors 
as  well  as  from  any  other  party.  Now,  what  was  done  ? 
The  true  test  is,  what  did  the  parties  intend  to  do  at  the 
!iime?  There  could  be  no  compliance  with  the  requisition 
of  the  insurance  department  except  by  an  absolute  transfer 
of  the  not^s  and  an  absolute  credit  for  the  proceeds.  Any- 
ihing  short  of  this  would  be  a  gross  fmud,  which  would 
involve  perjury  which  no  mental  reservation  could  alleviate. 

The  transfer  was  to  be  made  so  that  the  insui*ance  com- 
pany would  not  be  liable  upon  the  notes,  and  hence  it  did 
not  indorse  them.  It  was  in  no  way  to  be  liable  for  the 
money  credited,  or  else  its  liability  would  balance  the  credit, 
and  nothing  would  be  added  to  its  net  assets.  Hence  the 
arrangement  was  that  the  bank  was  to  discount  the  notes 
and  place  the  proceeds  to  the  credit  of  the  company.  There 
was  no  agreement,  expressed  or  implied,  that  the  company 
was  ever  again,  upon  any  terms,  to  have  the  notes  back  or 
that  the  notes  were  not,  in  fact,  to  be  paid  to  Paddock  & 
Co.     The  aiTangement  was  that  the  notes  were  to  be  paid 
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by  the  makers,  either  with  money  furnished  directly  by  them 
or  by  the  dividends  upon  their  stocks.  It  does  not  affect 
the  title  that  Paddock  &  Co.  were  not  to  call  upon  the 
makers  for  payment,  except  in  an  emergency ;  nor  does  it 
affect  the  title  that  the  company  promised  not  to  draw  upon 
the  credit  given  it  except  as  fast  as  the  notes  were  paid. 
Having  transferred  the  notes  to  Paddock  &  Co.,  it  could 
observe  the  agreement  it  made  in  reference  to  leaving  the 
deposit.  All  the  books  and  entries  in  the  bank  and  the 
books  and  the  sworn  statements  and  reports  of  the  insurance 
company  show  that  the  title  to  the  notes  was  in  Paddock 
&  Co.  There  was  no  corporate  action  of  the  company,  and 
no  action  of  the  board  of  directors,  except  when  it  ordered 
this  suit  to  be  commenced,  showing  that  any  title  remained 
m  the  company. 

The  leading  facts  upon  which  this  discussion  is  based  are 
not  only  undisputed,  but  they  are  in  no  way  materially  quali- 
fied by  other  evidence  or  minor  circumstances.  They  stand 
out  in  bold  relief,  and  must  control  the  rights  of  these  par- 
ties. It  is  not  needful  to  determine  that  there  was  not  a 
scintilla  of  evidence  to  sustain  plaintiff's  title  to  the  notes. 
It  is  sufficient  to  say  that  there  was  not  any  evidence  upon 
which  a  juiy  could  properly  base  a  verdict  sustaining  such 
title.  (^Commissioners  of  Marion  Counts/  v.  Clark,  4  Otto, 
278.) 

As  the  plaintiff  therefore  had  no  title  to  these  notes,  and 
no  right  to  the  possession  of  them  when  this  action  was  com- 
menced, it  had  no  right  to  take  them  from  the  possession  of 
the  defendant,  no  matter  how  imperfect  its  title^  was,  and  its 
complaint  should  have  been  dismissed.  (Howell  v.  Otis,  in 
this  court,  not  reported.) 

The  judgment  must  therefore  be  reversed  and  new  trial 
granted,  costs  to  abide  event. 

All  concur,  except  Allen  and  BapallOi    J.,  dissentmg. 

Judgment  reversed. 
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John  S.  Beers,  Executor,  etc.,  Bespondent,  v.  Mark  Shak- 


1^  ^??l  ^^^'  Impleaded,  etc..  Appellant 


Where  the  averments  in,  and  the  fram^  of  a  complaint  are  each,  as  to  affix 
to  the  plaintiffa  representative  character  and  standing  m  the  litigatioD, 
and  to  show  that  the  cause  of  action,  if  any,  devolved  upon  him  solely 
in  that  character,  the  omission  in  the  title  to  the  action  of  the  word  "as,** 
between  the  name  of  i^aintiff  and  words  descriptive  of  his  representa- 
tive capacity,  does  not  prevent  him  from  claiming  in  that  capacity. 

"When  the  judgment  in  such  an  action  is  in  form  a  recovery  in  plaintiff's 
favor  personally,  or  tails  to  stiow  exactly  whether  it  is  adjudg^  to  him 
individually,  or  as  a  representative,  it  is  not  a  subject  of  review  here ; 
the  remedy  is  by  motion  at  Special  Term  to  amend. 

A  debt  upon  a  bond  has  its  situs  where  the  bond  is,  not  where  the  obligor 
ree&des,  and  when,  therefore,  a  non-resident  owner  of  a  bond  dies  out  of 
the  State,  leaving  the  bond  in  this  State,  and  leaving  a  will  ci  personal 
propei-ty  executed  according  to  the  laws  of  the  State  where  he  resided, 
which  is  duly  admitted  to  probate  there,  the  bond  is  assets  in  the  county 
whei*e  it  is ;  and,  although  the  obligor  resides  out  of  the  county  the 
presence  of  the  bond  gives  to  the  surrogate  of  the  county  Jurisdiction  to 
issue  letters  testamentary,  upon  production  of  a  copy  of  the  will  duly 
authenticated  as  provided  by  the  statute.    (Laws  of  1830,  chap.  820, }  16.) 

In  an  action  against  a  surety  upon  a  bond  for  the  breach  of  a  condition 
other  than  for  the  payment  of  money,  the  statute  requires  (2  R.  S.,  878v 
§  5,  0^  seq.)  that  there  should  be  proof  of,  and  a  finding  of  the  actual 
damages  sustained,  and  though  judgment  be  entered  for  the  penalty, 
that  there  should  be  fui*ther  judgment  for  execution  for  the  damages 
assessed ;  the  penalty  is  the  limit  beyond  which  the  liability  of  the  surety 
will  not  go  if  he  is  prompt  to  pay  it,  and  actual  damage  only,  up  to  the 
amount  of  the  penalty  and  interest  thereon*  can  in  any  case  be  recovered. 

In  an  action  brought  by  plaintiff  upon  a  bond  which  the  complaint  showed 
he  claimed  to  hold  as  executor,  plaintiff  offered  in  evidence  letters  testa- 
mentary issued  to  him  in  another  State ;  this  was  objected  to  on  the 
grcRmd  that  plaintiff  did  not  sue  in  his  representative  capacity,  the 
word  "  as  "  "being  omitted  in  the  title.  The  objection  waa  oveiTuled. 
Plaintiff  then  offered  in  evidence  an  exemplified  copy  of  the  proof  of 
the  will.  This,  as  stated  in  the  case,  was  **duly  objected  to,"  no 
grounds  of  objection  ?rere  stated,  the  objection  was  overruled.  It  was 
objected  on  appeal  that  there  was  no  proof  that  the  person  making  the 
copy  was  authoiized  so  to  do,  or  that  he  was  the  officer  he  assumed  to 
be.  ffdd,  that  as  the  objection  was  not  such  an  one  as  could  not,  by 
any  poraibility,  have  been  obviated  if  it  had  been  taken  on  the  trial,  it 
could  not  be  relied  upon  on  appeal. 

In  an  action  against  the  surety,  upon  a  bond  conditioned  that  the  principal 
would,  within  two  years,  cause  all  liens  and  inctunbrances  upon  certain 
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premises  granted  by  bim  to  the  obligee,  including  a  certain  mortgage 
thereon,  to  be  discharged  of  record,  and  would  indenmify  and  save 
plaintiff  harmless  therefrom,  the  comphunt  alleged  default  in  payment 
of  the  mortgage,  but  did  not  state  any  sum  which  the  obligora  ought  to 
have  paid,  but  neglected  to  pay.  Held,  that  the  action  was  upon  a  bond 
conditioned  for  the  performance  of  a  covenant — the  doing  of  an  act  by 
the  principal ;  not  for  the  payment  of  money;  that  the  case  was  within 
the  provisions  of  the  Revised  Statutes  (2  R.  8.,  378,  $  5  et  seq.) ;  it  was 
necessary  that  plaintiff  should  assign  in  his  complaint  specific  breaches 
for  which  action  was  brought,  that  the  court  should  assess  the  damages 
thereby,  and  that  judgment  should  be  for  the  penalty,  with  a  further 
direction  that  plaintiff  have  execution  for  the  damages  so  assessed,  but 
heldf  that  simply  for  a  failure  so  to  enter  judgment  an  appeal  would  not 
lie ;  it  was  an  irregularity  to  be  corrected  by  motion. 

The  mortgage  referred  to  in  the  bond  was  also  upon  other  lands  than  those 
conveyed  to  plaintiff,  and  the  principal  obligor  .was  only  l>ound  to  pay  a 
portion,  how  much  did  not  appear.  The  mortgage  was  foreclosed,  and 
a  part  of  the  land  conveyed  to  plaintiff  sold  at  foreclosure  sale,  how 
much,  or  what  was  its  value,  did  not  appear.  Damages  were  assessed 
by  casting  interest  on  the  amount  named  as  the  penalty,  ffdd,  error ; 
that  there  should  have  been  pi*oof  of  the  amount  of  the  actual  damages. 

As  to  what  is  the  qttanttim  of  damages  in  such  case,  whether  the  value  of 
the  piece  of  land  sold  at  time  of  sale,  or  the  amount  of  consideration  paid 
therefor  and  interest ;  and  as  to  whether  a  delay  on  the  pail  of  plaintiff 
to  prosecute  wiU  affect  the  amount  which  he  may  recover,  qwBre. 

Jjyon  V.  Clark  (8  N.  T.,  148) ;  Thotnas  v.  AUm  (1  Hill,  145) ;  Brainard  v. 
Jone8  (18  N.  Y.,  35),  distinguished. 

Beers  y.  Shannon  (12  Hun,  101),  reversed. 

(Sabmitted  March  22, 1878 ;  decided  April  16, 1878.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  fourth  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  without  a  jury.  (Reported  below,  12 
Hun,  161.) 

This  action  was  upon  a  bond.  The  court  found  that  plain- 
tiff was  entitled  to  recover  the  penalty  of  the  bond  with 
interest  from  December  24,  1854,  as  damages  for  the  non- 
performance of  the  covenant,  amounting  to  $1,216.43.  Plain- 
tiff remitted  the  surplus  over  the  sura  claimed  in  the  com- 
plaint, to  wit,  $1,000,  and  judgment  was  entercd  for  that 
amount,  with  costs. 

The  complaint  was  entitled  ''John  L«  Beers,  executor  of 
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the  last  will  and  testament  of  John  Beers,  deceased,  against 
Eobert  L.  Shannon  and  Mark  Shannon/'  and  alleged  in 
substance  that  the  testator,  late  of  Cameron  county,  Penn- 
sylvania, in  March,  1873,  duly  made  his  last  will,  appointing 
plaintiff  sole  executor ;  that  after  his  death,  and  in  April, 
1873,  said  will  was  duly  i)roved  in  said  county,  and  letters 
testamentary  issued  to  plaintiff,  which  are  still  in  force ;  that 
said  deceased,  having  left  assets  in  Yates  coimty  in  this  State, 
the  plaintiff  caused  said  will  to  be  duly  proved  there  in  June, 
1875,  and  in  December,  1875,  letters  testamentary  were  duly 
issued  to  plaintiff  by  the  surrogate  of  Yates  county,  which 
are  still  in  force,  and  that  by  reason  thereof  plaintiff  has  full 
power  and  authority  to  administer  the  goods  so  left  hy 
deceased  hi  said  county ;  that  on  the  25th  of  December, 
1852,  defendant  E.  L.  Shannon  sold  and  conveyed  to  said 
deceased  nineteen  and  a-half  acres  of  land  in  Yates  county, 
for  the  consideration  of  $950,  and  agreed  to  discharge  the 
premises  from  the  lien  of  a  certain  mortgage  then  existing 
thereon,  and  held  by  a  New  York  insurance  company,  and 
from  all  the  incumbrances  on  the  lauds,  and  to  indemnify 
the  deceased  against  all  costs,  damages,  charges  or  trouble 
by  reason  thereof;  that  aftei-wards,  on  December  24,  1853, 
in  fulfillment  of  said  agreement,  both  defendants  executed 
to  said  John  Beers  a  bond  in  the  sum  of  |500,  dated  Decem- 
ber 25,  1853,  reciting  the  purchase  by  Beers,  the  agreement 
to  discharge  the  mortgage  specified,  the  amount  thereof 
being  $1,000  and  interest,  and  closed  with  the  following 
condition  : 

**  Now,  in  consideration  of  said  sale  and  conveyance,  and 
of  the  said  agreement  so  made  by  said  Robert  L.  Shannon  to 
and  with  said  Beers,  as  well  as  in  consideration  of  one  dollar 
to  the  said  Robert  L.  Shannon  and  the  said  Mark  Shaimon 
duly  paid,  the  condition  of  this  obligation  is  such  that  if  the 
said  Robert  L.  Shannon  shall,  within  two  years  from  the 
date  hereof,  cause  all  liens  and  incumbrances  which  were  on 
said  premises  on  said  25th  day  of  December,  1852,  including 
the  said  mortgage,  to  be  duly  discharged  of  record,  and  shall 
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fully  indemnify  and  save  the  said  Beers  harmless  from  all 
costs,  damages,  charges  and  trouble  which  he  may  sustain  on 
account  of  the  same,  then  this  obligation  to  be  yoid — other- 
wise  to  remain  in  full  force  and  yii'tue.'' 

.That  said  mortgage  was  not  discharged,  but  was  foreclosed, 
and  the  pi*emises  in  question  sold  thereon  in  April,  1874, 
and  plaintiff  compelled  to  pay,  by  reason  thereof,  for  mort- 
gage costs  and  expenses,  $1,000  for  which  plaintiff  demanded 
judgment. 

The  facts  appearing  on  the  trial  are  stated  substantially  in 
the  opinion. 

David  B.  Prosser,  for  appellant.  Assets  to  give  a  surro« 
gate  jurisdiction  are  in  the  county  of  the  debtor's  residence, 
and  not  where  the  obligation  may  happen  to  be  at  the  time. 
{IshamY.  Gibbons^  1  Bradford's  Rep.,  690;  Polery,  Knapp^ 
id.,  241;  In  the  Matter  of  the  Estate  of  Ja^^Uo  Texidor^  2  id., 
105;  In  the  Matter  of  McCormick^  id.,  169.)  The  omission 
of  the  word  "  as  "  in  the  title  was  fatal  to  plaintiff's  right  to 

• 

recover  as  executor.  (^Merritty.  Seaman^  6  N.  Y.,  168, 172; 
Sheldon  y.  Iloj/y  11  How.,  11;  Wordeii  v.  Worthington^  2 
Barb.,  368;  Boot  v.  Price,  22  How.,  372;  Ogdensbury  Bank 
V.  Van  Bensselaer,  6  Hill,  240.)  The  appellant  being  surety 
only  for  the  performance  of  the  condition  of  the  bond,  the  re- 
covery against  him  could  not  exceed  the  penalty  of  the  bond. 
{Clark  V.  Bush,  3  Cow.,  151;  Bayner  v.  Clark,  7  Barb.,  581; 
Mower  v.  Kip,  6  Paige,  88;  Lyon  v.  Clark,  8N.  Y.,  148.) 

WiUiam  S.  Briggs,  for  respondents.  The  letters  testa- 
metary  issued  by  the  surrogate  of  Yates  county  were  prima 
facie  evidence  that  he  had  jurisdiction.  {Belden  v.  Meeker, 
47  N.  Y.,  307.)  The  question  of  jurisdiction  could  not  be 
reviewed  in  a  collateral  proceeding.  {Boderigas  v.  £1.  B. 
JSh/gs  Inst. ,  63  N.  Y. ,  460.)  Plaintiff  had  competent  authority 
to  bring  this  action.  (2  R.  S.,  67,  §  68;  id.,  80,  §  56.)  The 
appellant  was  liable  for  $500,  with  interest  from  December 
24,  1855.  (Lyony.  Clark,  8  N.  Y.,  148;  Brainardy.  Jones^ 
18  id.,  35;  Jviiand  y.  BurgoU,  11  J.  R.,  478.) 
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FoiiOEB,  J.  This  is  an  action  upon  a  bond  dated  24th 
December,  1853,  in  a  penalty  of  $500.  It  was  executed  by 
Bobert  L.  Shannon  as  principal  obligor,  and  by  the  defend- 
ant here  as  his  surety,  to  John  Beers,  who  died  in  the  State 
of  Peuiisylvaniu,  domiciled  there  after  the  giving  of  the 
bond  and  before  the  commencement  of  this  action,  leaving  a 
last  will  and  testament.  The  bond  had  a  condition,  reciting 
the  conveyance  by  the  principal  obligor  to  Beers  of  a  piece 
of  land,  and  the  payment  of  the  consideration  money,  and 
^he  existence  of  a  mortgage  upon  it  and  otiier  lands,  and  the 
agreement  of  the  principal  obligor  to  discharge  the  piece  of 
Uud  from  all  liens  and  incumbrances,  and  especially  from 
that  mortgage ;  and  declaring  tiiat  if  the  principal  obligor 
should,  within  two  years  from  the  date  of  the  bond,  cause  all 
liens  and  ineumbrances,  including  that  mortgage,  to  be  duly 
discharged  of  record,  and  indemnify  Beers,  then  the  bond 
to  be  void,  otherwise  to  remain  hi  force.  The  mortgage 
Ivas  not  discharged  of  record,  nor  was  it  paid ;  but  after  the 
death  of  Beers  it  was  foreclosed,  and  part  of  the  piece  of 
land  conveyed  to  him  by  the  principal  obligor  was  sold  at 
judicial  sale. 

The  will  of  Beers  was  admitted  to  probate  in  Pennsyl- 
vania, and  letters  there  issued  to  the  plaintiff  as  executor. 

The  bond,  at  the  time  of  the  death  of  Beers,  was  in  the 
possession  of  a  person  in  Yates  county  in  this  State.  The 
principal  obligor  then  resided  out  of  this  State,  and  the 
sui-ety,  the  defendant  here,  resided  then  in  Monroe  county, 
N.  Y.,  and  never  since  resided  in  Yates  county.  It  is  probable 
that  the  bond  was  actually  in  Yates  county  ever  after  the 
death  of  Beers. 

Upon  the  fact  tiiat  the  bond  was  in  Yates  county,  and 
upon  papers  piuporting  to  be  an  exemplification  from  Penn- 
sylvania of  the  will  of  Beers  and  the  probate  thereof,  the 
surrogate's  court  of  Yntes  county  admitted  the  will  to  pro- 
bate, and  issued  letters  testamentary  to  the  plaintiff. 

The  x^laintiff  brought  this  action  against  the  obligors  in 
the  bond,  but  the  principal  was  not  served  with  process. 
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The  first  point  made  by  the  defendant  id  this  :  That  the 
action  ia  not  brought  by  the  plaintiff  in  a  character  repre- 
sentative of  the  deceased  obligee.  This  is  based  mainly, 
upon  the  omission  of  the  word  *'  as  "  between  the  name  of 
the  plaintiff  John  L.  Beers,  and  the  description  of  him, 
"  executor  of,  eic.,  of  John  Beers,  deceased,''^  in  the  title  of 
the  summons,  and  in  the  body  of  the  summons,  and  in  the 
title  to  the  complauit.  It  is  true,  that  without  that  word, 
in  that  position,  it  has  been  sometimes  held  that  the  addition 
to  the  name  of  the  party  is  but  a  descriptio  persaruB,  and 
does  not  give  to  him  other  than  a  personal  or  individual 
character  in  the  action.  But  it  has  been  held,  on  the  other 
hand,  that  though  there  b^  nought  in  the  title  of  the 
process  or  the  complaint  to  give  a  representative  character 
to  the  plaintiff,  that  the  frame,  and  averments  and  scope  of 
the  complaint  may  be  such,  as  to  affix  to  him  such  character 
and  standing  in  the  litigation.  Stilwell  v.  Carpenter,  in 
Mem.,  62  N.  Y.,  639  ;  reported  m  full,  2  Abb.  (N.  C),  238. 
In  the  case  in  hand,  the  averments  of  the  complaint  are  such  ; 
that  the  defendant  had  full  notice  of  the  questions  to  be 
tried  ;  that  there  was  a  definite  issue  presented  for  trial ;  that 
the  judgment  to  be  recovered  might  show  what  was  deter- 
mined by  it ;  and  that  any  other  question,  dependent  upon 
the  character  in  which  the  plaintiff  sued,  could  be  readily 
presented.  It  was  plain  from  the  complauit  that  the  cause 
of  action,  if  any,  devolved  upon  the  plaintiff,  as  a  represen- 
tative of  the  deceased  obligee,  by  the  creation  of  a  repre- 
sentative relation  by  the  will. 

It  is  suggested  that  the  form  in  which  the  judgment  was 
entered  on  the  decision  of  the  Special  Term  gives  the 
recovery  to  the  plaintiff  personally.  We  think  that  more 
precision  might  have  been  profitably  used  in  entering  the 
judgment  so  as  to  show  more  exactly  to  whom  the  recovery 
was  adjudged.  But  that  is  not  the  subject  of  review  here. 
There  is  no  exception,  nor  can  there  well  be  one.  The 
remedy  was  patent  and  easy,  by  motion  at  Special  Term  to 
amend.     Shand  v.  Haardy,  71  N.  Y.,  319. 
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Another  point  presents  the  question,  whether  the  surro- 
gate's court  of  Yates  county  had  jurisdiction  to  admit  the 
will  to  probate  and  to  issue  letters  to  the  plaintiff.  By  chap* 
ter  320  of  the  Laws  of  1830  (sec.  16,  pp.  384,  389),  amend- 
ing certain  sections  of  the  Revised  Statutes  (see  2  Edm. 
Stats.,  p.  68,  §  68  a),  it  is  provided  that  wills  of  personal 
estate,  duly  executed  by  persons  residing  out  of  this  State, 
according  to  the  laws  of  the  State  in  which  the  same  were 
made,  and  duly  admitted  to  probate  there,  may  ]ye  produced 
to  a  surrogate  in  this  State  having  jurisdiction,  who  may 
issue  letters  thereon,  upon  the  production  of  a  duly  exem- 
plified or  authenticated  copy  thereof  under  the  seal  of  thi) 
court  in  which  the  same  shall  have  been  proved.  It  will  bi 
seen  that  the  surrogate  must  have  jurisdiction.  Jurisdiction 
could  have  been  obtained  in  this  case,  only  by  the  fact,  that 
when  the  testator  died  in  Pennsylvania,  he  left  a&sets  in  the 
county  of  the  surrogate  in  this  State.  2  R.  S.,  p.  66, 
§  46,  sub.  3.  There  is  clearly  no  other  fact  presented  in 
the  case  to  give  jurisdiction.  It  is  denied  that  that  fact 
existed.  But  it  was  proved  by  Hiland  G.  Wolcott  that  he 
had  the  bond  in  his  possession,  from  a  time  preceding  the  death 
of  the  testator,  to  a  time  within  a  year  or  two  of  the  trial, 
which  was  in  Jame,  1876,  and  that  he  then  delivered  it  to 
the  plaintiff  or  his  counsel.  It  is  not  shown  explicitly  that 
Mr.  Wolcott  was  a  resident  of  Yates  county.  But  the 
ground  taken  by  the  defendant  at  the  trial  was  not  that,  nor 
that  the  bond  had  not  in  fact  been  in  Yates  county  for  the 
time  specified  by  that  witness.  The  ground  taken  conceded 
all  that,  and  was,  that  though  the  bond  was  there,  inasmuch 
as  the  defendant  did  not  reside  in  that  county,  it  could  not 
properly  be  said  that  the  testator  left  assets  therein.  So 
we  will  assume  that  the  bond  was  in  fact  in  the  county  of 
Yates  before,  and  at  the  time  of,  the  action  of  the  surrogate 
of  that  county.  We  think  that  the  presence  of  the  bond 
there,  though  the  principal  obligor  was  otit  of  this  State, 
and  the  defendant  resided  in  another  county  in  this  State, 
made  out  the  feet  of  assets  left  in  Yates  county  by  the  tes- 


1878.]  Bbbba  «.  Shankon.  299 

Opiniofi  of  the  Court,  per  Folobb,  J. 

tator.  The  following  is  a  part  of  the  definition  of  assets 
(2  E.  S.,  p.  147,  §  6,  subs.  8  and  9) :  "  Debts  secured  by 
mortgages,  bonds,  notes  or  bills;  «  «  «  thmgs  in 
action;  •  •  •  every  other  species  of  personal  prop- 
erty. *  *  <*  "  Clearly  this  bond  and  the  right  it  gave  was 
an  asset  of  the  testator.  It  is  urged,  however,  that  though  an 
asset,  it  was  not  an  asset  anywhere  but  in  the  county  where 
the  obligora  resided  at  the  time  of  issuing  the  letters. 
Kohler  v.  ITnapp,  1  Bradf.,  241  is  cited,  in  which  it  is  saic'l 
(at  page  247)  :  ^'The  rule  is  that  debts  constitute  asset  i 
where  the  debtor  resides."  If  it  be  conceded  that  a  deh- 
upon  simple  contract  follows  the  debtor,  and  has  its  8itm  i 
where  he  has  his  abode ;  it  is  not  so  with  a  debt  upon  a  bond , 
it  being  a  specialty.  **  The  debt  is  where  the  bond  is,  being 
upon  a  specialty,  but  debt  upon  contract  follows  the  person 
of  the  debtor ;  and  this  difference  has  been  often  agreed.'^ 
JPer  Anderson,  Ch.  J. ;  Byron  v.  Byrtm^  Cro.  Eliz.,  472. 
And  so  says  Swinburne  on  Wills  p.  439  (folio),  part  6, 
§  XI :  *'  And  those  debts  are  said  to  be  bona  notabiUa^ 
where  the  bonds  or  other  specialties  are,  and  not  where  the 
debtors  inhabit.  But  in  case  the  debts  are  only  by  contract, 
without  specialty,  they  are  then  to  be  esteemed  bona  notabilia 
in  the  place  w^here  the  debtor  is."  And  so  it  is  of  judgments ; 
locality  is  given  them  by  the  situs  of  the  court  where  they 
are  entered,  and  not  of  the  abode  of  the  debtor.  {Gdd  y. 
Strode,  Carthew,  148;  Yeomans  v.  Bradsh<fU),  id.,  373.) 

Another  point  presents  the  question,  whether  the  copy  of 
papers  from  the  probate  court  in  Peimsylvania  was  prop- 
erly received  in  evidence.  The  case  shows  that  the  plaintiff 
offered,  first  in  evidence,  the  original  letters  testamentary 
issued  to  the  plaintiff  by  that  court.  The  defendant  ob- 
jected to  the  same,  only  on  the  ground  that  the  plaintiff 
did  not  sue  in  his  representative  capacity.  That  objection 
has  been  shown  to  be  imtenable.  The  plaintiff  then  offered 
in  evidence  an  exemplified  copy  of  the  proof  of  the  will, 
which  contained  a  copy  of  the  will.  To  this  evidence  the 
defendant  "  duly  dbjected^^  says  the  case,  and  that  the  comi 
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overruled  '*^  objection.^'  The  point  or  points  of  the 
objection  are  not  stated.  It  is  claimed,  now,  that  there  vms 
uo  proof  that  the  person  making  the  copy  was  authorized 
to  make  the  same  by  the  court  in  Pennsylvania,  or  that 
he  was  the  officer  which  he  assumed  to  be:  It  does  not 
appear  that  this  was  the  objection  made  upon  the  trial. 
It  would  rather  seem  that  it  was  a  reiteration  of  the  objection 
then  just  made  and  passed  upon,  to  wit,  that  the  plaintiff  did 
not  sue  in  his  representative  capacity.  At  all  events,  what 
was  the  specific  objection  is  not  disclosed  by  record,  nor 
does  it  appear  that  it  was  necessarily  the  one  now  stated. 
It  is  not  needful  that  we  consider  whether  that  now  made 
is  tenable.  It  is  not  such  an  one  as  could  not,  by  any  possi- 
bility, have  been  obviated  at  the  trial  if  then  taken.  In  such 
case,  it  must  appear  distinctly  that  it  was  then  relied  upon 
and  stated  to  the  court 

The  next  point  presents  the  question  of  damages. 

The  Special  Term  made  a  conclusion  of  law  that  the  plain- 
tiff was  entitled  to  recover  in  this  action  $500,  with  mterest 
thereon  from  the  24th  day  of  December,  1855,  as  damages 
for  the  non-pcrfoimance  of  the  covenant  contained  in  the 
bond.  The  $500  there  named  19  plainly  the  penalty  of  the 
bond  sued  upon.  The  day  from  which  the  interest  was 
reckoned,  was  the  last  day  of  the  two  years  within  which  the 
obligoi*s  had  to  discharge  the  mortgage.  So  that  the  Special 
Term  adopted  «s  a  rule  of  damages,  that  the  defendant 
though  a  suixity,  was  liable  for  the  amount  of  the  penalty  of 
the  bond,  and  for  the  intercst  on  that  amount  from  the  day 
of  the  breach  of  the  condition. 

There  are  four  ways  in  which  it  is  possible  for  this  action 
to  be  viewed  by  different  minds,  in  considering  this  question 
of  what  is  the  proper  judgment  to  be  sought  and  the  pro[3er 
rule  of  damages ;  though  all  of  them  are  not  correct.  First : 
That  it  is  an  action  upon  the  covenant  contained  in  the 
condition  of  the  bond,  for  a  non-performance  thereof ;  and 
the  complaint  might  well  be  treated  as  in  an  action  of  that 
kind ;  but  it  is  not  so  treated  by  either  party  to  it  in  the 
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biiefe  submitted.  The  courts  below  did  not  so  treat  it,  and 
we  will  not  go  out  of  the  way  in  which  they  have  walked. 
Second  :  As  a  suit  in  equity,  in  the  nature  of  one  for  the 
specific  perfomiance  of  a  contract,  praying  judgment  for  a 
satisfaction  of  the  mortgage  and  the  discharge  of  it  from 
record,  or  for  the  recovery  of  so  much  money  as  would 
suffice  to  pay  the  mortgage.  (Ihmham  v.  Mallon/,  3 
Keyes,  527.)  The  action  here  is  not  brought  upon  that 
theory.  Tl^ird  :  That  it  is  an  action  on  a  bond  conditioned 
for  the  payment  of  money.  This,  we  think,  cannot  be  main- 
tained. The  bond  is,  in  the  language  of  Yates,  J.,  in  JuH- 
and  V.  Burgott  (11  J.  R.,  477-478),  one  **  given  for  the  per- 
formance of  an  act  by  a  certain  day.''  True,  the  payment 
of  money  enough  would  have  satisfied  the  mortgage ;  but 
merely  the  payment  of  money  would  not  have  discharged  it 
of  record.  Nor  does  it  necessarily  follow  that  it  would  not 
have  been  discharged  of  record  as  the  result  of  something 
other  than  the  payment  of  money.  The  case  last  above 
cited  seems  to  be  relied  upon  to  show  that  the  condition  is, 
in  effect,  for  the  payment  of  money.  We  see  nothing  in  it 
that  so  hold?  or  so  hints  even.  It  does  not  appear,  from 
the  condition  of  the  bond,  that  the  payment  of  any  speci- 
fied  sum  or  sums  of  money  at  any  particular  day  would 
have  fully  satisfied  it.  The  condition  is,  within  two  ycai-s 
from  the  date  of  the  bond,  to  cause  all  liens  and  incum- 
brances which  were  on  the  premises  on  a  certain  day, 
including  a  mortgage  which  is  specified  in  the  condition, 
to  be  duly  discharged  of  record,  and  to  indemnify  and 
save  the  obligor  harmless  from  all  costs,  damages,  or  the 
like,  which  he  might  sustain  on  account  of  the  same.  No 
sum  is  named,  save  that  it  is  said  that  that  mortgage  is  for 
$1,000  and  interest.  Nor  is  any  sum  named  in  the  com- 
plaint  as  that  which  the  obligors  ought  to  have  paid  and 
neglected  to  pay.  It  is  not  like  Lyon  v.  Olark  (8  N.  Y., 
148).  There  a  sum,  certainly  ascertainable,  was  on  the 
ascertainment,  payable  by  the  obligors  to  the  obligee.  They 
were  to  do  no  collateral  act.     At  a  time  anticipated,  and 
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which  did  arrive,  a  sum  certain  was  due  from  them  to  the 
obligee.  In  this  case  there  are  no  data,  either  in  the  condi- 
tion of  the  bond,  or  the  allegations  of  the  complaint  or  in  the 
proofs,  to  show  a  sum  cei-tain.  The  amount,  if  ascertainable, 
was  not  to  be  paid  to  the  obligee,  but  to  third  persons.  It 
is  not  like  Thomas  v.  Allen  (1  Hill,  145),  where  the  con- 
dition wjis  to  pay  the  obligee  $800,  by  satisfying  a  mortgage 
which  it  seems  that  the  obligee  was  in  some  way  liable  to 
pay.  Fourth  :  That  it  is  an  action  on  a  bond,  conditioned 
for  the  performance  of  a  covenant  or  written  agreement  for 
the  doing  of  an  act  by  the  principal  obligor.  This,  we  think, 
is  the  true  view  of  the  character  of  the  bond  itself,  and  as 
the  parties  have  treated  the  action  as  upon  the  bond  as  a 
bond,  such  is  the  true  view  of  the  action.  (See  Nelson  v. 
Bostwick,  5  Hill,  37.) 

Then  it  £Edls  within  the  purview«pf  the  Bevised  Statutes 
(2  R.  S.,  ^  5,  p.  378,  et  seq.)]  see  case  last  cited.  It  was 
needed  that  the  plaintiff  should  assign  in  his  complaint 
specific  breaches  for  which  he  brought  his  action.  (Section  5; 
Patterson  v.  Parker,  2  Hill,  598.)  He  has  done  so.  It 
was  needed  that  the  tribunal  should  assess  the  damages  of 
the  plaintiffthereby  and  specify  the  amount.  (Section  6.)  This 
was  done.  The  judgment  would  then  be  for  the  penalty  of 
the  bond,  and  further  judgment  that  the  plaintiff  have  exe- 
cution for  the  damages  so  assessed.  (Section  9.)  This  has  not 
been  done.  It  was  entered  otherwise.  It  was  an  irregu- 
larity, to  be  corrected  by  motion  in  that  respect  But 
upon  what  evidence  was  the  assessment  of  those  dam- 
ages made?  And  this  question  comes  up  under  the 
exception  to  the  conclusion  of  law.  As  stated  above, 
the  assessment  seems  to  have  been  merely  a  casting  of 
interest  on  the  amount  named  in  the  penalty.  But  actual 
damages  may  not  have  been  suffered  to  that  amount.  All 
the  proof  on  the  subject  is  this  :  Thc^  principal  obligor  sold 
to  the  plaintiff's  testator  a  piece  of  land  for  $950 ;  which 
were  paid.  On  the  land  sold  was  a  mortgage  for  $1,000 ; 
which  was  also  upon  other  lands.    By  some  undisclosed 
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agreement,  the  terms  and  bearings  of  which  are  not  made 
known,  the  principal  obligor  was  bound  to  pay  but  a  poition 
of  that  mortgage  —  how  great  a  portion  is  not  shown  —  and 
that  piece  of  land  was  bound,  as  to  the  other  mortgaged 
premises,  to  pay  but  that  poi*tion.  The  mortgage  was  fore- 
closed, and  a  part  only  of  the  piece  of  land  bought  by  the 
testator  was  sold  at  foreclosure  sale.  How  much  that  pait 
was,  or  what  was  the  value  of  it,  does  not  appear  ;  nor  is 
any  fact  shown  by  the  testimony  which  fixes  the  actual  dam- 
ages of  the  plaintiff  by  that  sale. 

We  think  that  there  should  htive  been  some  proof  of  the 
amount  of  the  actual  damage.  It  is  plain  that  the  provisions 
of  the  Bevised  Statutes  above  cited  require  that,  in  actions 
on  such  a  bond  as  this,  there  should  be  a  finding  of  the  actual 
damages ;  and  that,  though  the  judgment  be  entered  for  the 
penalty,  that  there  should  be  a  further  judgment  for  execu- 
tion for  the  damages  assessed,  and  that  the  execution  issued 
in  pursuance  thereof  should  be  indorsed  for  the  collection  of 
the  damages  thus  assessed  (§§  9,  10),  and  a  collection  of  the 
sum  in  any  such  case  will  be  a  satisfaction  of  the  judgment 
until  further  breach  of  the  condition  of  the  bond.  (Sections 
11, 12.)  It  is  aseless  to  refer  to  the  varying  adjudications 
upon  the  subject  of  what  the  obligee  may  recover  in  an  action 
on  a  bond  in  a  penal  sum,  and  with  a  condition  underwritten. 
We  thuik  that  the  provisions  which  we  have  cited  from  the 
statutes  must  control  this  case.  The  principle  which  is 
enacted  by  them  ^as  declared  in  Dole  v.  Moullon  (2  Johns. 
Cas.,  205),  where  it  was  said  that,  if  a  bond  is  conditioned 
for  the  performance  of  a  covenant,  the  penalty  is  not  recov- 
erable, and  that  quantum  damnificcUus  is  the  true  thing  in 
issue.  Li/on  v.  Clark  {supra),  is  relied  upon  by  the  plain- 
tiff; but,  as  we  have  seen,  that  was  the  case  of  a  bond  con- 
ditioned for  the  payment  of  money.  Brainard  v.  Janes  (18 
N.  Y.,  35),  is  also  relied  upon.  It  is  there  said :  That,  whether 
a  surety,  at  the  time  of  his  default,  can  be  held  beyond  the 
penalty  of  his  bond,  is  a  question  of  the  interpretation  and 
effect  of  his  contract ;  and,  whether  interest  can  be  computed 
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after  his  default,  when  the  effect  is  to  increase  his  liability, 
is  a  question  of  compensation  for  the  breach  of  his  contract. 
It  appeared,  in  the  case  last  cited,  that  the  sureties  resisted 
I)ayment  of  the  bond,  until  the  amount  unpaid  by  the  terms 
of  the  condition,  exceeded  the  penalty  of  the  bond.  In  that 
case,  the  obligee  could  not  be  compensated  by  the  payment 
of  the  penalty  only.  But  there  may  be  cases  of  bonds,  con- 
ditioned for  the  doing  of  an  act  or  the  performance  of  a  coy- 
enant,  when  full  compensation  will  be  obtained  by  the  pay- 
ment of  a  less  smn  than  that  named  in  the  penalty ;  and 
then  the  rule  of  compensation  ouly,  should  also  apply.  It  is 
'  said  there,  that  it  may  be  a  reasonable  doctrine  that  a  surety, 
who  has  bound  himself  under  a  fixed  penalty,  has  marked  the 
utmost  limit  of  his  liability.  So,  in  Branguin  v.  Pen^ot  (2 
W.  Bl,  1190),  Ch.  J.  De  Gret  said  :/*  The  bond  ascertains 
the  damage  by  the  consent  of  paities."  We  are  of  the  mind 
that,  in  the  light  of  all  the  decisions,  these  expressions  are  now 
to  be  construed  as  meaning  that  the  amount  of  the  penalty  is 
the  limit,  beyond  which  the  liability  of  the  surety  will  not  go  if 
he  is  prompt  to  pay  it,  not  that  the  damage  may  never  fall 
within  that  limit.  As  we  have  seen  {supia)^  on  a  bond  for 
peiformance  of  a  covenant  quantum  damnificatiLS  is  the  issue. 
If  the  essential  thing  is,  that  there  shall  be  compensation  to 
the  obligee  by  the  surety  for  the  breach  of  the  contract,  that 
may  sometimes  fall  within  the  sum  named  in  the  penalty,  and 
may  sometimes  go  beyond  it.  In  either  case,  the  surety  will 
be  discharged  by  a  payment  of  the  pciial  sum,  promptly 
made  upon  the  happening  of  a  breach  of  the  condition.  If 
he  delays  payment,  his  hability  may  be  carried  fuiiher  in  a 
bond  conditioned  for  the  payment  of  money,  on  the  authority 
of  Brainard  v.  Jones  (supra),  and  up  to  the  amount  of  the 
penalty  and  interest  thereon  from  the  time  of  the  bi-each  and 
up  to  the  date  of  the  judgment  In  a  case  of  a  bond  condi- 
tioned for  the  performance  of  an  act,  that  case  is  not  a  con- 
trolling authority.  The  bond  there  was  not  such.  Our 
judgment  is,  that  it  is  not  the  true  rule  that  in  an  action 
upon  such  a  bond  the  damages  are  invariably  the  amount  of 
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the  peiialty  and  the  interest,  though  it  may  sometimes  amount 
to  that ;  but  that  by  force  of  authoritative  adjudications  and 
by  the  effect  of  the  statutes  cited,  the  actual  damages  are  to  be 
proven;  and  what  they  are  shown  to  be,  within  or  up  to,  the 
penalty  and  interest  may  be  recovered ;  but  no  more  than 
that.  Applying  this  rule  to  this  case,  it  is  seen  at  once  that 
there  must  be  a  new  tiial^  so  that  the  plaintiff  may  prove 
that  which  he  has  not  yet  proven,  what  have  in  fact  been  his 
damages  from  the  sale  on  foreclosure  of  a  part  of  the  piece 
of  land  sold  and  conveyed  to  him  by  the  principal  obligor. 

Some  questions  may  arise  as  to  what  shall  be  deemed  the 
quantum  of  damages ;  whether  the  value  of  the  piece  of  land 
sold  at  the  time  of  the  sale,  or  the  amount  of  the  considera- 
tion paid  therefor  and  interest ;  and  whether  the  delay  of 
the  plaintiff  to  prosecute  has  affected  him  m  the  amount 
which  he  may  recover.  But  these  we  will  not  anticipate. 
The  sole  question  now  undetermined  being  the  amount 
which  the  defendant  should  pay,  his  liability  to  pay  some- 
thing behig  settled,  this  case  may  never  appear  again  in  the 
couits. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

All  concur,  except  Earl,  J  ,  absent. 

Judgment  reversed. 


Horace  J.   Thayer,   Appellant,^!;.  Simeon  R  Manley,        jg  f^\ 

Respondent.  /-^  ^, 

In  an  action  for  the  conversion  of  a  promissory  note  the  measure  of  dam- 
ages is  the  face  of  the  note  and  interest,  unless  it  appear  that  it  is  of 
less  value  because  of  something  which  legitimately  impairs  or  diminishes 
its  value  or  affects  its  validity. 

The  rule  is  the  same  whether  the  note  is  that  of  the  plaintiff  or  of  a  third 
person. 

Whera  m  an  action  for  the  conversion  of  three  notes  made  by  plaintiff,  it 

iq>peared  that  defendant  refused  to  deliver  up  the  notes  on  demand ;  that 

after  the  action  was  commenced,  but  before  trial  one  of  the  notes  became 

due»  and  that  all  of  them  were  still  in  the  possession  of  plointiff.    Held, 
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that  BM  wbpin  the  action  waa  broui^t  defendant  had  it  in  his  iwwer  to 
dispose  of  the  notes  to  a  bona  fide  holder  in  whose  hands  they  would 
have  been  valid*  and  plaintiff  was  then  entitled  to  recover  the  actual 
dama^re  which  might  acciTie  to  him,  this  right  was  not  impaired  by  the 
subsequent  maturity  of  one  of  the  notes  before  a  transfer ;  also  that  as 
the  judgment  and  a  satisfaction  thereof  would  transfer  title  to  the  notes 
to  defendant,  plaintiff  was  entitled  to  i-ecover  the  full  value  ;  but  that  to 
avoid  circuity  of  action  a  provision  should  be  incorporated  in  the  judg- 
ment giving  to  defendant  the  right  to  cancel  and  return  the  notes  as  a 
satisfkction  of  the  damages. 

Although  in  such  case  the  plaintiff  has  a  remedy  by  an  eauitable  action  to 
restrain  defendant  from  transferring,  and  to  compel  the  cancellation  and 
surrender  of  the  notes,  he  is  not  obliged  to  resort  t^  this  remedy,  bat  may 
sue  for  the  conversion. 

Thayer  v.  MarUey  (8  Hun^  661),  modi^tsd. 

(Submitted  Marc'u  21. 187S ;  decided  Ax?n!  i6.  X878.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fouith  judicial  department,  reversing  an  order 
of  Special  Term  denying  a  new  trial,  and  granting  a  new  trial 
unless  defendant  comply  with  certain  conditions  specified,  in 
which  case  directing  a  dismissal  of  the  complaint.  (!Reported 
below,  8  Hun,  550.) 

This  was  an  action  to  recover  damages  for  the  alleged 
conversion  of  three  promissory  notes. 

The  complaint  alleged  and  plaintiff's  evidence  tended  to 
show  that  defendant  in  October,  1872,  by  means  of  ccitaiii 
false  and  fraudulent  representations  induced  plaintiff  to  exe- 
cute and  deliver  to  defendant  three  promissory  notes  of  $500 
each,  payable  to  defendant  or  bearer  two,  three  and  four 
years  from  date  respectively.  Before  either  of  the  notes 
became  due  plaintiff  demanded  them  of  the  defendant,  who 
refused  to  deliver  them  up.  One  of  them  fell  due,  however, 
after  the  action  was  commenced  and  before  the  trial.  Defend- 
ant still  held  the  notes  at  the  time  of,  and  produced  them 
on  the  trial,  .but  did  not  cancel  or  offer  to  deliver  them  to 
plaintiff. 

The  court  charged  the  jury  that  if  they  found  for  the 
plaintiff  he  was  entitled  to  recover  the  amount  of  the  notes 
with  intei-est,  to  which  defendant's  counsel  duly  excepted. 
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The  jury  rendered  a  verdict  for  plaintiff  for  the  amount  as 
directed.  The  General  Term  I'eversed  the  judgment  and 
granted  a  new  trial,  *' unless  the  defendant  shall  cancel  and 
return  the  notes  and  pay  the  costs  of  the  action  within  thirty 
days.  In  the  event  that  he  so  cancels  and  returns  the  notes 
and  pays  said  costs,  including  the  plaintiff's  costs  on  this 
appeal,  then  this  complauit  be  dismissed." 

O.  D,  Murray,  for  appellant.  For  the  conversion  of  a 
note,  the  rule  of  damages  is  the  tace  of  the  note  and  interest, 
unless  reduced  by  showing  payment,  insolvency  of  tlie  maker 
or  some  fact  to  invalidate  the  note.  (IngalU  v.  Lord,  1 
Cow.,  210;  Pottery.  Merclu  Bh.,  28  N.  Y.,  641;  Booth  v. 
Powers,  56  id.,  22;  Evans  v.  Kymer^X  B.  k  Aid.,  528.) 

Sherman  S.  Rogers,  for  respondent.  Plaintiff  was  entitled 
to  recover  nominal  damages  only.  {Booth  v.  Powers,  56 
N.  Y.,  22;  Ingails  v.  Lord,  1  Cow.,  240;  Potter  v.  Merch. 
Bh.,  28  N.  Y.,  641.)  The  measure  of  damages  was  the 
amount  plaintiff  had  been  injured  by  defendant's  wrongful 
act.  {Baker  v.  Drake,  53  N.  Y.,  211;  Decker  v.  Matthews^ 
12  id.,  319;  Barman  v.  LiUiauer,  4  Keyes,  317.) 

« 

Miller,  J.  The  material  question  which  arises  upon  this 
appeal  relates  to  the  measure  of  damages  which  the  plaintiff 
was  entitled  to  recover.  The  making  of  the  notes  by  the 
plaintiff  and  the  delivery  to  the  defendant  was  procured  by 
means  of  &lse  and  fraudulent  representations.  One  of  the 
notes  was  past  due.  Two  others  had  not  arrived  at  matu- 
rity at  the  time  of  the  trial,  and  all  of  them  were  then  in  the 
defendant's  possession.  The  judge,  upon  the  trial,  charged 
that  the  plaintiff  was  entitled  to  recover  an  amount  equal  to 
the  face  of  the  three  notes,  and  a  recovery  was  had  accord- 
ingly. We  think  there  was  no  error  in  the  charge.  The 
rule  of  damages  in  civil  actions,  in  contract  or  tort,  except 
in  cases  where  punitory  damages  are  awarded,  is  a  just 
indemnity  for  the  wrong  which  has  been  done,  and  no  more, 


308 


ThATER  v.   MAlfLBT. 


[hisichf 


Opinion  of  the  Court,  i)er  Millbb,  J. 


and  the  true  test  by  which  this  is  to  be  determiued  is  the 
amount  of  injury  which  the  plaintiff  has  sustained.  {Baker 
V.  Drakey  53  N.  Y.,  211.)  When  the  action  is  for  the  con- 
vereion  of  the  negotiable  note  of  a  third  person,  the  measure 
of  damages  is  the  amount  of  such  note  and  intei-est,  unless  it 
is  of  less  value  by  reason  of  payment  of  the  same,  insolvency 
of  the  maker,  or  some  other  lawful  defense,  which  legiti- 
mately impairs  or  diminishes  from  its  value  or  affects  its 
validity.  {Booth  v.  Powers,  56  N.  T.,  22;  Potter  v.  Merck. 
Bk.,  28  id.,  641;  Ingalls  v.  Lot^d,  1  Cow.,  240;  ^eff  v. 
Clute,  12  Barb.,  466;  Sedg.  on  Damages  [2d  ed.],  488.) 
The  same  rule  applies  when  an  action  is  brought  for  the  con- 
version of  a  note  of  the  plaintiff.  {Evans  v.  Kymer,  1  Bam. 
&  Ad.,  528;  Decker  v.  MaOiews,  12  N.  Y.,  313.)  In  the 
cose  last  cited,  the  note  was  transferred  to  a  bonajide  holder, 
and  it  was  held  that  the  plaintiff  was  liable  for  the  amount 
of  the  note,  as,  the  presumption  was  that  he  had  paid  it,  or 
would  pay  it,  voluntarily,  or  that  he  would  be  compelled  to 
pay  it.  It  was  said,  however,  that  **  the  note  in  the  hands 
of  any  one  but  a  bona  fide  holder  was  without  value."  In 
the  case  at  bar,  the  defendant  had  not  parted  with  the  notes, 
and  was  still  in  the  possession  of  the  same.  While  he  was 
the  holder,  perhaps  a  perfect  defense  to  their  validity  existed, 
provided  such  defense  was  interposed  as  the  verdict  of  the 
jury  shows  that  the  defendant  held  them  without  any  right 
But  the  defendant  had  it  in  his  power  to  dispose  of  them ; 
and,  when  the  notes  were  demanded,  he  refused  to  deliver 
up  the  same,  and  then,  or  even  after  the  action  was  brought, 
the  defendant  could  have  transfeired  them  to  a  bonxi  fide 
holder  before  they  became  due,  and  they  would  have  been 
valid  in  his  hands.  The  plaintiff  thus  being  liable  to  the 
risk  of  being  obliged  to  pay  the  notes  when  the  action  was 
brought,  he  was  entitled  to  recover  the  actual  damage  which 
might  accrue  to  him  by  reason  of  any  transfer  of  the  same, 
and  that  right  is  not  impaired  by  the  fact  that  one  or  more 
of  the  notes  might  become  due  at  the  time  of  a  future  trial. 
The  cause  of  action  existed  when  the  suit  was  brought,  and 
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camiot  thu8  be  impaired  or  frittered  away.  It  being  a  legal 
presumption  that  the  plaintitt'  would  either  pay  willingly  or 
be  compelled  to  pay  tlie  notes,  he  was  entitled  to  recover 
the  amount  of  the  notes  which  alone  would  indemnify  him 
against  the  same.  Mere  nominal  damages  would  not  covet 
the  full  amount  of  loss  which  mis:ht  be  incurred.  A  recov- 
ery  for  the  conversion  or  for  the  taking  of  a  specific  chattel 
and  satisfaction  of  the  judgment  changes  the  property  in  a 
chattel  by  operation  of  law,  on  the  principle  that  solutio  pre' 
til  emptionis  loco  habetujr^  where  the  transfer,  by  such  means, 
is  considered  as  a  complete  and  absolute  change  of  title. 
{fisterhoul  v.  Roberts^  8  Cow,,  43;  CurlisY.  Groat^  6  Johns., 
168.)  The  defendant,  therefore,  by  paying  up  a  judgment 
for  nominal  damages,  would  be  authorized  to  collect  the 
notes  and  to  enforce  payment  of  the  same,  and  thus  the 
plaintiff  would  be  compelled  to  pay  the  notes.  It  is  true  the 
plauitiff  had  a  perfect  remedy  by  an  equitable  action  restrain- 
ing the  defendant  from  transferring  the  notes,  and  to  comi^l 
their  cancellation  and  delivery.  (Story  Eq.  Jurs.,  ^  906.) 
He  was  not  obliged  to  resort  to  this  mode  of  procedure,  as 
the  defendant  had  wrongfully  converted  the  notes,  and  he 
had  a  complete  right  of  action  to  recover  the  value  of  the 
same.  This  conclusion  leads  to  a  reversal  of  the  judgment 
of  the  General  Term,  and  to  an  affirmance  of  the  oixler  of  the 
Special  Term,  denying  a  new  triaL  We  are  of  the  opinion, 
however,  that  justice  may  be  done  in  accordance  with  estab- 
lished legal  rules,  without  tiiis  result. 

The  defeudimt  might  have  asked,  upon  the  trial,  to  amend 
his  answer  by  setting  up  as  a  defense  that  one  of  the  notes 
was  past  due  and  in  his  hands  undisposed  of,  and  that  he 
held  the  other  notes,  and  was  willing  to  surrender  the  same, 
and  thereby  offering  to  do  so.  The  dburt,  in  such  a  case, 
would  have  the  power  to  grant  the  application  upon  such 
terms  as  might  be  just.  He  did  not  do  this ;  and,  as  this 
court,  upon  appeal,  has  authority  to  conform  the  pleadings 
to  the  facts,  as  found  and  presented  upon  the  trial,  and  as 
'  such  a  course  would  prevent  a  circuity  of  action  and  promote 
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the  ends  of  justice,  there  is  no  reason  why  the  pleadings  may 
not  be  considered  as  amended  accordingly.  In  that  aspect 
of  the  case,  the  order  of  the  General  Term  should  be  modi- 
fied and  judgment  ordei*ed  for  the  plaintifi'  on  the  verdict 
for  the  full  amount  of  his  recovery,  with  costs,  unless  the 
defendant,  within  thirty  days  after  filing  the  remittitur, 
cancels  and  returns  the  notes  and  pays  the  plaintiff's  costs, 
in  which  case  the  complaint  is  dismissed. 

All  concur  in  result,  except  Eabl,  J.,  dissenting. 

Ordered  accordingly. 


118-^'       Mary  E.  Matson,  Respondent,  v.  The  Fabm  Buildings 

Insurance  Company,  AppelUmt. 

A  policy  of  fire  insuranoe  provided  tliat  the  insurer  should  not  be  fiable  for 
loss  occasioned  by  the  use  of  kerosene  oil  as  a  lig^ht  in  any  bam  or  out- 
building. In  an  action  upon  the  policy,  held,  that  the  condition  was  not 
simply  a  provision  against  the  habitual  use  of  the  oil,  but  that  its  use 
upon  a  single  occasion,  if  it  caused  a  loss,  i.  e.,  if  loss  would  not  have 
resulted  if  other  oil  had  been  used,  forfeited  the  policy. 

Also,  hdd,  that  the  condition  contemplated  and  provided  against  the  dan- 
ger resulting  from  the  upsetting  or  breaking,  by  some  intervening  acci- 
dent, of  a  lamp  filled  with  the  oil  named,  as  well  as  to  a  direct  and 
immediate  effect  therefrom,  such  as  an  explosion. 

To  render  the  direction  of  a  verdict  subject  to  the  opinion  of  the  court  at 

(General  Term  proper,  all  the  facts  necessary  to  enable  the  court  to  render 

"*     a  final  Judgment  must  be  conceded  or  established  beyond  controversy. 

MaUon  v.  JF*.  B,  Ins.  Co,  (9  Hun,  415),  reversed. 

(Argued  March  26, 1878 ;  decided  April  16, 1878.) 

Appeal  from  judgment  of  the  Greneral  Term  of  tne 
Supreme  Ourt  in  the  fourth  judicial  department,  in  favor  of 
plaintiff,  entered  updh  an  order  directing  judgment  on  a  ver- 
dict taken  subject  to  the  opinion  of  the  court  at  General 
Term.     (Reported  below,  9  Hun,  415.) 

This  action  was  brought  upon  a  policy  of  fire  insm-ance 
issued  by  defendant  covering,  among  other  property,  two 
barns. 


1878.]      Matsow  v.  Fakm  Builmnqs  Insurance  Co.         311 


Statement  of  caae. 


The  policy  coutaiued  a  provision  iii  substance,  that  the 
defendant  should  not  be  liable  for  a  loss  oociisioncd  by  the 
use  of  kei-osene  oil,  burning  fluid,  or  any  chemical  fluid,  or 
any  chemical  oil  as  a  light  in  any  barn  or  outhouse.  On  the 
morning  of  the  19th  of  September,  1871,  the  plaintifi''s  hus- 
band took  a  kerosene  lamp  and  went  into  one  of  the  barns  to 
catch  a  couple  of  fowls.  He  placed  the  lamp  on  the  end  of 
a  plank,  then  caught  one  of  the  fowls ;  while  in  pursuit  of 
the  other  a  fowl  flew  against  the  lamp,  throwing  it  over  on 
the  straw,  which  took  fire,  and  the  barn  was  destroyed.  On 
the  trial  the  defendant's  counsel  asked  for  a  nonsuit  on  the 
ground  that  the  condition  above  mentioned  was  violated,  and 
the  policy  thei-eby  rendered  void.  The  court  overruled  the 
motion,  and  directed  a  verdict  for  plaintiff  for  the  amount 
of  the  loss,  subject  to  the  opinion  of  the  court  at  General 
Term,  to  which  defendant's  coimsel  duly  excepted.  A  ver- 
diet  was  rendered  accordingly. 

* 
S.  Harlf  for  appellant.     It  matters  not  how  much  or  how 

little  kerosene  oil  was  used  as  a  light,  so  long  as  its  use  occa- 
sioned the  loss.  {Jube  v.  Brooklyn  F.  Ins.  Co,^  28  Barb., 
412;  Jefminffsv.  C/ienango  Co.  Ins.  Co.,  2  Den.,  75;  Wilson 
V.  He7'k.  Co.  Ins.  Co.,  2  Seld.,  53;  BurriU  v.  8ar.  Co.  Ins. 
Co.,  5  Hill,  188;  Chaffie  v.  Cat.  Co.  Ins.  Co.,  18  N.  Y.,376; 
JSrorvn  V.  Cat.  Ins.  Co.,  id.,  385.)  It  was  not  necessary  to 
show  that  the  use  of  the  kerosene  was  habitual  (  Westcoti 
V.  77iompson,  18  N.  Y.,  363;  Reynolds  v.  Com.  F.  Ins.  Co., 
47  id.,  597;  Avb.  CUy  Bank  v.  Leonard,  40  Barb.,  119; 
Lamott  V.  Hud.  li,  Ins.  Co,,  17  N.  Y.,  199,  note;  Alston  v. 
JUech.  Mut.  Ins.  Co.,  4  Hill,  329;  Ifortm  v.  Woodruff,  2 
N.  Y.,  153;  Glen  v.  Lewis,  20  Eng.  L.  &  Eq.,  364;  Harper 
V.  Albany  Mut.  Ins.  Co,,  17  N.  Y.,  194.)  It  was  not  material 
whether  plaintiff  knew  of  the  use  of  the  kereseu^e  oil  or  not. 
(1  Phil,  on  Ins.,  410,  chap.  9,  §  10;  1  Arn.  on  Ins.,  587; 
Mead  v.  iT.  W.  Ins.  Co.,  7  N.  Y.,  530,  533;  Murdoch  v. 
Chenango  Co.  Ins.  Co.,  2  id.,  210;  Duncan  v.  Sun  F.  Ins. 
Co.,  6  Wend.,  488;    Worcester  v.  Worcester  F.  Ins.  Co.,  9 
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Gray,  27;  Flanders  on  Ins.,  480;  8L  John  v.  Arn,  Mu.  F. 
and  M.  Ins.  Co.,  UN.  Y.,  516;  Haywood  y.  L.  L.andF. 
Ins.  Co.,  7  Bosw.,  385;  Briggs  v.  If.  Am  and  Mer,  Ins, 
Co.,  53  N.  Y.,  446.) 

8.  If.  Dada,  for  respondent  The  condition  that  a  I<i3s  occa- 
sioned by  the  use  of  kerosene  oil  should  relieve  defendant 
from  liability  meant  a  customary  and  habitual  use,  as  distin- 
guished from  the  use  of  it  on  a  single  occasion.  (  OHfeil  v.  Buf- 
falo L\s.  Co.,  3  Corns.,  122;  Gates  \.  Madison  Ins.  Co.,  1  Sel., 
469;  Bi*easted  v.  Farmer^  L.  and  T.  Co.,  4  id.,  305;  Hynds 
V.  Schenectady  Co.  Mu.  Ins.  Co.,  1  Kem.,  554;  Bumstead  v. 
ZHvidejid  Mu.  Ins.  Co.,  2  id.,  81;  Hoffman  y.  ^tna  Ins.  Co., 
32  N.  Y.,  405;  Reynolds  y.  Commeixe  Fire  Ins.  Co.  ofN.  Y., 
47  id.,  597;  Rann  v.  Home  Ins.  Co.,  59  id.,  387;  If.  Y.  Eq. 
Ins.  Co.  V.  Langdon,  6  W.  R,  623;  Pottery.  Bank  of  Ithaca, 

5  Hill,  490;  id.,  591,  note  "o/'  Dobson  y.  Lotheby,  22 
Eng.  C.  L.  R.,  260;  Shaw  y.  Eobberds,SS  id.,  12,  15,  16; 
Moore  v.  Pro.  Ins.  Co.,  29  Maine,  97;  Bennett  v.  Eufaula 
Home  Ins.  Co.,  46  Ala.,  11;  2  Green  Ev.  [3ded.],  §  408;  Van 
Valkenburgh  v.  Amer.  Pop.  Life  Ins.  Co.,  5  N.  Y.  W.  Dig., 
89;  Williams  v.  New  England  Mu.  Ins.  Co.,  31  Me.,  219.) 
As  the  use  of  the  kerosene  was  the  remote  and  not  the 
proximate  cause  of  the  fire,  defendant  was  not  released. 
{Gates  y.  Mad.   Co.  Ins.   Co.,   1  Seld.,  478;  1  Kem.,  15; 

6  Lans.,  72;  Sauter  v.  K.  Y.  C.  and  H.  R.  R.  R.  Co., 
6  Hun,  450 ;  Ins.  Co.  v.  Tweed,  7  WaL,  44 ;  Cuff  y. 
N.  and  If.  Y.  R.  R.  Co.,  35  N.  J.,  17;  Whart.  on  Neg., 
§  134;  Lmeyy.  W.  U.  Tel.  Co.,  60  N.  Y.,  198;  Kellogg  y. 
St.  P.  and  M.  R.  R.  Co.,  5  N.  Y.  W'kly  Dig.,  213;  Tisdale 
V.  InJiabs.  of  Norton,  8  Mete.,  888;  Marble  v.  City  of  Wor- 
cester, 4  Gray,  395;  Crain  v.  Petrie^  6  Hill,  522;  Bann  v. 
N.  Y.  a  R.  R.  Co.,  35  N.  Y.,  210;  Fairbanks  y.  Kerr,  70 
Penn.,  86;  Kmch  y.  Hielman,  4  N.  Y,  W.  Dig.,  163;  Shu- 
gart  v.  Egan,  id.,  493.)  The  kerosene  having  been  used 
without  plaintiff's  knowledge  or  authority,  defendant  was  not 
relieved  from  liability.     {Ins.  Co.  N.  Am.  y.  McDotixueU^  50 
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III.,  120;  Aurora  Ins.  Co.  v.  JSV2dfy,  55  id.,  213;  Mickey  y. 
Bur.  Ins.  Co.^  35  Iowa,  174;  Lord  v.  Citizens\  etc.,  Ins.  Co.^ 
4  Gray,  221.) 


Rapallo,  J.  The  policy  provided  that  the  defendant 
should  not  be  liable  for  a  loss  occasioned  by  the  use  of  kerosene 
oil  as  a  1  ight  in  any  bam  or  outbuilding.  The  court  at  General 
Term  held,  that  the  use  referred  to  in  this  provision  was  the 
habitual  use  of  the  specified  material,  and  not  its  use  on  a 
suigle  occasion.  Thus  construed,  the  clause  would  read  that 
the  defendant  should  not  be  liable  for  a  loss  occasioned  by 
the  habitual  use  of  kerosene  oil,  etc.  We  cannot  concur  in 
this  construction.  In  the  nature  of  things,  if  the  use  of 
kerosene  oil  occasioned  the  loss,  the  result  must  have  been 
caused  by  such  use  on  some  pai-ticular  occasion,  and  it  would 
bo  of  very  little  moment  whether  or  not  the  oil  had  been 
habitually  used  previously  without  doing  injury.  It  is 
impossible  to  conceive  how  such  previous  habitual  use  of 
the  aiticle  could  have  caused  the  fire.  If  immediately  after 
taking  out  the  policy,  kerosene  oil  was  used,  and  on  the  very 
first  occasion  it  set  fire  to  the  bam,  according  to  the  construc- 
tion claimed  the  loss  would  be  recoverable,  because  there 
must  have  been  a  previous  habitual  harmless  use  of  the  oil 
to  entitle  the  insurance  company  to  the  benefit  of  the  stipu- 
lated exemption.  Such  could  not  have  been  the  intent  of 
the  stipulation.  Its  intent  clearly  was  to  exempt  the  com- 
pany from  liability  for  any  loss  occasioned  by  kerosene  when 
employed  as  a  lighting  material.  The  essence  of  the  contract 
yfoa^  that  for  a  loss  occasioned  by  that  substance,  so  employed, 
the  company  should  not  be  liable.  The  object  of  the  clause 
was  not  to  prohibit  the  use  of  kerosene,  if  the  insured  chose 
to  use  it  at  her  own  risk.  If  the  agreement  had  been  that 
the  use  of  kerosene  oil  for  lighting  purposes  should  vitiate 
the  policy,  whether  it  caused  a  loss  or  not,  there  might  be 
some  color  for  the  argument  that  the  danger  intended  to 
be  guarded  against  was  that  of  the  habitual  use  of  the  article 
and  not  its  accidental  use  on  an  isolated  occasion.    But  such 
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is  not  this  provision.  The  use  of  the  oil  was  not  prohibited, 
and  would  not,  however  habitual,  have  affected  the  policy. 
The  point  of  the  condition  was  that  if  it  so  happened  that 
a  loss  was  occasioned  by  that  material  being  used  as  a  light, 
such  loss  was  not  insured  against.  It  was  analogous  to  the 
case  of  a  policy  exempting  the  company  from  any  loss 
occasioned  by  an  explosion. 

But  it  was  not  sufficient  to  exempt  the  company,  that  the 
fii*e  was  set  by  a  lamp  which  happened  to  be  fed  with  kero- 
sence  oiL  The  employment  of  that  particular  material  must 
have  occasioned  the  fire.  If  the  circumstances  were  such 
that  it  could  be  clearly  seen  that  the  result  would  have  been 
the  same  had  the  lamp  been  fiUed  with  lamp  oil  —  as  for 
instance,  if  the  flame  of  the  lamp  while  burning  in  the  natu- 
ral way  had  come  in  contact  with  combustible  matter,  it 
would  be  obvious  that  the  loss  was  not  occasioned  by  the  use 
of  kerosene.  But  if  the  circumstances  were  such  that  the  fire 
was  fairly  attributable  to  the  use  of  kerosene,  as  &r  instance, 
if  the  lamp  had  bui*st,  or  had  l)een  upset  in  auch  a  manner 
that  if  it  had  been  filled  with  ordinary  oil  it  would  have  been 
extinguished,  but  from  being  filled  with  kerosene  it  continued 
to  bum,  or  its  contents  were  spilled  and  burned  as  oil  would 
not  have  done,  and  this  caused  the  fire,  then  it  would  be 
reasonably  certain  that  the  loss  was  occasioned  by  the  use  of 
kerosene. 

Whether  the  use  of  kerosene  occasioned  the  fire  was  a 
question  of  fact,  essenti«d  to  the  determination  of  the  c«se. 
It  was  to  be  ascertained  from  circumstances  and  inferences 
to  be  drawn  from  them,  and  these  were  matters  for  the  con- 
sideration of  the  jury  and  not  of  the  court  The  case  seems 
to  have  been  considered  at  Greneral  Term  on  the  assumption 
that  the  fire  was  occasioned  by  the  use  of  kerosene,  and  to 
have  been  decided  on  the  ground  that  such  use  not  having 
been  habitual,  the  company  was  not  exempt  from  liability. 
The  facts  stated  In  the  case  are  not  sufficient  to  show  whether 
the  loss  was  or  was  not  thus  occasioned,  and,  therefore,  it 
was  not  a  proper  case  for  a  verdict  subject  to  the  opinion  of 
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the  court.  To  render  the  direction  of  such  a  verdict  proper, 
all  the  facts  necessary  to  enable  the  court  to  render  a  final 
judgment  one  way  or  the  other  must  be  conceded  or  estab- 
lished beyond  controversy.  The  case  as  presented  is  deficient 
in  this  I'espect. 

We  do  not  think  that  the  circumstance  that  the  lamp  wjis 
upset  by  a  fowl  js  decisive.  Some  accident  must  ordinarily 
intervene  to  produce  a  fire  from  the  use  of  a  kerosene  light. 
The  provision  of  the  policy  cannot  justly  be  c<Hi8trued  so  as  to 
confine  it  to  the  direct  and  immediate  eifect  of  the  kerosene, 
such  as  an  explosion,  but  must  be  held  to  have  contemplated 
the  danger  resulting  from  the  upsetting  or  bre^ng,  by  some 
intervening  accident,  of  a  lamp  filled  with  the  highly  inflam- 
mable substance.  Neither  was  the  fact  that  the  lamp  was 
taken  into  the  bam  by  the  {daintiff 's  husband  and  not  by  her, 
important.  The  exemption  cannot  be  so  construed  as  to 
confine  it  to  the  case  of  a  use  of  the  article  by  the  plaintiff 
in  person,  or  by  her  express  direction.  If  used  in  the  bam 
by  any  member  of  the  household,  lawfully  thei-e,  it  is  within 
the  terms  of  the  policy.  It  is  not  necessary  to  consider 
what  would  have  been  the  effect  if  introduced  into  the  bam 
by  a  trespasser. 

We  are  of  opinion  that  there  was  a  mistrial,  and  that  the 
judgment  must  be  reversed  and  a  new  trial  ordered ;  costs 
to  abide  the  event. 

All  concur,  except  Eabi^,  J.,  not  sitting. 

Judgment  reversed. 


Chbistofheb  Msteb,  Bespond^it,  v.  Francis  S.  Lathbop,  1-^3-311 
as  Assignee,  etc.,  Impleaded,  etc..  Appellant.  V^  ^^ 


In  an  action  to  foredose  certain  mortgages  it  a] 
of  W.,  then  the  owner  of  the  mortgaged  premises,  twelve  promiaBory 
notes  executed  by  W.,  and  gave  to  the  latter  a  receipt  stating  that  he 
received  the  notes  in  full  for  principal  and  interest  of  the  bonds  and 
mortgages,  and  agreeing  to  assign  to  such  parties  as  W.  might  designate 
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when  called  for.  Held,  that  the  instrument  showed  upon  its  face  a  payment 
of  the  mortgages,  and  that,  as  it  was  unambiguous,  parol  evidence  was 
not  admissible  to  explain  or  vary  it. 

But  hddt  that  evidence  was  competent  showing  that  there  was  a  mistake, 
that  this  was  not  the  agi^eement  of  the  parties,  and  that  the  instru- 
ment was  executed  by  plaintiff  and  accepted  by  W.  in  entire  misappre- 
hension as  to  its  nature  and  effect. 

Also  held,  that  as  there  was  evidence  in  the  case  sufficient  to  justify  a  find- 
ing that  there  was  a  mistake,  such  a  finding  would  be  presumed  for  the 
purpose  of  sustaining  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee. 

Also  ?ield,  that  it  was  not  necessary  to  set  forth  the  mistake  in  the  com- 
plaint, and  to  ask  for  a  reformation  of  the  agreement,  as  the  action  was 
not  founded  thei*eon,  and  plaintiff  was  not  bound  to  anticipate  the  defense; 
also  that  it  wajs  an  afiHrmati  ve  defense  not  requiring  a  reply,  and  when  the 
agreement  was  presented  on  the  trial  plaintiff  had  the  right  to  meet  it 
by  evidence  of  the  mistake. 

(Argued  Mai'ch  26, 1878 ;  decided  April  16,  1878.) 

Appeal  on  the  part  of  defendant  Lathrop  from  judg- 
ment of  the  General  Term  of  the  Supreme  Court  m  the 
second  judicial  department,  affirming  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee.  ^Reported 
below,  10  Hun,  66.) 

This  action  was  brought  to  foreclose  four  mortgages  of 
$3,060  each,  made  by  the  defendant  Fickett  to  one  Herbert, 
iftid  assigned  first  to  Beckwith  and  then  to  the   plaintiff. 

The  premises  covered  by  the  mortgages  were  conveyed^y 
Fickett  to  James  A.  Williamson,  who  assumed  the  payment 
of  the  mortgages.  On  the  19th^day  of  June,  1874,  when 
Williamson  was  the  owner  of  the  premises,  and  the  plaintiff 
was  the  holder  of  the  mortgages,  Williamson  made  his 
twelve  several  promissory  notes  for  upwards  of  $1,000 
each,  payable  to  his  own  order,  one  eveiy  month,  which 
were  iufloi'sed  by  him  in  blank,  and  delivered  to  the  plain- 
tiff, who  accepted  them,  and  at  the  same  time  signed  and 
delivered  to  Williamson  the  following  instrument : 

**New  York,  June  19,  1874. 
"  Received  from  James  A.  Williamson  his  twelve  promis- 
sory notes,  as  per  memorandum  above,  bemg  in  full  for  priu- 
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cipal  and  interest  of  four  bonds  and  mortgages  made  by 
H.  E.  Fiekett  on  four  houses  and  lots  on  Wythe  avenue, 
Brooklj'n,  which  B.  and  M.  I  hereby  agree  to  assign  to  such 
parties  as  he  may  designate  when  called  for. 

*'  C.  MEYER." 

The  first  three  of  these  twelve  notes  were  paid,  and  the 
plaintiff  offered  to  surrender  the  remaining  nine  on  the  trial. 
Before  the  conunencement  of  this  action  Williamson  was 
adjudged  a  bankrupt,  and  the  defendant  Lathrop  was 
appointed  his  assignee  in  bankrui)tcy. 

This  action  was  defended  by  defendant  Lathrop,  on  the 
ground  that  the  acceptance  of  the  promissory  notes,  and  the 
giving  of  this  instrument  by  the  plaintiff  was  a  payment  of 
the  mortgages. 

The  further  material  facts  appear  in  the  opinion. 


William  G.  Wilson^  for  appellant.  Plaintiff,  by  the 
receipt  given  by  him  June  19,  1874,  parted  with  all  bene- 
ficial interest  in  the  bonds  and  mortgages  in  suit,  and  it  could 
not  be  varied  by  parol  testimony.  (  Van  Bokhelen  v.  Taylor^ 
62  N.  Y.,  105;  Veeder  v.  Oooley,  2  Hun,  74;  Woodbridgey. 
8pooner,  3  B.  4  Aid.,  233;  Beard  v.  Wliite,  1  Ala.,  439; 
Fairfield  Co.  Turnpike  Co.  v,  TJiorp^  13  Conn.,  172;  laojacs 
V.  Elkins,  11  Vt.,  682;  Adams  v.  Woodley,  1  M.  A  W.,  379; 
Hutcliina  v,  Hebbard^  34  N.  Y.,  34;  Bumoell  y.  Bomeer,  37 
id.,  312;  Barker  v.  Bradley^  42  id.,  316;  Hopey.  Balen,  58 
id.,  380;  1  Greenl.  Ev.,  §  282;  Egleaton  v.  Knickerhockei\  6 
Barb.,  458;  Corny. dZnapp,  8  N.  Y.,  402;  Miltony.  H.  R. 
Steamboat  Co.,  4  Laus.,  76;  Wells  v.  2'ke  Navigation  Co.j 
8  N.  Y.,  375.)  There  was  no  case  made  for  the  reformation 
of  the  instrument  on  the  ground  of  fraud  or  mistake. 
{Jackson  v.  Hayner,  12  J.  R.,  471;  IlaUenbeck  v.  De  Wittf 
2  id.,  404;  Faiu}eU  v.  Currier,  109  Mass.,  79;  Greenfield's 
Est.,  14  Penn.  St.,  496;  2  Story's  Eq.  Jur.,  §  200  a ;  Bush 
y.  TiUey,  49  Barb.,  604;  LeavUt  v.  Palmer,  3  N.  Y.,  38;  5 
Bosw.,  245;  1  Greenl.  Ev.,  296  a;  Lyman  v.  XJ.  Ins.  Co., 
17  J.  K.,  376;  Phcmic  Fire  Ins.  Co.  v.  Gvmee,  1  Paige, 
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279;  Boardman  v.  Davidson,  7  Abb.  Pr,  [N.  S.J,  439; 
jyevins  v.  Zhmlap,  33  N.  Y.,  680;  ITent  v.  Manchester ,  29 
Barb.,  597;  P««H«ff  v.  Wilson,  2  Abb.  Pr.  [N.  S.],  469.) 

W.  H.  Williams,  for  respondent.     The  bonds  and  mort- 
gages were  not  extinguished  by  the  delivery  by  Williamson 
of  his  promissory  notes  and  their  acceptance  by  plaintiff. 
{Cole  V.  Sa^ett,  1  Hill,  518;  Fri^m  v.  Zamed,  21  W.  E., 
452;  Safe  v.   Gailagher,  3  E.  D.   Smith,  507;  Corlies  v. 
Gumming,  6  Cow.,  181;  Muldon  v.  Whitlock,  1  id.,  290, 306; 
OlcoU  V.  Bat/ibone,  5  W.  R,  490;  Hawley  v.  Foote,  19  id., 
516;  Huglies  v.  WViee&r,  8  Cow.,   77;    Winst&id  Bank  v. 
TTeAi,  39  N.  Y.,  325;  Syracuse  R.  R.  Co.  y.  CoUins,  3  Lans., 
29;  Smith  v.  itfz7fer,  43  N.  Y.,  171;  iTe?/ v.  i?eeSe,  13  N.  Y, 
556;    Waydell  v,  2/iier,  5  Hill,  448;  €h*egory  v.  Thomas,  20 
W.  R.,  17.)     The  burden  of  proof  was  on   defendants  of 
showing  affirmatively  that  plaintiff  agreed  to  take  the  notes 
in  payment,  and  intended  that  the  bonds  and  moilgages 
should  be  extinguished  by  them.     {Vail  v,  Foster,  4  N.  Y, 
312;    WaydeU  v.  Xwer,  3  Den.,  410;  Hill  v.  Beebe,  13  N.  Y, 
662;  Bovswell  v.  Poineer,  37  id.,  312;  I^oel  v.  Mun^ay,  13 
id.,   167;    JWticr  v.  Bank  of  Fox  Lake,  3  Keyes,  425; 
Flotoer  v.  Lanoe,  69  N.  Y.,  608.)     The  receipt  contained  an 
agreement  to  assign,  and  no  extinguishment  of  the   bonds 
and  mortgages  oould  be  predicated  thereon.     {PJuimpry  v. 
Coqpe,  32  N.  Y.,  543;  Davoes  v.  Chojmberlin,  Ct.  Apps., 
1860;  Mickles  v.  Townsend,   18  N.  Y.,  582.)     The  agree- 
ment  was  not  an  accord  and  satisfactioM.     {Day  v.  Rotli^  18 
N.  Y.,  448;  Russell  v.  Lt/IIc,  6  Wend.,  391;   Tilton  v.  AlcoU, 
16  Barb.,  598;    Van  Allen  v.  Jone«,  10  Bosw.,  369.)     The 
burden  of  proof  to  show  that  the  parties  intended,  by  the 
i*eceipt,   to  effect  an  actual  transfer  and  sale  was  on  the 
defendants.     {Heinemann  v.  Heard,  62  N.  Y.,  455;  Chitty 
on  Contr.   [10th  Am.  ed.],   118;  Hutchitis  v.  Hebbard,   34 
N.  Y.,  24;  Barker  v.  Bradley,  42  id.,  310;  Hope  v.  Balen^ 
58  id.,  382;  Greenl.  Ev.,  vol.  1,  p.  284  a.)     The  agreement 
being  without  consideration  was  not  bindhig  upon  plaintiff. 
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(Chitty  on  Con.  [10th  Am.  ed.],  28;  1  Pars,  on  Con.,  558; 
JBcUes  V.  Iio8ekrans,  37  N.  Y.,  409;  Purchase  v.  MaUison,  3 
Bosw.,  310;  Highy  v.  N.  Y.  Harlem  R.  R.  Co.,  id.,  497; 
Van  Allen  v.  Jonea^  10  id.,  369;  Home  Ins.  Co.  v.  Wat- 
son, 59  N.  Y.,  390;  Crosby  v.  Wood,  6  id.,  369;  Cole  v. 
Sackett,  1  Hill,  516;  McDonald  v.  NdUan,  2  Cow.,  139; 
Day  V.  iio^A,  18  N.  Y»,  448.)  Parol  testimony  was  compe- 
tent to  show  what  the  whole  contract  was  of  which  the 
receipt  was  a  part.  (Chitty  on  Con.  [10th  Am.  ed.],  118; 
Hutchina  v.  Hebbard,  34  N.  Y.,  24;  Barker  v.  Bradley,  42 
id.,  316;  Hope  v.  Baku,  58  id.,  382;  GreenL  Ev.,  vol.  1., 
p.  234,  note  a ;  Toby  v.  Barber,  5  J.  R,  68;  Johnson  v. 
Weed,  9  id.,  310.) 

Miller,  J.  The  right  of  the  plaintiff  to  recover  in  this 
action  depends  upon  the  construction  to  be  placed  upon  the 
transaction  which  took  place  between  the  plaintiff  and  Wil- 
liamson, the  former  owner  of  the  mortgaged  premises,  on  the 
19th  day  of  June,  1874.  The  plaintiff,  who  was  then  the 
holder  of  the  mortgages,  the  title  to  which  is  involved  in 
this  action,  received  from  Williamson  twelve  promissory 
notes  of  $1,000  each,  payable  at  different  times,  and  executed 
back  and  delivered  to  said  Williamson  an  instrument  by 
which  he  acknowledged  that  he  received  said  notes,  as  per 
memorandum,  and  which  contained  the  following  language  : 
"  Being  in  full  for  principal  and  interest  of  four  bonds  and 
mortgages,"  •  •  •  ** which  b.  and  m.  I  hereby  assign' 
to  such  parties  as  he  may  designate  when  called  for."  It  is 
claimed  that  the  delivery  by  Williamson  of  his  promissory 
notes,  and  their  acceptance  by  the  plaintiff  was  a  full  pay- 
ment for  the  bonds  and  mortgages,  and  operated  in  law  to 
discharge  and  extinguish  the  same.  The  general  rule  no 
doubt  is  that  the  taking  of  a  promissory  note  by  the  debtor 
does  not  impair  or  affect  the  original  debt,  unless  such  note 
be  actually  paid  when  due,  and  the  creditor  may  notwith- 
standing recover  on  the  original  cause  of  action.  Where, 
however,  the  proof  is  quite  clear  that  it  was  the  intention  of 
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the  parties  that  the  notes  received  should  constitute  a  pay- 
ment, it  niust  be  considered  as  such.  This  rule  clearly 
applies  where  there  is  a  contract  in  writing  which  expi-esses 
upon  its  face  that  the  notes  are  received  in  full  payment. 
The  instrument  executed  and  delivered  by  Williamson  to 
the  plaintiff  states  explicitly  that  the  notes  were  so  received, 
and  in  support  of  such  a  statement  it  further  provides  for 
the  transfer  of  the  bonds  and  mortgages  to  such  parties  as 
may  be  designated  by  Williamson  when  an  assignment  shall 
be  called  for,  which  is  inconsistent  with  the  idea  that  a 
payment  was  not  within  the  terms  of  the  instrument.  The 
fair  import  of  the  language  employed,  as  it  reads,  without 
any  explanation,  is  that  the  notes  were  received  in  full  pay- 
ment for  the  bonds  and  mortgages,  and  it  will  not  bear 
the  interpretation  of  a  receipt  with  a  mere  promise  to 
assign  at  a  future  time,  which  was  without  consideration, 
unless  the  notes  were  paid,  and  that  the  plaintiff  was  to  hold 
the  bonds  and  mortgages  until  the  notes  were  paid.  The 
true  inteiprctation  of  the  agreement  evidently  is  that  the 
notes  were  in  full  payment,  and  that  an  ai«igunient  was  to 
be  made  to  any  pei-son  whom  Williamson  might  designate 
when  the  plaintiff  should  be  called  upon  to  make  the  assign- 
ment and  tmnsfer  the  same,  and  hence  as  it  stood  there  was 
a  valid  agreement  that  the  bonds  and  mortgages  had  been 
paid  by  the  notes  which  w^as  obligatory  upon  the  parties. 

If  this  construction  of  the  written  agreement  is  con-ect, 
as  the  writing  is  supposed  to  contain  all  the  contract,  and  its 
tenns  are  not  ambiguous,  under  ordinaiy  circumstances  parol 
evidence  Wjis  not  admissible  for  the  purpose  of  explaining  or 
varying  the  same,  or  to  show  that  the  delivery  of  the  notes 
was  not  intended  as  a  payment  for  a  tmnsfer  of  the  bonds 
and  mortgages.  Such  testimony  was,  however,  competent 
upon  another  and  a  different  ground.  And  for  the  reason 
that  it  tended  strongly  to  establish  that  there  was  a  mistake ; 
that  both  parties  undei-stood  the  contract  as  it  is  alleged  it 
ought  to  have  been,  and  as  in  fact  it  was,  but  for  such  mis- 
take, and  that  it  was  signed  by  the  plaintiff  and  accepted  by 
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Williamson  uuder  an  entire  misapprehension  as  to  the  nature 
and  effect  of  the  instrument.  The  plaintiff  testifies  with 
great  distinctness  and  very  positively  that  Williamson  stated 
at  the  time  that  the  bonds  and  mortgages  were  to  be  kept 
in  the  plaintiff's  hands  until  the  notes  were  paid,  and  then 
to  be  assigned,  or  to  that  effect  substantially.  Williamson 
says  that  he  has  no  recollection  of  this.  The  surrounding 
circumstances,  as  well  as  other  evidence,  tends  very  much  to 
support  the  plaintiff's  statement,  and  ns  tlie  case  was  pre- 
sented by  the  proof  there  was  sufficient  evidence  to  justify 
a  finding  of  the  referee  that  the  instrument  was  executed  by 
the  plaintiff  and  accepted  by  Williamson  imder  an  entire 
mistake  as  to  its  contents  and  legal  effect.  As  eveiy  pre- 
sumption  is  in  favor  of  the  referee 's  report,  the  court  will, 
in  reviewing  the  judgment  uj^on  appeal,  intend  that  the 
referee  did  find  such  further  facts  in  favor  of  the  party 
recovering  as  essential  to  support  it.  {Rider  v.  Powell,  28 
N.  Y.,  310;  Grant  v.  Morse,  22  id.,  323;  Oberlander  v. 
Spezss,  45  id.,  179;  Phillip  v.  Gallant,  62  id.,  264;  Vemd 
v.  Vernal,  63  id.,  45.)  In  Rider  v.  Powell  {supra),  an 
action  was  brought  to  have  a  bond  and  mortgage  reformed  so 
so  as  to  conform  to  a  parol-  contract,  and  there  was  no  find- 
mg  that  there  was  any  fraud  or  mistake  of  fact,  on  the  part 
of  the  defendant  as  to  the  terms  of  the  instrument,  and  it 
was  held  that  the  inile  for  judgment  in  favor  of  the  plaintiff 
was  to  be  construed  as  a  finding  of  all  the  nccessaiy  facts. 
As  a  finding  in  the  case  at  bar  that  there  was  a  mistake 
would  be  justified  by  the  evidence  appearing  in  the  case,  it 
may,  within  the  rule  laid  down,  be  implied  for  the  puqxxse 
of  upholding  the  judgment.  Having  in  view  the  principle 
to  which  we  have  referred,  the  testimony  relating  to  the  exe- 
cution of  the  receipt  or  instrument  proved  upon  the  trial 
bore  upon  the  case  and  was  properly  received. 

It  is  insisted  by  the  defendant's  counsel  that  no  case  was 
established  for  the  reformation  of  the  receipt  or  instrument 
on  the  ground  of  a  mistake,  as  none  is  set  forth  in  the  com- 
plaint, and  no  such  relief  is  sought  or  made  the  subject  of 
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an  issue  in  the  action,  and  that  the  action  should  have  been 
brought  expressly  for  a  reformation  of  the  written  contract 
which  is  the  subject  of  the  litigation.  Such  a  remedy  would 
be  entirely  appropriate  where  the  action  brought  depended 
and  was  founded  upon  the  instrument  sought  to  be  enforced, 
and  which  it  was  claimed  was  executed  under  a  mistake  as 
to  the  facts,  as  is  held  in  the  cases  cited  by  the  defendant's 
counsel.  But  this  mode  of  relief  is  not  essential  or  proper 
when  the  action  is  upon  a  contract  or  is  in  the  nature  of  the 
foreclosure  of  a  mortgage,  valid  on  its  face,  and  the  plaintiff 
is  seekinsT  the  benefit  of  the  same  as  it  stands  by  his  action, 
and  the  defendant  sets  up  an  instrument  showing  a  payment 
of  the  bond  and  mortgage  by  way  of  defense.  Under  such 
a  state  of  facts  the  plaintiff  is  not  bound  to  anticipate  that 
any  such  defense  exists,  or  if  it  did  exist  that  it  may  be 
interposed  by  answer.  As  appears  in  this  case,  he  may  not 
have  understood  that  the  instrument  he  had  signed  presented 
any  obstacle  to  a  recovery,  and  was  therefore  not  required 
to  set  it  forth  in  his  complaint  and  ask  relief  against  it.  And 
when  it  was  made  a  defense  he  had  a  right  to  meet  it  on  the 
trial  by  proof  of  any  facts  which  showed  that  by  reason  of 
a  mistake  and  misapprehension  it  failed  to  express  the  real 
intention  of  the  pailies  and  was  therefore  invalid.  The 
answer  of  the  defendant  after  setting  up  the  instrument 
referred  to  as  a  defense  demanded  judgment  that  the  defend- 
ant might  be  declared  to  be  the  true  and  lawful  owner  of 
the  bonds  and  mortgages,  and  that  the  plaintiff  execute  and 
deliver  an  assignment  of,  etc.,  and  also  deliver  the  bonds  and 
mortgages  to  the  defendant.  It  was  an  aflSrmative  defense 
to  which  no  reply  under  the  rules  and  practice  as  to  plead- 
ings was  required,  and  the  plaintiff  was  authorized  to  meet 
it  by  evidence  showing  that  the  bonds  and  mortgages  had 
not  been  paid  ;  that  the  alleged  defense  had  no  foundation 
whatever  and  was  without  merit.  The  evidence  on  this 
branch  of  the  case  was  therefore  entirely  relevant,  and  bore 
directly  upon  the  issue  made  by  the  defendant  to  the  effect 
that  the  instrument  showed  a  payment  of  the  bonds  and 
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mortgages  and  the  defendant  was  entitled  to  a  transfer  of 
the  same.  The  authorities  cited  by  the  defendant's  counsel 
do  not  impair  the  relevancy  of  the  testimony  in  reference  to 
the  question  considered  and  have  no  application  to  such  a 
case. 

The  other  questions  presented  have  been  carefully  con- 
sidered and  cannot  affect  the  decision  of  the  case. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  Allen  and  Bafallo,  JJ.,  in  result. 

Judgment  affirmed. 


The  Trustees  of  the  St.  Jacob's  Lutheran  Church  op 
THE  Town  of  Eden,  Bespondents,  v.  George  Bly  et  aL, 
Appellants. 

The  fact  that  the  certificate  of  the  organization  of  a  religious  society 
required  by  the  act  providing  for  the  incorporation  of  such  societies 
(chap.  60,  Laws  of  1813),  as  recorded,  does  not  apx)ear  to  have  had  seals, 
is  not  necessarily  fatal  to  its  validity.  The  holding  of  the  meeting,  the 
election  of  trustees,  and  the  execution  of  the  cei*tificate  in  accordance 
with  the  statute  are  the  substantial  requirements  to  create  the  corpor- 
ation. An  error  in  recording  the  certificate  or  the  accidental  loss  of 
one  or  moi'e  of  the  seals  after  they  were  legally  and  prox>erly  affixed^ 
will  not  invalidate  the  organization. 

Certain  premises  were  deeded  to  the  trustees  of  an  unincorporated  religious 
society  and  their  successors  in  office  for  church  purposes,  and  a  church 
edifice  was  erected  thereon.  Dissensions  having  arisen  among  the  mem- 
bers, the  minority  ceased  to  attend  reli^ous  services  at  the  church,  but 
held  such  services  at  the  house  of  one  of  their  number.  There  was  no 
withdrawal  of  these  persons  from  the  church  or  congregation,  nor  were 
they  removed  therefrom.  The  minority  gave  the  requisite  notices  for  a 
meeting  at  the  house  where  they  were  holding  services  to  organize  a 
corporation.  The  notices  were  read  in  the  chuit;h  as  well  as  at  said  house. 
A  meeting  was  held  and  the  necessary  steps  taken  prescribed  by  the 
statute  to  incorporate  the  society.  In  an  action  of  ejectment  to  recover 
possession  of  the  church  property,  hddr  that  this  was  the  case  of  a  society 
holding  services  in  two  places ;  that  the  place  named  for  the  meeting 
being  one  of  these  places  was  within  the  provision  of  the  statute  requiring 
such  meeting  to  be  called  at  *'  the  place  where  they  statedly  attend  for 
divine  worship  (}  3);  and  that  the  corporation  became,  by  force  of  said 
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statute  (§  4),  vested  with  all  the  temporalities  belonging  to  the  society, 
including  the  premises  in  question. 
The  majority  of  the  eongregation  sabeequently  called  a  meeting  and 
attempted  to  organize  a  corporation.  Jffeld,  that  the  statute  only  con- 
templated one  corpoi'ation  for  the  same  society ;  at  least  that  the  first 
became  vested  with  title  to  the  pix>perty  ;  also,  that  although,  under  our 
lawsy  the  temporalities  of  a  church  are  to  be  controlled  by  a  majoi-ity  of 
the  congregation,  this  ^an  only  be  done  throogh  aad  by  the  eWctioa  of 
trustees  favorable  to  their  views. 

(Argued  April  9, 1878 ;  decided  April  16, 1878.) 

AppEAii  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  in  favor 
of  plaintiff,  entered  upon  an  order  overruling  exceptions  and 
directing  judgment  on  a  verdict 

This  was  an  action  of  ejectment  to  recover  possession  of 
certain  premises  upon  which  was  a  church  edifice,  parsonage 
and  school-house,  in  the  town  of  Eden,  Erie  county. 

The  plaintifis  claim  to  be  the  trustees  of  the  religious 
society  known  as  St.  Jacob's  Lutheran  Church,  of  the  town 
of  Eden,  and  as  such  entitled  to  the  possession  and  use  of 
the  church  edifice,  parsonage  and  school-house  l>elongiug 
thereto.  A  deed  of  the  land  on  which  the  church,  etc.,  were 
erected  was  given  April  1,  1852,  to  John  Heilbron,  Charles 
F.  Schroeder  and  George  Eckhard.  The  deed,  after  the 
names  of  the  grantees,  continued  as  follows :  ^*  As  trustees  of 
the  Lutheran  St.  Jacob's  church,  and  their  successors  in  oflke, 
of  the  town  of  Eden,  county  of  Erie,  and  State  of  New  York, 
belonging  to  the  synod  of  the  Lutheran  church,  emigrated 
from  Prussia,  and  organized  June  25, 1845,  by  Bev.  J.  A.  A. 
Orabau,  president  and  senior  of  the  ministry  and  pastor  of  the 
Lutheran  church  in  the  city  of  Buffalo,  N.  Y.  From  this 
synod  the  Lutheran  church  at  Eden  shall  receive  her  minis- 
ters and  schoolmasters,  and  not  from  any  other,  and  every  one 
who  will  be  an  excluded  member  from  this  congregation  or 
synod  shall  not  have  any  rights  or  interest  in  the  personal 
property  or  real  estate  of  the  said  Jacob's  church  and  congre- 
gation of  Eden.  The  confession  of  this  church  and  synod  is 
the  unaltered  Augsburg  confession  of  1530,  and  their  ortho- 
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dox  explication  in  Dr.  Luther's  large  and  small  catechism, 
the  Apologia  of  the  Augsburg  confession,  the  Schmalkaldic 
articles  and  the  former  Concordia." 

The  members  of  the  society  represented,  erected  the  church, 
school-house  and  parsonage  upon  the  premises,  and  worship- 
ped together  in  said  church,  without  being  incorporated. 

Prior  to  1867,  a  dissention  arose  in  the  church,  three  or 
four  of  the  members  constituting  one  party,  and  some  four- 
teen or  fifteen  members  constituting  the  other  party.  The 
evidence  tended  to  show  that  both  parties  occupied  the 
church  for  a  time  for  public  worship  according  to  their 
respective  creeds,  the  forms  of  worship  being  the  same  to 
both.  The  party  smallest  in  numbers  was  known  as  the 
"Ritter  party,"  and  the  larger  one  as  the  "Bly  party." 
For  some  time  prior  to  July,  1867,  the  Bitter  party 
had  been  holding  services  at  the  house  of  Mr.  Bitter. 
In  July,  1867,  notice  was  given  on  two  Sundays  in  the 
church,  by  the  Ritter  party,  of  a  meeting  to  elect  trustees 
and  organize  a  corporation  under  the  statutes  regulating  the 
incorporation  of  religious  societies,  the  meeting  to  be  held  at 
the  house  of  Mr.  Ritter.  On  the  day  and  at  the  place  des- 
ignated, some  of  the  male  members  of  the  church  attended 
and  elected  three  trustees,  designated  the  name  of  the  cor- 
poration, and  determined  the  number  of  the  trustees  which 
should  manage  the  affairs  of  the  corporation.  A  certificate 
was  prepared  of  the  proceedings,  which  was  signed  and 
sealed  by  the  officers  who  presided  at  said  meeting.  The 
certificate  is  dated  the  3d  day  of  July,  1867,  and  was  filed 
and  recorded  in  the  Erie  county  clerk's  office  on  the  6th 
July,  1867.  The  record  does  not  show  that  the  certificate 
had  any  seals  on  it  when  it  was  left  for  record,  or  that  it 
ever  had  been  sealed.  The  defendants'  counsel  objected  to 
the  record,  because  of  this  defect.  The  objection  was  over- 
ruled, and  the  defendants'  counsel  excepted.  Parol  evidence 
was  sriven  that  the  certificate  was  in  fact  executed  under  seal. 

On  the  26th.  of  June,  1868,  a  meeting  was  held  of  the 
Bly  party,  pursuant  to  notice  regularly  given  at  the  meeting- 
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house.  Trustees  were  elected  and  a  certificate  prepared  and 
signed  by  the  officers  presiding,  purporting  to  organize  a 
corporation,  to  be  called  the  Lutheran  St.  Jacob's  Church 
of  Eden.  The  certificate  was  filed  and  recorded  on  the  6th 
July,  1868. 
Further  facts  appear  in  the  opinion. 

George  W,  Oothran,  for  appellants.  The  complaint  ^ould 
be  dismissed,  for  the  reason  that  plaintifiSs  had  ftuled  to  estab- 
lish title  or  right  to  the  possession  of  the  locus  m  quo.  (Den 
V.  Hay,  1  Zabr.,  174;  3  R.  S.  [«th  ed.],  572,  §  3;  Choena  v. 
3fis.  Soc.f  etc.,  14  N.  Y.,  380;  Leonard  v.  Burr,  18  id.,  96; 
Jackson  V.  Con/,  8  J.  B.,  385;  Honibeck  v.  W€stbro(^,  9 
id.,  73;  23  N.  Y.,  366.)  The  attempt  to  incorporate  the 
society  in  1867  was  inoperative  and  void,  because  the  certifi* 
cate  of  incorporation  was  fatally  defective  in  not  being  imder 
seal.  (2  R.  S.  [6th  ed.],  413,  §  4;  id.,  410,  §  1.)  The  elec- 
tion  held  at  Bitter's  house  was  void,  because  none  of  the  per- 
sons who  voted  were  qualified  to  vote.  (2  R.  S.  [6th  ed.J, 
416,  §  15.)  The  temporalities  of  a  religious  coqDoration  are 
imder  the  control  of  a  majority  of  the  congregation.  {Grow 
v.  Prussia  Ger.  8oc.,  36  N.  Y.,  161;  Watkins  v.  Wilcox,  66 
id.,  654;  2  R.  S.  [6th  ed.],  416,  §  15.) 

'  William  C.  Johnson,  for  respondents.  The  plaintiff  was 
duly  incorporated.  (2  R.  S.  [6th  ed.],  413.)  Ejectment 
was  the  proper  remedy.  {First  Bap.  Oh.  v.  Wit/iereU,  3 
Paige,  269,  299-302;  Grant  v.  Prus.  Germ.  Soc.,  36  N.  Y., 
161,  163;  First  M.  E.  Oh.  v.  Filkins,  3  T.  &  C,  279;  29 
Barb.,  31;  21  N.  Y.,  269;  OarbiU  v.  Ref.  Dutch  Oh.,  54 
id.,  551.)  The  plaintiff's  incorporation  exhausted  the  old 
society,  and  it  became  merged  therein,  so  that  another  cor- 
poration could  not  be  formed  out  of  it  which  wotild  succeed 
to  any  of  its  rights.  (2  R.  S.,  413;  3  Paige,  296.)  Plain- 
tiffs  and  its  members,  having  in  all  things  conformed  to  the 
conditions  of  the  deed,  have  a  right  under  it  to  control  the 
property  against  all  those  who  have  become  excluded  mem* 
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bers  of  the  church  or  the  Buffalo  synod.     {Petty  v.  Tooker^ 
21  N.  Y.,  267-273.) 

Chubch,  Ch.  J.  K  the  incorporation  of  1867  at  the 
house  of  Bitter  can  be  sustained  as  that  of  the  church  con- 
gregation or  society  in  question,  there  is  no  doubt  but  the 
corporation  thus  ci^eated  became  vested  with  the  title  to  the 
church  property  which  had  been  before  conveyed  to  the 
trustees  ©f  the  unincorporated  society  by  force  of  section  12 
(4)  of  the  act.  The  circumstance  that  the  cei-tificate,  as 
recorded,  does  not  appear  to  have  had  seals  is  not  necessarily 
fatal  to  its  validity.  It  was  undisputed  at  the  trial  that  it 
had  seals  attached  when  it  was  executed,  and  whether  the 
omission  appearing  upon  the  record  was  occasioned  by  the 
mistake  of  the  recording  officer,  or  by  the  loss  of  the  seals 
before  its  delivery  for  record  does  not  appear.  The  holding 
of  the  meeting,  the  election  of  trustees  and  the  execution  of 
the  certificate  in  accordance  with  the  statute,  constitute 
the  substantial  requu*ements  to  create  the  corporation,  and 
although  the  recording  is  necessary  to  its  complete  consum- 
mation, I  do  not  think  that  an  error  in  recording,  or  the 
accidental  loss  of  one  or  more  seals  after  they  wei*e  legally 
and  properly  affixed,  would  prevent  the  corporation  from 
taking  effect  as  such. 

It  is  insisted  that  the  Bitter  faction  were  not  at  the  time 
of  the  incorporation  a  jjart  of  the  congregation  or  society. 
It  is  not  necessary  to  determine  to  what  extent  this  question 
can  bo  litigated  collaterally.  If  they  had  no  connection 
with  the  society,  I  think  that  fact  might  be  inteqiosed  as  a 
defense  in  this  action,  because  they  could  succeed  only  to 
the  property  of  the  society  of  which  they  were  members, 
and  which  they  organized  into  a  corporation. 

The  facts  necessary  to  determine  this  question  accurately  do 
not  very  clearly  appear.  It  is  undisputed  that  the  adherents 
of  both  parties,  which  are  respectively  denominated  the  Bit- 
ter and  Bly  party,  originally  constituted  the  church  and 
congregation,  and  caiTied  on  religious  services  together,  and 
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wei*e  attached  to  the  Buffalo  synod.  This  rehition  was 
recognized  in  the  deed  of  the  property  to  the  unincorpo- 
rated trustees, 

I  infer  that  the  quan^el  arose  in  consequence  of  a  change 
of  ecclesiastical  relations ;  a  majority  of  the  members  becom- 
ing attached  to  the  Missouri  synod  and  receiving  ministers 
and  teachei*s  from  that  judicatory,  while  the  minority  known 
as  the  Ritter  pai*ty  adhered  to  the  Buffalo  synod,  and  received 
ministei*s  and  teachers  from  that  authority.  It  does  not  appear 
when  this  took  place,  but  I  infer  that  for  a  time  both  paiiies 
occupied  the  church  edifice ;  but  in  1867,  when  the  alleged 
incorporation  took  place,  the  Ritter  party  were  holding 
religious  services  at  the  house  of  Ritter  and  the  Bly  paily 
at  the  church  edifice.  There  was  no  withdrawal  of  the  per- 
sons attsiched  to  the  Ritter  pai-ty  from  the  church  or  congre- 
gation, nor  were  they  removed  therefrom,  and  I  think  they 
must  be  regarded  as  belonging  to  it.  It  is  the  case  of  a 
society  or  congregation  holding  religious  services  in  two 
places  and  with  separate  ministers,  but  neither  excluded 
from  participating  in  the  services  of  either.  The  Ritter 
party  although  in  a  minority,  as  is  not  unusual  with  minor- 
ities, was  the  most  active  and  vigilant,  and  gave  the  requisite 
notices  for  a  meethig  to  organize  a  corporation.  These  notices 
were  read  in  the  church  as  well  as  at  the  house  of  Ritter, 
and  the  meeting  was  called  at  the  latter  place.  Regarding 
the  congregation  as  woi*shippiug  at  two  places,  according  to 
the  division  indicated  by  their  respective  attachment  to  the 
Buffalo  and  Missouri  synod,  the  place  of  meeting  was  within 
the  statute,  being  '*  the  place  where  they  statedly  attend  for 
divine  worship."  This  was  one  of  the  places.  The  meeting 
thus  held  incorporated  that  church,  society  and  congregation, 
and  the  corporation  when  created,  became  by  force  of  the 
statute,  vested  with  all  the  temporalities  belonging  to  it. 
I  infer,  although  the  evidence  has  left  it  quite  vague,  that 
after  the  incorporation  the  trustees  took  possession  of  the 
church  edifice,  and  while  engaged  in  holding  religious  serv- 
ices therein  were  interfered  with,  and  compelled  to  withdmw 
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therefrom  by  the  defendants,  and  the  defendants  have  held 
possession  to  the  exclusion  of  the  plaintifl&'  rights  ever  since. 
If  I  have  drawn  the  proper  inferences  from  the  facts  the 
plaintiffs  have  the  legal  right  to  recover. 

The  subsequent  attempt  of  the  defendants  to  create  a 
corporation  was  unauthorized,  as  the  -statute  contemplates 
but  one  coiporation  for  the  saine  society  or  congregation, 
and  at  all  events  the  first  became  vested  with  title  to  the 
property.  It  is  true,  as  claimed  by  the  appellants,  that  under 
our  laws  the  temporalities  of  a  chm'ch  are  controlled  by  a 
majority  of  the  congregation,  but  this  can  only  be  done  by 
the  election  of  trustees  favorable  to  their  views.  In  this  case 
the  minority  had  the  trustees,  and  the  latter  had  the  right 
of  control.  At  futui*e  elections  all  the  member  may  parti- 
cipate, and  in  a  contest  for  trustees  the  majority  will  of  course, 
prevail,  although  the  exercise  of  a  moderate  degree  of  that 
toleration  and  charity  which  the  Christian  religion  teaches 
would  enable  all  the  members  of  this  small  church  to  dwell 
together  in  peace  and  unity,  a  consununation  which  would 
redound  to  the  honor  of  all  concerned,  and  to  the  interest 
of  the  religion  which  they  all  profess. 

The  judgment  must  be  affiimed. 

All  concur,  except  Eafallo  and  Milleb,  JJ.,  absent; 
Eabl,  J.,  not  voting. 

Judgment  affirmed. 
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Philip  A.  Madan,  Respondent,  v.  Bobert  Shebabd,  Jr., 

as  President,  etc.,  Appellant. 

Where  a  traveler,  on  delivery  of  baggage  to  a  local  express  company, 
receives  a  paper,  which,  from  the  circumstances  of  the  transaction,  he  has 
a  right  to  regard  simply  as  a  receipt  or  voucher,  to  enable  him  to  follow 
and  identify  his  property,  and  no  notice  is  given  to  him  that  it  embodies 
ihe  terms  of  a  special  contract,  or  is  intended  to  subserve  any  other  pur- 
pose than  as  a  voucher,  his  omission  to  read  the  paper  is  not  per  se  neg- 
ligence, and  he  is  not,  as  matter  of  law,  bound  by  its  terms. 

The  question  whether,  in  a  particular  case,  the  party  receiving  sach  a 
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receipt  accepted  it  with  notice  of  its  contents,  or  with  notice  that  it  con- 
tained the  terms  of  a  special  contract,  so  as  to  require  him  to  acquaint 
himself  with  its  contents,  is  one  of  evidence  to  be  determined  by  the  jury. 
Defendant's  agent  came  into  a  raihroad  car,  in  which  plaintiff  was  ti*aveling, 
and  called  for  bag'gage;  he  received  the  check  for  plaintiff's  trunk  with 
directions  as  to  the  deliveiy,  and  marked  on  a  blank  receipt  the  date, 
number  of  check,  and  place  of  delivery,  which  he  handed  to  plaintiff 
without  anything  being  isaid  as  to  its  contents.  The  car  was  dimly  lighted, 
00  that  plaintiff,  where  he  was  seated,  could  not  have  read  the  recdpt; 
without  looking  at  or  reading  it,  he  put  in  his  pocket.  The  receipt  was 
marked  upon  the  margin  **  domestic  bill  of  lading,**  and  purported  to  be  a 
contract  relieving  defendant  from,  or  limiting  its  liability  in  certain  speci- 
fied cases,  and  among  othera  limiting  its  liability,  save  in  caae  of  a  special 
contract,  to  f  100.  The  court  refused  to  charge,  as  matter  of  law,  that 
the  delivery  of  the  receipt  created  a  contract  for  the  carriage  of  the  trunk 
under  its  terms,  and  limited  defendant's  liability  to  the  amount  specified, 
but  submitted  the  question  to  the  jury.  Held,  no  error ;  that  defendant, 
in  order  to  ralieve  itself  from  full  liability,  was  bound  to  establish  a  con- 
tract upon  the  special  terms  contained  in  the  receipt ;  that  no  such  con- 
tract arose,  as  matter  of  law,  from  the  acceptance  of  the  receipt  under 
the  circumstances. 

(Argued  April  3, 1878 ;  decided  April  16, 1878.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  verdict.  (Reported 
below,  10  J.  &  S.,  353.) 

This  action  was  brought  against  plaintiff,  as  president  of 
the  New  York  Transfer  Company,  a  company  engaged  as  a 
common-carrier  in  the  business  of  transferring  baggage  in  the 
city  of  New  York,  to  recover  the  value  of  a  trunk  and  its 
contents,  alleged  to  have  been  lost  while  in  its  hands.  The 
answer  alleged  that  the  trunk  was  received  by  the  company 
under  a  special  contract,  which,  among  other  things,  limited 
defendant's  liability  to  $100. 

The  facts  appear  sufficiently  in  the  opinion. 

Luke  A,  Lockwood,  for  appellant.  In  the  absence  of  fraud 
and  imposition  a  common-carrier's  receipt,  or  bill  of  lading, 
delivered  to  a  shipper,  when  the  property  is  delivered  to  the 
carrier,  must  be  held  to  be  the  contract  between  the  parties. 
{CoUender  v.  Dinsmore^  55  N.  Y.,  200;  Magnin  v.  Dinsmoi'e^ 
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56  id.,  168;  Eirkland  v,  Dinsmore^  62  id.,  171.)  No  legal 
distinction  exists  between  a  common-carrier  of  merchandize 
and  of  baggage.  {Simian  v.  G.  W.  li.  Co.,  67  N.  Y.,  208; 
62  id.,  169;  Blossom  v.  Dodd,  .43  id.,  264.)  Evidence  as  to 
whether  plaintifi*i*ead  the  bill  of  laduig  was  immaterial.  (Long 
V.  JV.  Y.  O.  li.  li.  Co.,  50 N.  Y.,  76;  HiwMey  v.  N.  Y.  C.  and 
K  li.  li.  B.  Co.,  56  id.,  432;  Bank  of  Ky.  v.  Aikums  Ex. 
Co.,  93  U.  S.,  174;  Grace  v.  Adams,  100  Mass.,  560.) 

T.  C.  CampbeU,  for  respondent.  When  negligence  is  a 
mixed  question  of  law  and  fact  it  is  a  question  for  the  jury. 
{Dunsa/in  v.  B.  and  8.  L.  R.  li.,  27  Barb.,  221;  Stevens  r. 
0.  and  S.  li.  R.,  18  N.  Y.,  422;  Mackey  v.  JN'.  Y.  C.  B.  R., 
27  Barb.,  528;  Brooks  v.  B.  and  If.  R.  R.,  1  Abb.  Ct.  App., 
211;  Brendell  v.  B.  and  S.  L.  R.  R.,  27  Barb.,  534,  and 
notes.)  Whether  evidence  is  competent,  and  tends  to  estal> 
lish  a  fact,  is  for  the  court ;  the  weight  and  convincing  force 
is  for  the  jury.  {TuUle  v.  Buck,  41  Barb.,  417;  Taylor  v. 
Bryden,  8  J.  R,  173;  CarroU  v.  U^pUm,  3  N.  Y.,  272; 
Barilett  v.  Robinson,  39  id.,  187;  Huston  v.  Young,  4  Laus., 
63;  Cross  v.  Beard,  29  N.  Y.,  89;  Duffee  v.  Mason,  8  Cow., 
25;  Chapman  v.  March,  19  J.  R.,  290;  Ludington  y.  Miller, 
6  Sup.  Ct.  Rep.,  1 ;  Coleman  v.  Livingston,  6  id.,  36.) 
Defendant  having  failed  to  deliver  the  goods  when  called  for 
he  was  bound  to  show  they  had  been  stolen,  without  his  fault, 
and  to  show  facts  and  circumstances  to  the  jury  that  made 
out  a  case,  which  facts  it  was  for  the  juiy  to  pass  upon. 
{PlaU  V.  Hubbard,  7  Cow.,  500;  Doorman  v.  Jenkins,  2 
Ad.  &  El.,  256;  Burnett  y.Jf.  Y.  C.  R.  R,  45  N.  Y.,  184; 
Russell  Manuf.  Co.  v.  iV.  H.  Steamboat  Co.,  50  id,,  127; 
Sherwin  v.  McKie,  51  id.,  180.) 

Andrews,  J[.  The  circumstances  under  which  the  plain- 
tiff received  the  receipt  or  paper  alleged  to  be  a  contract 
are  very  similar  to  those  in  the  case  of  Blossom  v.  Dodd 
(43  N.  Y.,  270).  The  defendant's  agent  came  into  the  car 
in  which  the  plamtiff   was    seated,    called  for    baggage. 


1 


332  Madand.  Sherabd.  [March, 

Opinion  of  the  Court,  per  Akdbbws,  J. 

received  the  plaintiff's  check  for  his  trunk,  and  directions 
for  its  deliveiy,  made  an  entry  in  pencil  in  his  tally-book, 
marked  on  the  receipt  the  date,  the  number  of  the  check  and 
the  place  of  delivery  of  the  trunk,  handed  it  to  the  plaintiff 
and  inunediately  passed  on,  nothing  further  being  said  to  or 
by  the  plaintiff.  The  plaintiff  folded  the  paper,  and  without 
looking  at  or  reading  it,  put  it  in  his  })ocket.  The  car  was 
dimly  lighted,  and  the  plaintiff  could  not  in  the  place  where 
he  was  seated  have  read  the  receipt.  He  saw  the  agent 
writing  on  the  paper,  and  supposed  he  was  writing  his 
address,  and  in  answer  to  a  question  put  on  cross-examina- 
tion, the  plaintiff  said  that  he  knew  the  paper  related  to  the 
carriage  of  his  baggage. 

The  ix3ceipt  is  an  exhibit  in  the  case,  and  it  purports  to  be 
a  contract  of  very  special  character  between  the  plaintiff  and 
defendant  for  the  carriage  of  the  property  represented  by 
the  check.  It  contains  several  hundred  printed  words,  and 
acknowledges  the  receipt  by  the  defendant  of  the  trunk, 
"  subject  to  this  bill  of  lading,"  which  in  the  margin  is  desig- 
nated "  domestic  bill  of  lading,"  to  be  delivered  in  Forty- 
seventh  street.  New  York,  and  then  follows  a  declaration 
that  it  is  mutually  agreed  that  the  defendant  shall  not  be 
liable  for  "merchandize,  money  or  jewelry,  contained  in 
baggage,  nor  for  loss  by  fire,  nor  in  case  of  loss  or  damage 
or  detention  by  reason  of  negligence  or  otherwise,  for  an 
amoimt  exceeding  $100  upon  any  trunk,  etc.,  including  the 
contents  thereof,  unless  specially  agreed  for  in  writing, 
and  noted  hereon,  and  the  extra  risk  paid  therefor." 

There  is  a  fuilher  provision  that  the  company  shall  not  be 
liable  for  baggage  delivered  to  railroad,  steamboat  or  steam- 
ship lines,  after  the  same  has  been  left  at  the  usual  place  of 
delivery.  And  also,  that  it  "  shall  not  be  liable  for  loss  or 
damage  unless  the  claim  therefor  be  made  in  writing  with 
this  contract  annexed,  at  their  principal  oflSce,  within  thirty 
days  after  such  loss  or  damage,"  and  the  paper  concludes  with 
the  statement,  "  that  the  owner  hereby  agrees  that  the  com- 
pany shall  only  be  liable  as  above.'' 
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This  receipt  diflers  in  some  respects  from  the  one  in 
Blossom  V,  Dodd.  It  is  printed  in  larger  type,  and  upon  a 
larger  piece  of  paper.  The  words  *•  domestic  bill  of  lading'' 
were  not  in  the  receipt  in  the  case  of  Blossom  v.  Dodd,  nor 
did  it  contain  in  terms  any  exemption  from  liability  in  case 
of  loss  by  negligence.  The  main  difference  in  the  general 
appearance  of  the  two  receipts  is,  that  the  one  in  this  case 
can  be  more  easily  read ;  and  the  fact  that  it  was  intended 
as  a  special  contract  would  be  more  readily  diBcovered  on  a 
casual  observation. 

The  judge  on  the  trial  submitted  it  to  the  jury  to  find 
whether  the  plaintiff^  accepted  the  receipt  as  the  contract 
between  him  and  the  defendant,  in  respect  to  the  trunk ;  and 
charged  that,  if  it  was  presented  to  and  received  by  him  as 
the  contract,  he  could  not  recover  more  than  $100 ;  but 
that,  if  the. plaintiff  did  not  know  that  it  was  proffered  as  a 
contract,  and  received  it,  not  knowing  its  contents  and  sup- 
posing that  it  was  given  simply  to  enable  him  to  trace  his 
property,  or  as  a  mere  receipt,  then  the  plaintiff'  was  not 
bomid  by  its  limitations.  The  learned  judge  subsequently 
qualified  this  part  of  his  charge,  by  the  statement  that  if  the 
paper  was  handed  to  the  plaintiff  under  such  circumstances 
that  he  might  have  read  it,  and  neglected  to  do  so,  he  was 
bound  by  its  contents.  The  defendant's  counsel  requested 
the  coui-t  to  instruct  the  jury,  as  matter  of  law,  that  the 
deliveiy  of  the  receipt  to  the  shipper,  at  the  time  of  the 
receipt  of  the  property,  constituted  a  contract  under  the  cir- 
cumstances of  the  case,  and  that  the  plaintiff  was  limited  in 
his  recovery  to  $100.  The  court  refused  this  instruction, 
and  the  defendant  excepted.  The  jury  rendered  a  vedict  for 
the  full  value  of  the  trunk  and  contents. 

We  are  of  the  opinion  that  the  charge  made  was  as 
favorable  to  the  defendant  as  he  was  entitled  to.  It  is 
not  denied  that  the  defendant  is  jiable  for  the  full  value 
of  the  trunk  and  its  contents,  unless  the  common  law 
liability  of  the  carrier  has  been  modified  by  contract  with 
the  plamtiffl     The  defendant  was,  therefore,  bound  to  estab. 
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lish,  in  order  to  relieve  itself  from  liability  for  the  full  dam* 
ages  sustauied  by  the  plaintiff,  that  there  was  a  contract 
between  the  parties  for  the  carriage  of  the  trunk,  upon  the 
special  terms  contained  in  the  receipt.  The  decision  in 
Blossom  y.  Dodd  is  an  authority  that  no  such  contract 
arises  in  law  from  the  acceptance  of  a  receipt  under  the 
circumstances  of  this  case.  They  do  not  justify  the  infer- 
ence or  implication  that  the  plaintiff  assented  to  be  bound 
by  the  special  contract  contained  in  the  receipt.  There 
was  no  explanation  of  the  contents  of  the  paper  ;  no  conver- 
sation indicating  that  the  trunk  was  to  be  carried  on  special 
terms,  and  no  opportunity  afforded  to  the  plaintiff  to  assent 
to  or  dissent  from  the  alleged  contract.  To  infer,  under  the 
circumstances,  an  assent  on  his  part  to  a  contract  exempting 
the  carrier  absolutely  from  responsibility  for  loss  in  certain 
cases,  and  limiting  his  liability  in  any  case  to  $100,  including 
cases  of  loss  by  the  carrier's  O'vvn  negligence,  would  be  mak- 
ing an  inference  contrary  to  the  natural  import  of  the  transac- 
tion. The  plaintiff,  on  receiving  the  paper,  had,  from  the 
nature  and  circumstances  of  the  transaction,  a  right  to  regard 
it  as  designed,  simply  as  a  voucher  to  enable  him  to  follow 
and  identify  his  property ;  and  if  he  had  no  notice  that  it 
was  intended  to  subserve  any  other  purpose,  or  that  it 
embodied  the  terms  of  a  special  contract,  his  omission  to 
read  it  was  not^er  se  negligence. 

When  a  contract  is  required  to  be  in  writing,  and  a  party 
receives  a  paper  as  a  contract,  or  when  he  knows  or  has  reason 
to  suppose  that  a  paper  delivered  to  him  contains  the  teims 
of  a  special  contract,  he  is  bound  to  acquaint  himself  with  its 
contents,  and  if  he  accepts  and  retains  it,  he  will  be  bound  by 
it,  although  he  did  not  read  it.  But  this  rule  cannot,  for  the 
reasons  stated,  be  applied  to  this  case,  and  the  court  jiroperly 
refused  to  charge,  as  matter  of  law,  that  the  delivery  of  the 
receipt  created  a  contrac^for  the  carriage  of  the  trunk,  under 
its  terms.  The  question  whether,  in  a  particular  case,  a  party 
receiving  such  a  receipt  accepted  it  with  notice  of  its  con- 
tents, is  one  of  evidence  to  be  determined  by  the  jury.     The 
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fiwjt  of  notice  may  be  proved  by  direct  or  circumstantial  evi- 
dence. .  If  circumstantial  evidence  is  relied  upon,  the  range 
of  the  testimony  permissible  can  only  be  restricted  at  the 
point  where  the  circumstances  sought  to  be  shown  cease  to 
have  any  relevancy  to  the  inquiry.  The  fiwt  that  the  receipt 
was  printed  in  large  type,  and  could  be  easily  read ;  that  it 
was  received  in  the  daytime,  or  when  there  was  8uj£cient 
light  to  enable  the  traveler  to  read  it ;  that  he  was  acquainted 
with  the  methods  of  the  business  —  these  and  other  facts  may 
be  shown,  not  as  conclusive  against  the  recovery,  but  as 
bearing  upon  the  ultimate  fact  to  be  proven,  that  the  party, 
when  he  accepted  the  receipt^  knew  of  its  limitations,  or 
that  it  contained  special  terms  for  the  carriage  of  the  prop- 
erty. 

We  think  that  no  error  was  committed  on  the  trial,  and 
that  the  judgment  should  be  affirmed. 

All  concur,  except  MilLeb,  J.,  absent. 

Judgment  affirmed. 
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White's    Bank    op    Buffalo,   Eespondent,   v.  William  142  210! 

Myles,  Appellant. 

C  was  carrying  on  business  at  Buffalo,  doing  his  banking  business  with 
planitiff ;  he  needed  and  had  a  line  of  discounts  with  plaintiff,  which  he 
desired  to  continue,  but  plaintiff  I'equested  more  (security.  Defendant, 
who  was  the  father-in-law  of  C,  residing  in  Canada,  thereupon  gave  to 
pliuntiff  a  letter  of  ci-edit,  as  follows :    "  Please  discount  for  Mr.  Cum- 

.  mer,  to  the  extent  of  $4,000.  He  will  give  you  customers'  paper  as  col- 
lateral. You  can  also  consider  me  responsible  to  the  bank  for  the  same.** 
In  an  action  thereupon,  Ae^d,  that  as  the  letter  was  ambiguous,  evidence 
of  the  surrounding  circumstances  was  competent ;  that  viewed  in  their 
light  it  appeared  that  the  letter  was  intended  as  a  continuing  guar- 
anty ;  and  that,  therefore,  defendant's  liability  did  not  cease  with  the 
discount  and  payment  of  the  sum  stated. 

Also,  Tieldf  that  the  statement  as  to  customers*  paper  was  not  a  condition 
or  limitation  upon  the  right  to  discount,  nor  did  it  limit  or  define  the 
character  of  the  paper  to  be  discounteii  ;  and  that  defendant  was  liable 
for  discounts,  although  not  secured  by  such  collateral. 
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Also,  ?i€ld,  that  a  change  in  the  busineas  conducted  by  C,  after  the  date  of 
the  letter  of  credit,  with  notice  to  plaintiff,  did  not  affect  defendant's  lia- 
bility for  subsequent  discounts ;  that  plaintiff  had  the  right  to  rely  upon 
the  guaranty  until  by  some  adequate  notice  defendant  terminated  his 
liability. 

(Afgued  April  8, 1878;  decided  April  16, 1878.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  Buflfalo,  affirming  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict,  and  affirming  an 
order  denymg  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  fiacta  appear  sufficiently 
in  the  opinion. 

li.  L.  Burrows^  for  appellant.  It  was  error  to  receive  in 
evidence  the  declamtiou  of  defendant,  made  three  or  four 
days  before  his  letter  was  written,  for  the  purpose  of  proving 
his  intent.  {Tlionvpaoii  v.  Ketchvm^  8  J.  R.,  189;  Wolf  v. 
Myera^  3  Sand.,  7;  Sinclair  v.  Jackson,  8  Cow.,  543;  Ell- 
maker  V.  Franklin  F.  Ins.  Co,,  5  Barr  [Pa.],  183;  Gi*ccul. 
on  Ev.,  §  277;  1  Bouv.  L.  Die,  97;  2  C.  &  H.  Notes  to 
Phil.  Ev.,  note  263,  pp.  501,  502;  id.,  note  271,  p.  528 ; 
Cowen's  Treatise  [4th  ed.],  602,  §  1421;  Agawam  Bank  v. 
Strever,  18  N.  Y.,  502.)  The  court  erred  in  uistructing  the 
jury  that  if  they  l>elieved  Gridley's  testimony  the  letter  was 
a  continuing  security.  {Hayden  v.  Crane,  1  Lans.,  186; 
Burge  on  Suretyship,  40;  Russell  v.  Clark,  7  Cranch,  69; 
Rogers y.  Warner,  8  J.  R,  119;  Whitney  \.  Groat,  24  Wend., 
83;  Felloios  v.  Prentiss,  3  Den.,  513;  Union  Bank  v.  Car- 
ter,  3  N.  Y.,  203-215;  Hall  v.  Rand,  8  Conn.,  561;  WTiite 
V.  Reed,  15  id.,  457.)  The  change  in  the  proprietorship  of 
the  business  terminated  defendant's  further  liability.  {Cra- 
mer V.  Higginson,  1  Mason,  323;  2  Pars,  on  Bills  and  Notes, 
134;  Davis  Sewing  M,  Co.  v.  Lawrence,  3  T.  &  C,  388; 
Penoyer  v.  Watscm,  16  J.  R,  100.)  Unless  the  drafts  in 
luit  when  discounted  were  accompanied  by  customers'  paper, 
delivered  to  the  bank  as  collateral,  as  required  by  the  letter 
of  credit,  defendant  cannot  be  made  liable  thereon.     {Lud- 
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low  V.  Stmond,  2  Cai.  Cas.,  1;  Brkkheud  v.  Brown^  5  Hill, 
634;  2  Den.,  375;  F.  and  31.  D'k  of  Mich.  v.  Evam,  4 
Barb.,  487;  AgawamBank\.  Strever,  Hi  id.,  82;  Walrath 
V.  Thompson,  6  Hill,  540;  Leeds  v.  i)wnw,  10  N.  Y.,  469; 

*         _ 

Hamiltonv.  Van  JRensselaer^  43  id.,  244;  Hunt  v.  Smit/i,  17 
Wend.,  179;  Bobbins  v.  Bradley,  id.,  422;  Bobbins  v.  ^m^- 
Aawi,  4  J.  R,  476;  Stewart  v.  Banney,  26  How.  Pr.,  283; 
<?a^  V.  ilfcA^ee,  13  N.  Y.,  237;  /S'^ron^  v.  Lyon,  63  id.,  172.) 

Sherman  S.  Bogers,  for  respondent.  Evidence  of  the  sur- 
rounding circumstances  was  properly  admitted  to  aid  the 
jury  in  construing  the  guaranty,  and  in  determining  the 
intended  scope  and  object  of  the  contract.  {Khapp  v.  War- 
ner, 57  N.  Y.J  668;  Hejield  v.  Meadows,  Eng.  L.  R.,  4  C.  P., 
695;  Bridger  v.  Pierson,  45  N.  Y.,  601;  Page  v.  McDanr 
mil,  55  id.,  299;  i^ieW  v.  Munson,  47  id.,  223;  Blossom  y. 
Griffin,  13  id.,  574;  1  Chitty  on  Con.  [11th  Am,  ed.J,  772.) 
The  defendant  was  not  entitled  to  notice  of  the  dishonor  of 
the  paper.  {Allen  v.  Bightman,  20  J.  E.,  365;  Stems  v. 
Marks,  35  Barb.,  565.) 

Earl,  J.  This  is  a  suit  to  recover  of  the  defendant  the 
amount  of  six  drafts  drawn  by  one  Franklin  D.  Cummer, 
and  discounted  for  him  by  the  plaintiff.  The  suit  is  founded 
upon  the  following  letter  of  credit : 

"  Toronto,  27^A  March,  1871. 
"  F.  Gridlet,  Esq.,  Cashier  White's  Bank  of  Buffalo: 

"Dear  Sir  —  Please  discoimt  for  Mr,  Cummer  to  the 
extent  of  $4,000.  He  will  give  you  customers'  paper  as  col- 
lateral. You  can  also  consider  me  responsible  to  the  bank 
for  the  same.  Yours  truly, 

"  W.  MYLES." 

The  plaintiff  recovered,  and  the  defendant  seeks  to  reverse 
the  judgment  upon  several  grounds,  which  I  will  briefly 
notice. 

1.  The  letter  is  somewhat  ambiguous  upon  its  face.  With- 
out some  other  light  than  that  obtained  from  a  simple  perusal 
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of  the  letter,  it  is  impossible  to  say  with  certainty  whether 
it  was  intended  as  a  guaranty  for  a  single  credit  to  the  extent 
of  $4,000,  or  as  a  continuing  guaranty  to  that  extent.  In 
such  a  case  a  resort  may  be  had  to  the  surrounding  circum- 
stances, the  nature  of  the  business  in  which  the  credit  was  to 
be  used,  the  situation  and  relation  of  all  the  parties  and  their 
previous  dealings,  and  the  negotiations  which  led  to  the 
giving  of  the  letter,  to  enable  the  court  to  ascertain  what  was 
meant  by  the  letter.  The  terms  of  the  letter  cannot  be 
changed  by  such  evidence,  and  no  additional  language  can  be 
imported  into  it.  But  the  evidence  is  proper  to  enable  the 
court  to  understand  the  meaning  of  the  language  used. 
{Bridger  v.  Piei^son^  45  N.  Y.,  601;  Field  v.  Munsoa^  47  id., 
223;  Page  v.  McDonnell^  55  id.,  299;  Kruipp*\.  Warner^  57 
id.,  668;  Heffield  v.  Meadows,  4  C.  P.  [Law Rep.],  595.)  A 
case  very  much  in  point  is  that  of  Heffield  v.  Meadows.  In 
tJiat  case  the  letter  of  credit  was  as  follo^vs: 

"I,  John  Meadows,  will  be  answerable  for  fifty  pounds 
sterling,  that  William  York,  of  Stamford,  butcher,  may  buy 
of  Mr.  John  Heffield. 

"JOHN  MEADOWS." 

That  seems  as  clearly  to  be  a  guaranty  for  a  single  sum 
as  the  one  in  this  case.  But  the  court  held  that  upon  the 
iiace  of  the  paper  there  was  ambiguity  which  justified  a  resort 
fiO  the  surrounding  circumstances  to  ascertain  what  was  meant. 
Among  other  things,  the  plaintiff  was  allowed  to  prove  the 
negotiation  and  conversation  which  led  to  the  giving  of  the 
paper.  Willes,  J.,  said:  ''The  question  in  this  case  is 
whether  the  guarantee  declared  on  was  a  continuing  guarantee 
for  fifty  pounds,  so  as  to  be  a  security  to  the  plaintiff  to  that 
extent  for  any  balance  which  might  become  due  to  him  in 
the  course  of  his  dealings  with  York,  or  whether  the  security 
was  limited  to  a  single  transaction  between  the  plaintiff  and 
"^Tork.  It  is  obvious  that  we  cannot  decide  that  question 
upon  the  mere  construction  of  the  document  itself,  without 
looking  at  the  surrounding  circumstances  to  see  what  was 
the  subject-matter  which  the  parties  had  in  their  contempla- 
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tion  when  the  guarantee  was  given.  It  is  proper  to  ascertain 
that  for  the  purpose  of  seeing  what  the  parties  were  dealing 
about,  not  for  the  purpose  of  altering  the  terms  of  the  guar- 
antee by  words  of  mouth  passing  at  the  time,  but  as  part  of 
the  conduct  of  the  parties,  in  order  to  determine  what  was 
the  scope  and  object  of  the  intended  guarantee.  Havhig 
done  this  it  will  be  proper  to  turn  to  the  language  of  the 
guarantee,  to  see  if  that  language  is  capable  of  being  con- 
strued SO' as  to  carry  into  effect  that  which  appears  to  have 
been  the  real  intention  of  both  parties."  And  the  court  held 
it  to  be  a  continuing  guaranty. 

In  Field  v.  Munson  (47  N.  Y.,  221),  Judge  Allen  said  : 
*^  The  transaction,  as  evidenced  by  the  written  communica- 
tions between  the  parties,  was  not  entirely  intelligible,  and 
the  situation  and  relation  of  the  parties  toward  each  other, 
and  the  circumstances  attending  the  negotiation  and  sale  of 
the  starch,  were  competent."  In  French  v.  Carhart  (1 
N.  Y.,  96),  JjBWETT,  Ch.  J.,  said  :  **  Too  much  regard  is  not 
to  be  had  to  the  proper  and  exact  signification  of  words 
and  sentences,  so  as  to  prevent  the  simple  intention  of  the 
parties  from  taking  effect.  And  whenever  the  language  used 
is  susceptible  of  more  than  one  interpretation,  the  courts  will 
look  at  the  surrounding  circumstances  existing  when  the  con- 
tract was  entered  into,  the  situation  of  the  parties,  and  of  the 
subject-matter  of  the  instrument.  To  this  extent,  at  least, 
the  well-settled  rule  is,  that  extraneous  evidence  is  admissible 
to  aid  in  the  construction  of  written  contracts." 

The  principle  of  the  admission  of  this  class  of  evidence  is, 
that  the  court  may  be  placed  in  regard  to  the  surrounding  cir- 
cumstances  as  nearly  as  possible  in  the  situation  of  the  pai-ty 
whose  wiitten  language  is  to  be  interpreted  ;  the  question 
being,  what  did  the  person  thus  circumstanced  mean  by  the 
language  he  has  employed  ?  Within  this  principle  all  prior 
conversation  between  the  parties  is  not  excluded.  Such  con- 
versation may  pertain  to  and  explain  the  suiTOunding  cir- 
cumstances, may  be  part  of  some  res  geatce,  or  may  point  out 
the  subject-matter  of  the  contract,  and  then  it  may  be  admis- 
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Bible  in  evidence.  But  this  principle  does  not  authorize  parol 
evidence  of  the  language  of  the  parties  contradicting,  varying 
or  addinor  to  that  which  is  contained  in  the  written  iustru- 
ment  or  parol  evidence  of  prior  or  contemporaneous  declara- 
tions showing  a  different  intention  from  that  expressed  in  the 
instrument.  If  after  the  resort  to  all  the  evidence  admissible 
within  this  principle,  the  court  cannot,  fi-om  the  language  used, 
ascertain  the  meaning  and  intention  of  the  party  to  an  instru- 
ment, then  it  is  a  case  of  mcurable  and  hopeless  uncertainty, 
and  the  instrument  must  be  held  inoperative  and  void. 

Now  what  facts  have  we  here  to  enable  us  to  construe  this 
instrument  ?  The  letter  was  addressed  to  the  cashier  of  a 
bank,  requesting  him  to  discount  for  Mr.  Cummer  to  the 
extent  of  $4,000,  and  promising  to  be  responsible  for  the 
same.  This  would  be  quite  an  unusual  instrument  to  give 
to  a  bank  for  a  discount  for  a  single  sum  or  up  to  a  single 
limit.  If  such  had  been  the  intention,  the  more  obvious 
method  would  have  been  for  the  defendant  to  have  secured 
the  paper  to  be  discounted  by  placing  his  name  thereon. 
Cummer  was  carrying  on  a  continuous  business  in  Buffalo 
and  was  doing  his  banking  business  with  the  plaintiff.  He 
needed  in  his  business  discounts  from  time  to  time,  and  was 
not  a  man  of  pecuniary  responsibility.  The  defendant  was 
his  father-in-law,  residing  in  Canada,  and  desired  to  aid  him. 
He  was  so  situated  that  he  could  not  be  present  at  all  times 
to  indorse  his  paper.  Cummer  had  a  line  of  discounts  with 
plaintiff  from  $1,000  to  $6,000  and  desired  to  continue  it 
Plaintiff  wanted  more  security  and  defendant  went  with 
Cummer  to  plaintiff,  and  there,  knowing  the  relations  between 
the  plaintiff  and  Cummer,  and  the  mode  in  which  they  con- 
ducted their  business,  expressed  a  willingness  to  aid  Cummer, 
and  agreed  to  give  this  paper.  It  is  clear  that  what  Cum- 
mer needed,  and  what  defendant  wanted  him  to  have,  was  a 
continuous  credit  at  the  bank  to  the  extent  of  $4,000.  A 
single  credit  or  a  credit  limited  to  that  amount  would  have 
been  of  but  little  service  to  him.  Without  more  he  could 
not  have  continued  his  business.     Viewed  in  the  light  of  all 
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these  circumstances,  which  were  undisputed,  we  must  con- 
clude that  the  letter  was  intended  as  a  continuing  guaranty, 
and  the  court  could  properly  have  held  so  as  matter  of  law. 
As  to  the  construction  of  the  letter  there  was  nothing  to  sub- 
mit to  the  jury.  It  may  be  that  some  parol  evidence  of  the 
language  used  by  the  defendant  and  of  his  intention  was 
received  which  was  inadmissible,  but  it  was  harmless  to  the 
defendant,  as  the  construction  of  the  letter  must  have  been 
the  same  without  such  evidence. 

Precedents  do  not  help  much  in  the  construction  of  such 
instnunents.  The  dividing  line  between  those  which  are 
limited  and  those  which  are  continuous  is  not  always  plainly 
seen,  and  cases  apparently  quite  similar  are  sometimes  found 
upon  one  side  of  it,  and  sometimes  upon  the  other.  Where 
there  is  uncertainty  upon  the  face  of  the  instrument,  its  con- 
struction must  necessai'ily  depend  upon  the  circumstances 
which  throw  light  upon  it,  and  hence  the  diversity.  In 
Gates  V.  McKee  (13  N.  Y.,  232),  the  following  instrument, 
sigued  by  the  defendant,  was  held  a  continuing  guaranty  : 

"Mr.  Gates,  Sir — I  will  be  responsible  for  what  stock 
M.  E.  McKee  has  had  or  may  want  hei-eafter  to  the  amount  of 
$500."  And  it  was  there  said  that  these  uistruments  are  to  be 
liberally  interpreted  so  as  to  protect  persons  who  give  credit 
on  the  faith  of  them.  In  Bastow  v.  Bennett  (3  Camp.,  220) 
there  was  the  following  instrument:  "I  hereby  undertake 
and  engage  to  be  answerable  to  the  extent  of  X300  for  any 
tallow  or  soap  supplied  by  Mr.  Bastow  to  FranceA  Bennett, 
provided  they  shall  neglect  to  pay  in  due  time."  In  Har- 
greavey.  8mee  (6  Bingham,  244)  the  following :  "  I  do  hereby 
agree  to  guarantee  the  payment  of  goods  to  be  delivered  in 
umbrellas  and  parasols  to  J.  &  E.  A.  S«,  according  to  the 
custom  of  their  trading  with  you,  in  the  sum  of  X200."  In 
Mason  v.  Pritchard  (12  East,  227)  there  was  a  giiamnty  by 
the  defendant  to  the  plaintiff  **  for  any  goods  he  hath  or  may 
supply  W.  P.  with  to  the  amount  of  £100."  In  Meile  v. 
Wells  (2  Camp.,  413)  the  guaranty  was  "for  any  debt 
W.  W.  may  contract  with  the  defendant  in  his  business  as  a 
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jeweler  not  exceeding  £100 ;  "  and  these  instruments  were 
all  held  to  he  continuing  guaranties.  It  cannot,  therefore, 
be  said  that  we  rim  counter  to  the  precedents  in  holding  the 
letter  now  before  us  to  be  a  continuing  guaranty. 

2.  It  is  contended  by  the  defendant  that  the  paper  to  be 
discounted  upon  the  faith  of  the  letter  of  credit  was  to  be 
customei's'  paper,  and  that  this  paper  was  not  of  that  char- 
acter. The  request  to  discount  was  general.  The  bank 
might  discount  Cummer's  own  notes  or  drafts,  or  any  paper 
which  he  brought  to  it.  Such  had  been,  to  the  knowledge 
of  the  defendant,  the  prior  dealings  between  the  bank  and 
Cummer.  The  letter  also  contained  an  assurance  that  Cum- 
mer would  give  customers  paper  as  collateral.  This  was  not 
inserted  in  the  letter  as  a  condition  or  limitation  upon  the 
right  to  discount,  or  for  the  puri>ose  of  securing  any  benefit 
or  protection  to  the  defendant,  or  of  limiting  or  defining  the 
chainicter  of  the  paper  to  be  discounted.  It  wjis  simr)ly  an 
assurance  that  the  bank  should  have  not  only  the  guaranty 
of  the  defendant,  but  also  customers'  paper  as  coUateral  to 
any  discounts  it  might  make. 

3.  It  matters  not  that  there  was  some  change  in  the  busi« 
ness  conducted  by  Cummer  after  the  date  of  the  letter  of 
credit  and  before  these  drafts  were  discounted,  and  thai 
plaintiff  hstd  notice  of  such  change.  The  change,  so  far  as 
concerned  Cummer,  was  not  very  substantial.  He  continued 
to  carry  on  the  same  business,  and,  so  far  as  appears,  in  sub' 
stantially  the  same  way.  The  letter  of  credit  was  not  con- 
fined to  any  particular  business.  The  bank  was  not  bound 
to  inquire  or  to  know  how  the  money  it  loaned  to  Cummer 
was  to  be  used.  He  needed  the  line  of  discount  just 
as  much  after  the  change  as  before,  and  we  have  no 
reason  to  infer  that  the  defendant  was,  after  the  change, 
unwilling  to  continue  his  guaranty,  or  that  ho  intended 
it  should  continue  only  so  long  as  Cummer  conducted  his 
business  just  as  he  did  when  the  guaranty  was  given.  His 
agreement  was  general,  to  be  responsible  for  discounts 
made  for  Cmnmer,  and  upon  this  the  bank  had  the  right 
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to  rely  until,  by  some  adequate  notice,  he  terminated  his 
responsibility. 

The  judgment,  therefore,  is  right  and  must  be  affirmed, 
with  costs. 

All  concur,  except  Miixer,  J.,  absent. 

Judgment  affirmed. 


CoBNELiA  M.  Odell,  Respondent,  v,  John  J.  Hoyt  et  al., 

Appellants. 

Flfuntiffwas  tbe  ovmer  of  a  bond  and  mortgage,  by  tbe  terms  of  wbich 
interest  was  payable  annually^  and  in  case  of  any  default  in  the  x^&y* 
ment  thereof^  for  more  than  thirty  days  after  it  was  due,  plaintiff  had 
the  option  to  consider  the  whole  sum  secured  as  due.  Such  a  default 
having  occurred,  plaintiff  so  elected  and  commenced  an  action  of  fore- 
closure. Negotiations  were  thereupon  entered  into  between  the  pai*ties 
for  an  arrangement,  and  plaintiff  made  a  proposition  In  writing  to  dis- 
continue the  action  and  to  reconsider  her  election,  upon  condition  that 
the  mortgagors  would  pay  the  interest  due  with  interest  therein  and 
the  costs  of  the  foreclosure,  would  execute  with  one  G.,  a  subsequent 
mortgagee,  an  agreement  that  the  whole  principal  should  become  due 
when,  by  the  terms  of  the  bond  and  mortgage,  the  first  installment  became 
due,  and  that  interest  should  be  paid  semi-annually,  and  would  execute 
to  plaintiff  a  lease  of  the  premises  for  one  year  without  rent.  The  mort- 
gagors accepted  the  proposition,  executed  a  lease,  paid  the  interest  and 
costs,  and  signed  the  required  agreement,  which  they  retained  to  pro- 
cure the  fflgnature  of  G.,  and  plaintiff  gave  a  receipt  for  the  payment, 
stating  therein  that  the  action  was  discontinued.  The  mortgagors  did 
not  procure  the  signature  of  G.;  plaintiff  then  offered  to  accept  the 
agreement  without  such  signature,  but  the  mortgagors  represented  that 
it  was  lost  or  mislaid ;  they  refused  to  sign  a  new  agreement  and  i*efused  to 
make  a  semi-annual  payment  of  interest,  on  the  ground  that  interest  was 
not  due.  Plaintiff  discontinued  the  action  and  commenced  this  action  to 
foreclose.  The  mortgagors  thereafter,  when  the  annual  i>ayment  of 
interest  became  due  by  the  terms  of  the  mortgage,  tendered  the  amount 
thereof,  which  was  accepted,  without  any  waiver  by  plaintiff  of  the 
default  or  of  the  right  to  continue  the  foreclosure.  Held,  that  the  mort- 
gagors, by  refusing  to  execute  the  proposed  agreement,  were  pi*ecluded 
from  insisting  that  they  were  relieved  from  the  consequences  of  their 
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default ;  and  that  the  acceptance  of  the  interest  tendered  did  not  con- 
stitute a  defense. 

(Argued  April  4, 1878 ;  decided  April  16, 1878.) 

Appeal  from  judgment  of  the  Oeneral  Term  of  the 
Supreme  Court  iu  the  second  judicial  department,  affirmmg 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of 
the  court  on  trial  without  a  jury. 

This  action  was  brought  to  foreclose  a  mortgage  which, 
with  the  bond  accompanying  the  same,  was  executed  by 
defendants  Hoyt  and  McKinney,  on  the  1st  day  of  March, 
1873.  The  bond  was  conditioned  for  the  payment  of 
the  sum  of  $25,880  — one-half  April  1,  1877,  and  the  bal- 
ance  April  1,  1879,  with  interest  payable  annually,  on 
the  first  day  of  April  in  each  year.  In  and  by  the  bond 
and  mortgage  it  was  provided,  that  should  default  be 
made  in  the  payment  of  interest  at  any  time  when  the  same 
became  due  and  payable,  and  should  the  same  remaui  unpaid 
and  in  arrears  for  tliirty  days,  that  after  the  lapse  of  that 
time  the  whole  principal  should,  at  the  option  of  the  plain- 
tiff, become  due  and  payable.  The  complaint  alleged,  and 
the  evidence  showed,  a  default  in  the  payment  of  the  interest 
due  April  1,  1875,  for  more  than  thirty  days  thereafter,  and 
plaintiff's  election  to  consider  the  whole  sum  due. 

The  further  material  facts  appear  in  the  opinion. 

a.  W.  Van  Peltj  for  appellants.  The  agreement  made,  or 
proposed  to  be  made,  on  the  part  of  plaintiff  to  forbear  the 
collection  of  his  moi-tgage  was  usurious  and  void.  {Skin- 
tier  V.  Packard^  6  Wend.,  415;  Bucher  v.  Ackemian^  1 
Eob.,  30;  Bk.  of  U.  S.  v.  Bavia,  2  Hill,  451 ;  Broderick 
V.  Smith,  15  How.,  438.)  Plaintiff  should  have  returned, 
or  offered  to  return,  the  interest  in  both  cases,  if  he  had 
elected  to  hold  the  defendants  to  the  forfeiture.  {Oobb  v. 
Hatfield,  46  N.  Y.,  533;  Lindsky  v.  Ferguson,  49  id.,  623; 
Pullman  v.  AUey^  53  id.,  637;  Moyer  v.  Shoemaker ^  5 
Barb.,  319.) 
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Edward  WelU^  for  respondent. 

Andbews,  J.  By  the  default  in  the  payment  of  the  inter- 
est due  April  1,  1875,  for  more  than  thiity  days  thereafter, 
the  plaintiff  had  the  right  to  elect  to  consider  the  whole  sum 
secured  by  the  bond  and  mortgage  as  due,  and  having  elected 
so  to  consider  it,  she  brought  her  action  of  foreclosure  in 
May,  1875. 

The  mortgagors  then  stood  in  the  position  of  debtors  owing 
a  debt  past  due,  secured  by  a  mortgage  immediately  pay- 
able. The  mortgagees  could,  of  course,  defer  the  enforce- 
ment of  the  mortgage,  or  make  any  arrangement  for  giving 
time  to  the  moilgagors  which  the  parties  might  agree  upon. 
While  this  was  the  situation,  the  mortgagors  applied  to  the 
plaintiff  to  make  some  arrangement  of  the  matter,  tod  it 
resulted  in  the  plaintiff*,  on  the  seventh  of  May,  making  to 
the  defendants  a  written  proposition  to  discontinue  the  fore- 
closure and  reconsider  her  election  as  to  the  maturity  of  the 
principal  indebtedness  upon  the  conditions :  First.  That  the 
mortgagors  would  pay  the  interest  due  April  1, 1875,  and  the 
interest  thereon,  and  the  courts  of  the  foreclosure.  Second. 
Execute  with  one  Greenbaum,  a  subsequent  mortgagee,  an 
agreement  that  the  whole  amount  of  the  principal  debt  should 
become  due  April  1,  1877,  and  that  interest  thereon  should 
be  paid  semi-annually  from  April  1,  1875.  Third.  Execute 
to  the  plaintiff  a  lease  of  the  mortgaged  premises  for  one 
year,  without  rent 

The  mortgagors  accepted  the  proposition  and  the  parties 
met  May  12th  to  complete  the  arrangement.  The  mort- 
gagors executed  the  lease,  paid  the  back  interest,  and  the 
costs  in  the  foreclosure  proceedings,  and  signed  an  agreement 
in  accordance  with  the  arrangement,  but  as  Greenbaum  had 
not  signed  it  they  retained  it  for  the  purpose  of  procuring 
his  signature,  which  fhey  promised  to  procure  the  next 
day,  and  then  send  it  to  the  attorney  for  the  plaintiff. 
The  plaintiff  gave  the  morgagors  a  receipt  acknowledging 
the  payment  of  the  interest  and  the  costs  of  foreclosure, 
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and  statiucr  therein  that  the  foreclosure  action  was  discon- 
tinned.  The  mortgagors  did  not  secure  the  signature  of 
Greenbaum  to  the  agreement,  alleging  that  he  refused  to 
execute  it.  The  plaintiff  then  offered  to  accept  it  without 
his  signature,  but  the  mortgagors  represented  that  it  had  been 
lost  or  mislaid.  The  plaintiff  then  at  the  request  of  the 
mortgagors  prepared  a  new  agreement,  and  sent  it  to  them 
to  be  executed,  but  they  i-efused  to  sign  it,  saying  they  could 
not  execute  any  more  papers.  They  refused  to  pay  interest 
on  the  first  of  October,  on  the  ground  that  no  interest  became 
due  until  April  1, 1876.  An  order  was  then  entered  by  the 
plaintiff  discontinuing  the  first  action,  and  the  present  actioQ 
was  thereupon  commenced.  The  mortgagors  after  the  com^ 
mencement  of  this  action  and  on  the  1st  of  April,  1876, 
tendered  to  the  plaintiff's  attorney  the  amount  of  the  interest 
on  the  mortgage  to  that  time,  and  the  money  was  accepted 
by  him  ;  but  the  court  finds  that  the  tender  was  made  uncon- 
ditionally and  was  accepted  by  the  plaintiff  without  any 
waiver  Of  the  default  or  of  the  right  to  continue  the  fore- 
closure. 

The  mortgagors  by  refusirfg  to  execute  the  agreement 
provided  for  by  the  aiTangement  of  May  7,  1875,  are  pre- 
cluded from  insisting  that  they  are  relieved  from  the  conse- 
quences of  their  default  in  not  paying  the  interest  due  April 
1,  1875.  The  agreement  of  the  plaintiff  to  waive  the  default 
was  provisional  and  conditional  only.  The  undertaking  of 
the  mortgagors  to  pay  interest  semi-annually,  and  the 
whole  debt  in  1877,  was  an  important  consideration  for  the 
plaintiff  in  making  the  arrangement.  The  plaintiff  accepted 
the  interest  due,  the  lease  and  the  costs  of  the  foreclosure  in 
part  execution  of  the  agreement,  but  upon  the  express  under- 
standing that  the  moi-tgagors  should  immediately  procure 
Greenbaum's  signature  to  the  contract  and  rettmi  it  to  them. 
This  they  did  not  do,  and  finally  refused  to  comply  in  any 
way  with  this  provision  in  the  agreement,  or  even  to  recog- 
nize it  as  effectual  to  change  the  time  for  the  payment  of  the 
interest.     They  stood  in  tiie  position  of  insisting  upon  the 
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receipt  of  the  interest  by  the  plaintiff  as  a  waiver  of  the 
default,  while  repudiating  the  contract  under  which  it  was 
received.  The  plamtiff  was  entitled  to  the  interest.  She 
did  not  intend  to  waive  the  default  by  which  the  whole  mort- 
gage became  due,  except  as  part  of  the  an'angement,  and  to 
construe  the  receipt  of  the  interest  as  a  waiver,  under  the 
circumstances  would  enable  the  defendants  to  take  advantage 
of  their  own  wrong.  The  plaintiff,  it  is  true,  received  a  lease 
of  the  mortgaged  premises  imder  the  agreement.  There  is 
no  finding  whether  she  occupied  under  it,  or  whether  the 
premises  had  any  rental  value.  It  was  not  until  October 
that  the  mortgagors  finally  refused  to  execute  the  agreement 
provided  for  in  the  contract  of  May  seventh.  The  most  we 
think  the  defendants  would  be  entitled  to  claim  is  that  the 
value  of  the  lease  should  be  applied  upon  the  mortgage  debt. 
But  this  question  is  not  raised  by  any  finding  or  exception. 
Nor  did  the  acceptance  of  the  money,  tendered  after  the 
commencement  of  the  action,  for  the  interest  due  April  1, 
1876,  constitute  a  defense.  It  is  clear  from  the  evidence 
that  the  plaintiff  accepted  it  with  the  understanding  that  the 
acceptance  should  not  prejudice  her  right  to  continue  the 
foreclosure.  The  mortgagors  desired  to  pay  the  interest  to 
avoid  a  second  default  under  the  thirty  days  interest  clause, 
in  case  it  should  be  held  that  the  first  default  had  been 
waived. 

We  think  the  judgment  should  be  affirmed. 

All  concur,  except  AfiLLEB,  J.,  absent. 
•    Judgment  affirmed. 


Julia    Lynch,   Respondent,   v.  Patrick  McNallt,        -mr-'w 

Appellant.  VjSlM 

One  keeping  a  vicious  dog  with  knowledge  of  its  propensities  is  liable  for 
injuries  caused  by  it.  Negligence  in  the  ordinary  sense  of  the  word  is 
not  an  element  of  the  cause  of  action,  nor  is  contributory  negligence  a 
defense. 
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To  constitute  a  defense,  it  must  be  established  that  the  person  injured 

did  some  act  from  which  it  may  be  affii*med  that  he  brought  the  injury 

upon  himself. 
Ordinary  familiarities  with  a  dog  running  loose,  offered  by  one  having  no 

knowledge  of  its  vicious  proi)ensities,  do  not  constitute  negligence  in  any 

sense,  and  will  not  relieve  the  owner  from  liability. 

(Argued  April  6, 1878;  decided  April  16, 1878.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  affirming  a  judgment  in  favor  of  plaintiff,  entered 
upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  by  plaintiff  from  the  bite  of  a 
vicious  dog  kept  by  defendant. 

Plaintiff's  evidence  tended  to  show  that  plaintiff  when 
passing  defendant's  store,  in  the  city  of  New  York,  offei-ed 
the  dog,  which  was  lying  in  front  of  the  store  unfastened,  a 
piece  of  candy  when  the  dog  sprang  at  her  and  bit  her.  The 
dog  was  cross  and  vicious ;  it  had  to  defendant's  knowledge 
previously  bitten  other  persons,  and  he  had  been  warned  by 
the  policemen  to  take  care  of  it. 

The  court  charged  among  other  things,  **  that  the  rule  as  to 
contributory  negligence  does  not  apply  to  accidents  of  this 
description,  because  the  act  of  keeping  a  vicious  animal  is 
wrong  absolutely,  and  the  question  of  contributoiy  negli- 
gence only  goes  to  the  question  of  damages,"  to  which 
defendant's  counsel  duly  excepted. 

Malcolm  Campbell,  for  appellant.  If  plaintiff  was  her- 
self the  exciting  cause  of  the  injury  complained  of,  or  by 
her  own  negligence  contributed  to  it,  she  cannot  recover 
in  this  action.  {Buckley  v.  Leonard,  4  Den.,  500;  Wiley 
V.  Slater,  22  Barb.,  506;  May  v.  Burdett,  9  Ad.  &  El 
[N.  S.],  101;  Brock  v.  Cqpeland,  1  Esp.,  203;  Sarchv. 
Blackburn,  4  C.  &  P.,  297  ;  Ourtis  v.  3Itlls,  5  id.,  489; 
Munn  V.  lieed,  4  Al.,  431;  CoffsweU  v.  Boidmn,  15  Vt, 
404;  Sawyer  v.  Jackson,  5  N.  Y.  Leg.  Obs.,  380;  Logue  v. 
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Link,  4  E.  D.  S.,  63;  Foxy.  Town  of  Ghstenbery,  29  ConiL, 
204;  Koneyx.  Ward,  2  Daley,  295;  EarhartY.  Yaangblood^ 
27  Penn.,  331;  KeigJitUnger  \.  Egan,  65  111.,  235.) 

F.  J.  Dwpignac,  for  respondent.  This  was  not  an  action 
for  negligence,  but  for  wrongful  keeping  a  vicious  dog  with 
knowledge  of  its  character ;  scienter  was  the  gist  of  the  action* 
(May  V.  Burdett,  58  Eng.  C.  L.,  99;  Card  v.  Case,  5  M.  G. 
&  S.,  622;  Kelly  x.  TiUan,  3  Keyes,  263;  Loomisy.  Ten^, 
17  Wend!,  497;  Smith  y.  Pelah,  2  Stra.,  1264;  Oiarlwood 
V.  Greig,  3  C.  &  R,  48;  Worth  v.  Gitling,  58  Eng.  C.  L., 
99;  Jenkins  Y.  Turner,  1  Ld.  Raym.,  109;  Putnam  y.  Payne, 
13  J.  R.,  312;  Hinckley  Y.  Emerson,  4  Cow.,  351;  Bowers 
V.  Fitzrandoljgh,  Add.,  315;  Janes  v.  Peary,  2  Esp.,  482.) 

Church,  Ch.  J.  The  case  of  Muller  v.  McKesson,* 
recently  decided  in  this  court,  contains  a  review  of  the 
authorities  and  lays  down  the  principles  which  should 
govern  actions  of  this  character,  and  it  is  unnecessary  to 
elaborate  them  here.  The  views  expressed  in  the  opinion 
in  that  case  are  substantially  the  same  as  those  expressed  by 
Dalt,  Ch.  J.,  in  the  court  below  in  this  case. 

It  may  be  regarded  as  established.  First.  That  such  an 
action  is  based  upon  the  keeping  of  a  vicious  dog  with 
knowledge  of  his  propensities,  and  if  injury  ensues,  the  owner 
is  liable,  and  that  if  negligence  is  an  element  of  a  cause  of 
action  at  all,  it  is  not  so  in  the  ordinary  sense  of  that  term, 
but  consists  in  the  act  of  keeping  the  dog  with  knowledge  of 
his  disposition. 

Second.  That  contributory  negligence,  as  that  term  is 
understood  in  law,  is  not  a  defense. 

Third.  That  to  constitute  a  defense  to  such  an  action,  it 
must  be  established  that  the  person  injiu^d  did  some  act 
from  which  it  may  be  affiimed  that  he  brought  the  injury 
upon  himself.  If  a  pei*son  should  thrust  his  arm  into  a 
bear's  mouth  and  get  bit,  it  could  not  be  said  that  the 
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injury  was  caused  by  keeping  the  bear ;  and  so,  if  a  person, 
knowing  the  vicious  propensities  of  a  dog,  should  wantonly 
or  willfully  do  an  act  to  induce  the  dog  to  bite,  or  should 
unnecessarily  and  voluntarily  put  himself  in  the  way  of  the 
dog,  knowing  the  probable  consequences,  the  same  prin- 
ciple would  apply. 

In  this  case  the  only  exception  was  to  that  pai-t  of  the 
charge  which  stated  that  contributory  negligence  was  not  a 
defense.  There  was  no  error  in  this  charge,  and  the  evi- 
dence fell  far  short  of  coming  up  to  the  standard  which  con- 
stitutes a  defense.  The  dog  was  loose,  and  there  is  no  evi- 
dence that  the  plaintiff  had  knowledge  of  lus  vicious 
propensities.  All  she  did  was  to  offer  the  dog  a  piece  of 
candy,  when  he  sprang  at  her  and  bit  her.  Ordinary  famili- 
arities with  a  dog  running  loose  can  scarcely  be  called  negli- 
gence in  any  degree.  They  are  not  acts  from  which  any 
bad  consequences  would  naturally  follow,  certainly  not  from 
a  peaceful  dog,  which,  it  may  be  presumed,  eveiy  dog  at 
large  is. 

The  chai'ge  that  contributory  negligence  might  be  con- 
sidered on  the  question  of  damages  wa^  quite  as  favorable  to 
the  defendant  as  he  was  entitled  to,  and  he  cannot,  there- 
fore object  to  it. 

There  was  evidence  tending  to  establish  both  the  neces- 
sary elements  to  constitute  the  cause  of  action,  viz.,  the 
vicious  character  of  the  dog  and  the  knowledge  of  the 
defendant,  and  the  finding  of  the  jury  upon  these  points  is 
conclusive  upon  this  couit. 

The  judgment  must  be  affirmed. 

All  concur,  except  Allen,  J.,  absent. 

Judgment  affirmed. 
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Silas  E.  Hill,  Respondent,  v.  The  Syracuse,  BiNGHASi-    fisr^ 
TON  AND  New  York  Railroad  Company,  Appellant.         '^  ^^ 

Where,  upon  the  delivery  of  goods  to  a  carrier  for  transportation,  and 
before  shipment,  a  receipt  or  bill  of  lading  is  delivered  to  the  shipper, 
and  received  by  him  without  objection,  he  is  chargeable  with  notice  of 
its  contents,  and  is  bound  by  its  terms ;  prior  parol  negotiations  cannot 
be  resorted  to  to  vary  them. 

BiU  V.  JS.  B.  and  N.  Y.  R.  R,  Co.  (8  Hun,  296),  reversed. 

Bottwiek  V.  B.  and  0.  JL  JR.  Co.  (45  N.  Y.,  712),  distin«raifihed. 

(Argned  April  5, 1878;  decided  April  16, 1878.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Coui*t  in  the  third  judicial  department  in  favor  of 
plaintiff,  entered  upon  an  order  denying  a  motion  for  a  new 
trial,  and  directing  judgment  on  a  verdict.  (Reported  below, 
8  Hun,  296.) 

This  action  was  brought  to  recover  damages  for  the  alleged 
non^pei'formance  of  a  contract,  entered  into  by  defendant  as 
a  common-carrier.  The  plaintiff  delivered  a  quantity  of  wool 
at  defendant's  depot  at  Whitney's  Point,  to  be  carried  to  New 
York  city.  Plaintiff  gave  evidence  tending  to  show  that 
before  the  delivery  of  the  wool  he  made  a  parol  agreement 
with  the  person  in  charge  of  defendant's  depot,  that  the  wool 
diould  be  shipped  by  defendant  within  two  weeks,  and  that 
upon  the  faith  of  such  agreement  the  delivery  was  made. 
This  evidence  was  objected  to  upon  the  ground  that  the 
agreement  between  the  parties  was  in  writing,  and  that  oral 
evidence,  changing  or  modifying  the  same,  was  incompetent. 
The  objection  was  oveirulcd  and  defendant's  counsel  duly 
excepted.  It  appeared  that  afterwards,  and  on  the  same 
day,  as  plaintiff  was  about  to  start  for  his  home,  he  received 
from  defendant's  agent,  at  the  depot,  receipts  or  bills  of  lad- 
ing for  the  wool,  but  examined  them  no  further  than  to  see 
th^t  the  weights  were  correct,  and  then  put  them  in  his 
pocket,  and  did  not  notice  the  conditions  therein  until  next 
day.    By  such  conditions  the  defendant  was  exempted  from 
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liability  arising  from  any  delay.  The  wool  was  not  shipped 
until  nearly  two  months  after.  In  the  meantime  the  value 
of  the  wool  in  market  had  fallen  off  nearly  thirty  cents  per 
pound. 

Further  facts  appear  in  the  opinion. 

George  iV.  Kennedy^  for  appellant  Prior  parol  negotia- 
tions could  not  be  resorted  to  to  vary  the  receipt  or  bill  of 
lading  delivered  by  defendant  to  plaintiff.  {Long  v.  N,  Y. 
C.  E.  li.  Co.,  50  N.  Y.,  .76,  79;  Belger  v.  Dznamore,  51  id., 
166;  Collinder  v.  THnsmore,  65  id.,  204;  Steers  v.  Liv.,  etc., 
Tmoing  Co.,  57  id.,  1;  Magnin  v.  Dinamore,  56  id.,  168; 
Steiger  v.  Erie  li.  Co.,  6  Hun,  345;  Bostwick  v.  BaU.  and 
0.  E.  E.  Co.,  45  N.  Y.,  712.) 

E,  A.  Stanton,  for  respondent.  As  defendant  stated  no 
ground  in  its  objections  to  the  evidence  of  oral  negotiations  had 
before  the  delivery  of  the  receipt,  they  are  not  available  hei-e. 
{Shaw  V.  Smith,  8  Keyes,  316;  5  Abb.  [N.  S.],  129.)  Such 
evidence  was  competent  to  show  that  the  parties  did  not 
intend  that  the  printed  receipts  should  constitute  the  whole 
contract  between  them.  {Bostwick  v.  B.  and  0.  R.  R.  Co., 
45  N.  Y.,  712;  Coffin  v.  N.  Y.  C.  R.  R.  Co.,  64  Barb.,  379; 
66  N.  Y.,  632;  W/titbeck  v.  Waine,  16  id.,  632;  Barker  v. 
Bradley,  42  id.,  319;  Woodruff  v.  Sherrard,  9  Hun,  322; 
Hutchina  v.  Hihhard,  34  N.  Y.,  24;  Morris  v.  Whitcher,  20 
id.,  41;  Johnson  v.  Uathom,  2  Keyes,  477.) 

Church,  Ch.  J.  The  decision  of  this  court  in  the  recent 
case  of  Tlie  Gemuinia  Fire  Ins.  Co.  v.  Tlie  Memp/iis  and 
Charlestcm  R.  R.  Co.  (72  N.  Y.,  90)  is  decisive  in  this  case 
that  the  receipt  or  bill  of  lading  delivered  to  the  plaintiff  is 
to  be  regarded  as  the  contract  between  the  parties,  instead 
of  the  parol  agreement  alleged  to  have  been  made  previously, 
but  on  the  same  day,  between  the  plaintiff  and  the  pei'son  iH 
charge  representing  the  agent.  The  decision  in  Bo^wick  v. 
27*6  Baltimore  and  Ohio  R.  R.  Oo.  (45  N  Y.,  712)  was  not 
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inteuded  to  impair  the  geueml  and  well-settled  rule  that 
when  goods  are  delivered  to  a  carrier  for  transportation,  and 
.a  bill  of  lading  or  receipt  is  delivered  to  the  shipper,  he  is 
chargeable  with  notice  of  its  contents  and  is  bound  by  its 
terms,  and  that  prior  parol  negotiations  cannot  be  resorted  to 
to  vary  them.  In  that  case  the  property  had  been  shipped  by 
the  carrier  before  the  bill  of  lading  was  delivered,  and  was 
.  beyond  the  reach  or  control  of  the  shipper.  This  court  held 
'  that  the  carrier  having  shipped  the  property  after  the  parol 
contract  and  before  delivery  of  the  bill  of  lading,  was  bound 
by  the  parol  contract,  and  could  not  afterwards  change  it 
without  the  express  consent  of  the  shipper ;  but  to  apply  the 
rule  in  a  case  like  this  would  destroy  the  protection  which 
the  delivery  and  acceptance  of  a  bill  of  lading  affords.  The 
delivery  of  the  property  and  bill  of  lading  ai'e  generally 
regarded  as  simultaneous  acts,  although  the  delivery  of  the 
property  necessarily  precedes  the  making  and  delivery  of  the 
receipt  or.  bill  of  lading,  and  in  most  cases  some  parol  nego- 
tiations precede  the  delivery  of  the  property. 

In  this  case  the  receipt  was  made  immediately  upon  the 
receipt  of  the  property,  and  delivered  very  soon  after,  the 
intervening  time  being  while  the  plaintiff  was  getting  his  team 
preparatory  to  starting  home.  By  accepting  the  contract 
without  objection,  the  other  party  had  a  right  to  assume  that 
be  assented  to  its  terms,  and  the  fact  of  not  reading  it  cannot 
be  interposed  to  prevent  the  legal  effect  of  the  transaction. 
{Long  V.  JST.  Y.  G.  R.  B.  Cb.,  60  N.  Y.,  76;  Belger  v.  Din^- 
more^  51  id.,  166;  Steers  v.  i.,  N,  Y.  and  Phil  8.  8.  Co.,  67 
id.,  1;  Maghee  v.  O.  and  A.  Ji.  Ji.  Trans.  Co.,  45  id.,  514.) 
It  appears  that  in  this  case  the  plaintiff  did  in  fact  read  the 
paper  on  the  next  day,  and  knew  and  understood  its  contents. 
If  he  was  not  satisfied  with  its  terms,  he  had  then  abundant 
opportunity  to  reclaim  his  property  or  insist  upon  a  modifica- 
tion of  its  provisions,  but  he  did  neither.  If  be  relied  upon 
the  statement  of  the  agent,  that  the  property  would  be 
shipped  within  two  weeks,  it  must  have  been  upon  faith  in 
the  opinion  of  the  agent,  and  not  as  a  binding  contract  with 
SiCKKLs.— Vol.  XXVIII.     45 
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the  company,  as  the  bill  of  lading  expressly  notified  him  that 
station  agents  had  no  authority  to  vary  or  change  the  terms  of 
a  contract  of  shipment  as  expressed  in  the  paper  deliyered. 
Although  the  receipt  or  bill  of  lading  must  be  taken  as  the 
contract  between  the  parties,  there  is  nothing  in  its  terms 
which  will  protect  the  company  from  liability  if  the  delay 
and  consequent  loss  was  occasioned  by  its  negligence,  or  that 
of  its  servants  or  agents.  The  record  presents  the  case  in  a 
peculiar  aspect.  The  complaint  is  on  the 'parol  contract  io 
ship  the  property  withm  two  weeks.  The  trial  judge  charged 
that  the  parol  contract  was  binding  and  obligatory  instead 
of  the  bill  of  lading,  but  charged  also  that  unless  the  delay 
was  produced  by  the  negligence  of  the  defendant  or  its  agents, 
the  plaintiff  could  not  recover.  The  General  Term  held  that 
the  evidence  not  being  sufficient  to  establish  ffross  negligence, 
the  plaintiff  could  not  recover  on  that  ground,  but  also  held 
that  the  parol  contract  was  binding,  and  as  the  property  was 
not  shipped  within  the  two  weeks  specified,  the  plaintiff  was 
entitled  to  recover. 

Another  embarrassment  is  that  the  refusal  to  the  several 
requests  to  charge  which  were  intended  to  present  the 
point  as  to  the  binding  force  of  the  two  contracts  was 
excepted  to  in  such  a  general  form  that  it  is  doubtful 
whether  in  strictness  it  is  available  in  this  court.  If  tiie 
trial  judge  had  ignored  the  parol  agreement,  the  verdict 
could  not  be  disturbed  unless  the  case  is  destitute  of  any 
evidence  to  sustain  the  finding  of  negligence,  because  the 
defendant  is  liable  if  the  injury  was  produced  by  its  negli- 
gence. Nor  Js  it  necessary  to  establish  gross  negligence  as  the 
Grenenil  Term  seems  to  have  supposed.  A  want  of  ordinaiy 
care  by  a  carrier,  if  it  causes  injury,  is  sufficient. 

We  think  that  there  must  be  a  new  trial.  The  charge  of  the 
judge  that  the  parol  contract  was  the  contract  between  the 
parties  may  have  had  a  material  influence  upon  the  jury,  upon 
the  question  of  negligence,  and  although  the  exception  to  the 
request  is  not  sufficiently  specific,  the  same  question  was  pre- 
sented d  uring  the  trial,  and  an  exception  properly  taken.  If  an. 
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smendmeut  of  the  complaint  is  necessary,  it  can  be  obtained 
as  a  matter  of  course.  Allegations  of  negligence  would  not 
substantially  change  the  cause  of  action.  The  failure  to  per- 
form either  contract  through  negligence  would  be  a  breach 
of  duty.  (See  Bostwick  v.  BaJL  and  0.  i2.  7?.  Ob.,  45 
N.  Y.,  712.) 

The  judgment  must  be  reversed,  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

All  concur,  except  Allen,  J.,  absent,  and  Andbews,  J., 
not  sitting. 


Judgment  reversed. 


John    G.    Jenkins,    Appellant,   v.  Michael    Fahey,  \m  iw 

Kespondent. 

Hie  fact  that  at  the  time  of  the  commencement  of  an  action  agaanst  a 
purchaaer,  to  enforce  Qpedfic  performance  by  him  of  a  contract  for  the 
sale  of  lands,  the  vendor  could  not  make  a  good  title  is  immaterial, 
except  upon  the  question  of  interest,  and  will  not  affect  a  judgment  in  his 
favor  if  he  can  make  such  title  at  the  time  of  the  decree. 

Tenants  for  ]ife»  in  possession^  may  have  partition  as  between  themselves, 
and  all  pei-sons  entitled  to  the  reversion  or  remainder;  and  aU  who  may 
be  or  who  may  become  entitled  to  any  beneficial  interest  in  the  lands, 
may  be  made  parties  to  the  action  or  proceedings. 

A  judgment  in  partition  is  conclusive  on  all  having"  any  interest  who  are 
made  parties,  and  conveyances  npcm  sale  under  the  judgment  are  a  bar 
in  law  and  equity  as  against  all  such  parties  or  their  representatives. 
(2  R.  S.,  318,  §{  5,  6;  id.,  322,  §  35;  id.,  327,  $  60.) 

Where  service  of  a  summons  by  publication  upon  a  non-resident  defend- 
ant is  ordered,  a  personal  8er^dce  out  of  the  State  is  equally  valid  to  give 
jurisdiction  as  if  service  had  been  made  by  publication  and  deposit  in 
the  post-office.    (Code,  $  135.) 

In  an  action  for  partition  by  one  of  several  tenants  for  life,  a  sde  owner  of 
the  estate  in  remainder,  who  was  a  non-resident,  was  made  a  party 
defendant,  an  order  for  service  upon  him  by  publication  was  obtained; 
the  summons  and  complaint  were  served  upon  him  personally  out 
of  the  State ;  he  did  not  appear  and  judgment  was  perfected,  adjudg- 
ing that  the  premises  be  sold,  and  charging  the  estate  in  remainder 
with  the  payment  of  a  portion  of  certain  taxes  and  assessments,  held, 
that  the  court  had  jurisdiction,  and  the  judgment  was  conclusive,  as 
against  the  remainderman,  in  favor  of  the  purchaser  at  the  sale  under 
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the  judgment ;  and  that  in  an  action  brought  by  said  parchaaer  a^^ainst 
one  who  had  contracted  to  purchase  a  portion  of  the  premiaea,  for  spedfic 
performance  of  the  contract,  the  defendant  could  not  be  heard  in 
impeachment  of  the  judgment. 

Under  the  statute  authorizing  the  sale  of  the  real  estate  of  an  infimt  (2  R. 
S.,  194,  }  70),  the  court  has  jurisdiction  to  direct  the  sale  of  a  remainder 
in  fee,  vested  in  interest  in  an  iniant ;  the  term  ^'real  estate,"  as  used 
in  the  statute,  includes  every  freehold  estate  and  interest  in  lands ;  and 
where  there  is  a  vested  remainder  in  fee  there  is  a  eemn  in  law,  which 
answers  the  requirement  of  the  statute  that  the  infant  shall  be  **  seized* 
of  the  estate. .  . 

JenMru  v.  ^bhey  (11  Hun,  351),  reversed. 

(Argued  April  8, 1878 ;  decided  April  16, 1878.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  affirming 
a  judgment  in  favor  of  defendant,  entered  upon  the  report  of 
a  referee.     (Reported  below,  11  Hun,  351.) 

This  action  was  brought  to  compel  the  specific  perform- 
ance of  a  contract  betwiden  plaintiff,  as  vendor,  and  defend- 
ant, as  vendee,  for  the  sale  of  certain  real  estate. 

The  referee  found  substantially  the  following  facts : 

The  plaintiff  made  an  agreement  in  writing  with  the  defend- 
ant to  sell  and  convey  to  the  latter,  who  agreed  to  purchase 
two  lots  of  land  in  the  city  of  BrookljTi ;  plaintiff  tendered 
a  deed  of  conveyance  for  the  same  in  execution  of  the  agree- 
ment ;  the  defendant  refused  to  accept,  by  reason  of  certain 
objections  to  the  title. 

Francis  Titus  died  seized  of  a  farm  which  included  these 
lots,  in  the  year  1836,  leaving  a  will  which  contained  the  fol- 
lowing provision : 

"  First.  After  all  my  lawful  debts  and  demands  and  funeral 
expenses  are  paid  and  satisfied,  which  I  direct  to  be  done  in 
due  season  by  my  executors  hereinafter  named,  I  do  give  and 
bequeath  unto  my  daughter  Cornelia  all  my  estate,  personal 
and  real,  except  the  following  sums."  Then,  after  giving 
some  legacies  to  relatives,  the  will  proceeds  as  follows  :  **A11 
my  remaining  property,  dwelling-house,  lands,  out-houses, 
furniture,  moneys,  moveables,  etc.,  I  give,  devise  and  be- 
queath to  my  daughter  Cornelia  for  her  support  and  com- 
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fort,  to  be  held  and  controlled  by  her,  and  at  her  death  to  pass 
to  her  heirs  ;  or  if  she  leaves  no  heirs,  to  be  disposed  of  by 
her  will  to  whom  and  for  what  purposes  she  may  deem  right 
and  proper." 

This  will  received  a  judicial  construction  in  the  case  of 
Taggarty.  Murray  (53  N.  Y.,  233). 

Before  1847,  Cornelia  Titus,  the  daughter  mjentioned, 
.married  Simon  Phelps,  by  whom  she  had  three  children, 
all  of  whonj  are  living.  In  1847  Cornelia  and  her  hus- 
band conveyed  these  lots  to  James  Waterbury,  and  subse* 
quently  the  same  title  came  to  William  Laytin,  Lawrence 
and  Julia  Waterbuiy.  In  1861  John  F.  Phelps  and 
Maria  Louisa  Phelps,  two  of  the  children  of  Cori^clia, 
executed  quit-claim  deeds  of  conveyance  for  these  lots  with 
.othei*s  to  Alvah  C.  Bush,  reciting  therein  that  they  were 
intended  to  grant  all  their  right,  title  and  interest,  con- 
ditional, contingent,  in  remainder,  or  otherwise,  in  and  to 
the  lands  of  which  Francis  Titus  died  seized.  In  the  same 
year  the  estate  of  Ida  C.  Phelps,  the  other  child  of  Cornelia, 
then  an  infant,  in  pursuance  of  proceedings  under  the  statute 
providing  for  the  sale  of  the  real  estate  of  infants,  was  con- 
veyed to  Mr.  Bush,  the  same  grantee,  •  In  1874  William 
Laytin  brought  an  action  for  a  partition  of  these  and  the 
other  lots,  in  which  he  made  Bush  and  the  Waterburys 
defendants.  Bush  was  a  -non-resident  of  the  State,  and  an 
order  wjis  obtained  in  the  action  for  the  service  of  the  sum- 
mons on  him  by  publication,  and  he  was  served  personally 
out  of  the  State,  at  his  place  of  residence  in  Pennsylvania, 
but  did  not  a[)][)ear  in  the  action.  The  cause  proceeded  to 
judgment,  which  was  in  substance  that  partition  be  had  by 
sale  of  the  premises  ;  that  out  of  the  proceeds  certain  sums 
paid  by  the  tenants  for  life  for  taxes  and  assessments  be  re- 
funded, and  that  the  balance  be  divided  in  certain  specified 
proportions.  Under  the  judgment  the  premises  in  question 
were  sold  to  the  plaintiff,  who  received  the  referee's  deed 
therefor.  During  the  pendency  of  the  action  the  testator's 
daughter  Cornelia  died     The  lots  in  question  were  sold  in 


1 


358  Jenkins  t;.  Fahey.  [Marcb, 

Opinion  of  the  Court,  per  Allen,  J. 

1838,  for  an  uupaid  assessment  for  a  street  improvemeut ;  the 
purcha^r    never  entered  into  possession,   or   exercised  or 
claimed  to  exercise  any  acts  of  ownership. 
Fui'ther  facts  appear  in  the  opinion. 

John  W.  Steamsj  for  appellant.  Mrs.  Phelps  was,  by 
her  deeds,  estopped  fix>m  executing  the  appointment  under 
the  will  otherwise  than  for  the  benefit  of  her  grantees. 
{Mead  v.  Mitchell,  17  N.  Y.,  210;  Bebee  v.  GHffing,  14  id., 
235;  Sullivan  v.  Sullivan^  66  id.,  37.) 

Theo.  F.  Jackson,  for  respondent.  The  Supreme  Court  in 
the  partition  suit  of  Laytin  v.  Watej'burT/  did  not  have  or 
acquire  jurisdiction  to  decree  a  partition  or  sale  of  the  interest 
of  Alvah  C.  Bush.  (AUnatt  on  Paitition,  63;  Cole  v.  AyloU, 
Litt.,  300;  2  Broom  &  Had.  Corns.,  71;  Coles  v.  Coles,  15 
J.  R.,  319;  Bradshaw  v.  CaUaghan,  5  id.,  80;  8  id.,  558; 
Clajpp  V.  Bromaghan,  9  Cow.,  530;  FUet  v.  Dorland,  11 
How.  Pr.,  489.)  The  sale  of  the  interest  of  the  infant  in  the 
real  estate  was  void,  for  the  reason  that  the  Supreme  Court 
had  not  jurisdiction  to  order  it.  {Rogers  v.  Dill,  6  Hill,  415; 
1  Washb.  on  R.  P.,  34,  35;  Durando  v.  Durando,  23  N.  Y., 
332;  2  Black's  Com.,  17,  19;  1  Broom  &  Had.  Com.  [Am. 
ed.],  430.) 

Allen,  J.  During  the  pendency  of  this  action  the  life 
upon  which  the  particular  estates  depended  has  fallen  ui,  and 
the  estate  in  remainder  has  become  vested  in  possession,  and 
one  serious  if  not  fatal  objection  to  the  plaintiff 's  title,  which 
existed  at  the  time  of  the  commencement  of  the  action,  is 
removed.  The  remainder  in  the  estate  was  devised  to  the 
issue  of  the  daughter  of  the  testator,  the  devisee  for  life  liv- 
ing at  her  death,  {Taggart  v.  Murray,  53  N.  Y.,  233.) 
The  plaintiff  claims,  and,  if  the  conveyances  to  him  are  valid 
and  effectual  for  the  purposes  for  which  they  were  made,  has 
acquired,  the  title  of  the  three  children  and  only  issue  of  the 
devisee  for  life,  then  or  now  living  j-  but  he  has  only  acquired,' 
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the  title  aiid  interest  as  devisee  in  remaiuder  which  they  respec- 
tively had  at  the  time  of  the  several  conveyances,  and  by 
the  death  of  either,  without  leaving  issue  during  the  life  of 
tiie  mother,  the  estate  aud  interest  which  he  or  she  would 
have  taken  absolutely  at  the  death  of  the  mother,  would 
have  become  vested  in  such  of  the  issue  as  should  survive 
the  mother.  It  follows  that  during  the  continuance  of  the 
life  estate  the  plaintiff  had  not  a  marketable  title  to  the 
remainder,  and  could  not  have  made  ''  a  good  and  perfect 
title  in  fee  simple  absolute"  to  the  lands.  But  the  children 
have  survived  the  mother,  and  their  estates  have  come  into 
possession.  The  plaintiff  has  a  title  in  fee,  if  the  conveyances 
imder  which  he  claims  the  estate  ai*e  valid.  The  fact  that 
at  the  time  of  the  commencement  of  the  action  he  could  not 
make  a  good  title  is  inunaterial,  except  upon  the  question  of 
interest,  if  he  can  make  such  title  at  the  time  of  the  decree. 
(Pierce  v.  Nichols^  1  Paige,  244;  Brown  v.  Haff^  5  id., 
235.) 

The  first  objection  to  the  title,  which  is  urged  upon  this 
apjxMiI,  is  to  the  jurisdiction  of  the  court  to  decree  a  parti- 
tion or  sale  of  tlie  estate  in  remainder,  then  in  Bush,  the 
plaintiff  taking  title  under  the  sale  in  the  action  for  a  parti- 
tion or  sale,  brought  by  Laytiu,  a  teimut  for  life  in  posses- 
sion, against  his  co-life  tenants  and  Bush  the  remaindeiman. 
Whether  the  judgment  was  such  a  judgment  as  ought  to 
have  been  given,  or  whether  the  action,  whether  regarded 
solely  as  an  action  for  a  partition,  or  as  an  action  as  well  to 
establish  a  lieu  for  taxes  and  assessments  paid  by  the  life- 
tenants,  might  not  have  been  successfully  defended  by  Bush, 
the  remainderman^  and  the  judgment  in  partition  restricted 
to  the  life  estate  need  not  be  considered.  If  the  court  had 
jurisdiction  of  the  subject-matter  and  of  the  persons,  the 
judgment  is  conclusive,  although  it  may  have  been  erro- 
neous, until  reversed  or  vacated.  The  court  acquired  juris- 
diction of  the  defendants,  other  than  Bush  and  wife,  by  the 
l^ersonal  service  of  summons  and  complaint  and  their  volun- 
tary appearance  and  consent  to  the  judgment.     Jurisdiction 
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was  acquired  over  Bui^  and  wife  by  service  of  summons  and 
complaint  upon  them,  pui-suaut  to  an  order  of  publication,  at 
Tioga,  ill  the  State  of  Pennsylvania.  The  service  was  equally 
valid  for  the  purpose  of  giving  jurisdiction,  whether  made 
upon  them  personally  at  their  residence  in  Pennsylvania  or 
by  publication.  (2  R.  S.,  319,  §  12;  Code,  §  135.)  The 
Supreme  Court  has  jurisdiction  in  cases  of  partition  as  a 
proceeding  quasi  in  rem — that  is,  it  had  jurisdiction  over  the 
general  subject-matter  of  the  action.  It  is  not  denied  that 
tenants  for  life  can  have  partition  as  between  themselves, 
and  ui  all  cases  of  partition  all  persons  entitled  to  the  rever- 
sion, remainder  and  inheritance,  after  the  termination  of  any 
particular  estate,  and  every  person  who,  by  any  contingency 
contained  in  any  devise,  grant  or  otherwise,  may  be  or 
become  entitled  to  any  beneficial  interest  in  the  lands,  may 
be  made  parties  to  the  action  or  proceedings,  and  the  judg- 
ment in  partition  is  made  conclusive  on  all  parties  having 
any  interest  in  the  premises,  contingent  or  otherwise,  and 
conveyances  upon  a  sale  under  a  judgment  in  partition  are  a 
bar  in  law  and  equity  against  all  persons  interested  in  such 
premises,  in  any  way,  who  are  named  as  parties  in  the  pro- 
ceedings. (2  R.  S.,  318,  §§  5,  6;  2  id.,  322,  §  35;  2  id., 
327,§  60;  Sullivan  v.  Sullivan,  66  K  Y.,  37.)  Bush  was  a 
proper  party  to  the  action  and  might  have  appeared  and 
resisted  the  demand  for  judgment  that  his  estate  be  sold,  and 
insisted  that  the  partition  should  be  confined  to  the  life  estate. 
There  could  have  been  no  partition  of  the  estate  in  remain- 
der, as  Bush  was  the  sole  owner  of  such  estate,  if  the 
plaintiff's  claim  is  to  be  upheld,  and  actual  partition  could 
easily  have  been  made  between  the  life  tenants,  as  it  was  in 
fact  made  upon  the  eale  of  the  lots  separately,  and  striking 
off  seven  of  the  fourteen  lots  to  one  purchaser,  and  the  resi- 
due to  another. 

Whether  the  estate  in  remainder  was  properly  charge- 
able with  the  payment  of  any  part  of  the  taxes  and  assess- 
ments, and  if  so,  what  proportion  we  are  not  called  upon 
to  consider.     The  Supreme  Court  had  jurisdiction  of  that 
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subject,  as  well  as  of  the  partition.  Au  equitable  lien  was 
asseited  in  the  complaint,  and  the  judgment  is  conclusive, 
as  in  the  case  of  partition.  {Howell  v.  Mills,  56  N.  Y., 
226;  Sullivan  v.  Sullivan  (supra).  The  objections  to  the 
judgment  do  not  go  to  the  jurisdiction  of  the  court,  but  are 
merely  asagnments  of  error,  and  cannot  be  heard  in  this 
action  or  any  collateral  proceeding  in  impeachment  of  the 
judgment,  or  to  impair  its  effect  as  the  judgment  of  a  court 
of  comi)etent  jurisdiction,  conclusive  on  all  the  parties  to  it 
and  their  i^eprescntativcs. 

The  next  objection  is  to  the  jurisdiction  of  the  Supreme 
Coui-t  to  direct  a  sale  of  the  estate  in  remainder  of  the  infant, 
Ida  C.  Phelps,  under  the  statute  for  the  sale  of  infants' 
estates,  the  title  of  Bush  to  an  undivided  third  of  the  remain- 
der having  been  acquired  under  a  sale  pursuant  to  such  order. 
The  contention  is,  that  under  the  statute,  the  court  has  only 
juiisdiction  over  estates  in  possession,  and  caimot  direct  a 
sale  of  future  estates,  although  vested  in  interest.  The  court 
derives  its  power  over  the  real  estate  of  infants  solely  from 
the  statute,  and  can  only  exercise  it  in  the  cases  prescribed. 
{Rogers  y,  DtU^Q  Hill,  415.)  Prior  to  the  passage  of  the 
first  statute  on  the  subject  in  1814,  application  was  made  to 
Hie  Legislature,  as  individual  cases  arose,  for  the  disposal  of 
infants'  estates,  and  the  objection  now  taken  to  the  proceed- 
ings for  sale  of  the  estate  of  the  infant  Phelps  is  founded  upon 
the  language  of  the  statute.  The  first  act  (Laws  of  1814) 
authorized  the  sale  of  ^*  the  real  estate  "  of  infants.  In  1815, 
a  revised  and  more  perfect  act  was  passed,  authorizing  appli- 
cations for  a  sale  '^  whenever  an  infant  shall  be  seized  of  lands 
or  tenements,  or  be  entitled  to  a  term  to  come  in  any  lands 
in  this  State."  (Laws  of  1815,  ch.  106.)  And,  by  the 
Revised  Statutes  (2  E.  S.,  194,  §  170),  any  infant  **  seized 
of  any  real  estate,  or  entitled  to  any  terms  for  years  in  any 
land  may"  apply  for  sale  or  disposition  of  his  property. 
Although  the  language  of  the  several  statutes  differs  slightly 
in  phraseology  in  describing  and  characterizing  the  propei*ty 
subject  to  the  provisicHis  of  the  act,  there  is  no  reason  to  sup* ' 
SicKELs.— Vol.  XXVIII.     46 
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pose  that  auy  dijSrerence  in  substance  was  intended.  The 
same  description  of  property  —  that  is,  the  same  estate  and 
interest  of  the  infant  in  lauds,  was  intended  in  the  several 
acts,  A  difference  in  the  phraseology  or  verbiage  of  a  stat- 
ute in  a  revision  does  not  necessarily  call  for  a  different  con- 
struction, or  import  a  change  in  the  law.  {Taylor  v.  DelaU' 
cey,  2  C.  C.  in  E.,  143;  JEltvood  v.  Khck,  13  Barb.,  50; 
Theriat  v.  Hart,  2  Hill,  380.) 

The  term  "  real  estate,"  used  in  the  statute  of  1814,  and 
in  the  Revised  Statutes,  includes  every  freehold  estate  and 
interest  in  lands  —  that  is,  an  estate  in  foe  or  for  life.  By 
1  Revised  Statutes,  754,  section  27,  it  is  declared  to  include 
every  estate,  interest  and  right,  legal  and  equitable,  in  lands, 
tenements  and  hereditaments,  except  such  as  are  determined 
or  extinguished  by  the  death  of  an  intestate  seized  or  pos- 
sessed thereof,  or  in  any  manner  entitled  thereto,  and  except 
leases  for  years  and  estatol  for  the  life  of  another  person* 
This  is  but  an  elaboration  of  the  conmion  law  definition  of 
the  term.    (3  Kent  Com.,  401;  Merry  v.  Hallet,  2  Cow.,  497.) 

A  remainder  in  fee  in  lands  \b  clearly  "  real  estate,"  as 
that  term  is  used  at  common  law,  as  well  as  defined  by  the 
statutes  of  this  State,  and  the  object  was  to  authorize  the  sale 
of  every  and  all  estates  and  interests  in  lands  belonging  to 
infants,  freehold  interests  being  mcluded  in  the  term  real 
estate,  of  which  the  infant  is  seized,  and  chattel  interests 
under  the  designation  of  terms  for  years.  Every  present 
estate  of  freehold  is  capable  of  a  seizin,  either  in  deed  or  law. 

The  only  question  then  is,  and  upon  that  the  judgment  of 
the  court  below  was  adverse  to  the  plaintiff,  whether  an  estate 
in  remainder,  although  "real  estate/'  is  an  estate  of  which 
an  infant  can  be  seized.  Seizui  denotes,  ordinarily,  a  posses- 
sion in  fact  by  one  having  or  claiming  a  fi*eehold  interest, 
which  is  known  as  a  seizin  in  deed,  or  a  right  of  immediate 
possession,  which  is  a  seizin  in  law.  There  may  be  a  con- 
structive seizin,  the  equivalent  of  a  seizin  in  deed.  (Com* 
Dig.,  Seizin  A.,  1,  2  ;  per  Ld.  Mansfield,  Taylor  y.  Hord^ 
1  Bur.  60,  107 J  Coke  Lit.,  17  a,-  4  Kent  Com.,  386,  note; 
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Green  v.  Liter,  8  Cranch ;  S.  C,  229.)  It  is  quite  evident  that 
a  remainderman,  when  the  particular  estate,  as  in  this  case,  is 
a  freehold,  is  not  seized  within  this  limited  definition  of  the 
term,  for  he  is  not  in  possession,  and  has  no  right  of  posses- 
sion. He  cannot  enter  either  to  take  the  profits  or  to  make 
livery  of  seizin  to  another.  One  who  has  a  reversion  or 
remainder  in  fee  expectant  upon  the  determination  of  a  term 
for  years  is  in  the  actual  seizin  of  his  estate,  for  the  possession 
of  the  termor  is,  in  law,  that  of  the  remainderman  or  rcver- 
sioner.  But  this  does  not  apply  when  the  particular  estate 
is  an  estate  of  freehold,  but  there  may  be  m  the  later  case  a 
seizin  in  law  which  answers  the  call  of  the  statute  under 
which  the  proceedings  under  consideration  were  had,  resting 
upon  a  difierent  principle. 

A  right  of  present  enjoyment  of  an  estate,  or  an  actual 
possession  either  by  a  termor  or  otherwise,  is  not  necessary 
to  a  seizin  when  there  is  a  fixed  vested  right  of  future  enjoy- 
ment, that  is,  when  there  is  a  vested  remainder  or  reversion. 
In  such  a  case  there  is  a  seizin  in  law,  all  the  possession  of 
which  the  nature  of  the  estate  is  susceptible.  In  Plowden, 
191,  it  was  held  that  when  a  reversion  is  dependent  on  an 
estate  for  life,  the  reversioner  in  pleading  may  state  that  he 
is  seized  of  the  reversion.  The  statutes  of  this  State  give  a 
right  of  action  for  waste  to  '*  a  person  seized  of  an  estate  in 
remainder  or  reversion,''  and  thus  describes  the  remainder- 
man as  one  "seized"  of  the  estate.  (1  R.  S.,  1750,  §  8.) 
When  the  particular  estate  and  the  remainder  in  fee  are 
created  at  one  and  the  same  time,  and  by  one  and  the  same 
act,  if  the  particular  estate  is  a  freehold  or  one  for  life,  the 
seizin  as  well  as  the  possession  passes  to  and  stops  in  the 
tenant  of  the  freehold,  but  in  such  case  it  is  said  the  livery 
made  to  the  tenant  of  the  freehold  enures  to  the  benefit  of  the 
reversion  or  remainder  and  passes  to  the  reversioner  or 
remainderman  instantaneously  upon  the  determination  of 
the  particular  estate.  The  act  of  livery  of  seizin  is  due 
to  the  one  who  takes  the  first  estate  with  right  of  posses- 
sion.    One  is  '^  seized  "  of  an  estate  in  remainder  when  thp 
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estate  is  vested.  {Cook  v.  Hammond,  4  Mason,  467;  2  Bl. 
Com.,  166;  1  Wash,  on  Real  Prop.,  38,  47;  4  Kent  Com., 
386.)  Remaindera  and  reversions  being  future  interests, 
there  can  be  no  seizin  in  deed  of  those,  only  a  seizin  in  law 
until  they  come  into  possession,  but  there  is  a  seizin  in  law 
which  is  all  that  is  required.  (Crabbe's  Law  of  Real  Prop- 
erty, 1001.)  But  we  are  relieved  fitpm  an  extended  con- 
sideration of  this  question  by  the  construction  of  the  courts 
of  this  State  of  the  same  language  in  another  statute,  in  which 
the  question  has  been  thoroughly  treated  by  learned  judges. 
It  was  held  that  the  statute  to  abolis>h  entails,  by  converting 
the  estates  of  all  pei'sons  **  seized  in  fee  tail  of  any  lands,"  etc., 
into  a  fee  simple,  operated  upon  vested  remainders  in  tail  as 
upon  estates  tail  which  had  taken  effect  in  possession.  (  Fan- 
derheyden  v.  Orandall^  2  Den.,  9;  Van  Rensselaer  y.  Poucher^ 
5  id.,  35;  Wendell  v.  Crandall,  1  Comst.,  491.)  All  that  is 
said  by  judge  Bronson  in  the  latter  case  in  respect  to  the 
policy  of  the  law  for  the  destruction  of  entails,  and  showing 
that  there  was  the  same  reason  for  attacking  a  future  estate 
tail  as  an  estate  tail  already  in  possession  is  equally  applicable 
to  the  case  in  hand.  There  is  the  same  reason  for  subjecting 
estates  of  infants  in  remainder  or  reversion  to  the  jurisdiction 
of  the  court,  and  authorizing  a  sale  when  the  interests  or 
necessities  of  the  infant  require  or  make  a  sale  expedient  as 
estates  in  actual  possession.  The  reasoning  of  judge  Bronson 
does  not  derogate  from  the  force  of  the  arguments  in  the 
other  cases,  or  the  bearing  or  weight  of  the  authorities  cited 
in  support  of  the  results,  but  rather  gives  support  to  them. 
Judge  Bronson  adopts  in  his  language  the  same  idea  of 
'seizin  as  was  adopted  in  those  cases,  and  refers  to  a  remain- 
derman as  one  seized  in  law  of  his  estate. 

The  court  had  jurisdiction  to  order  the  sale  of  the  estate 
in  remainder  of  the  infant  Phelps,  so  that  the  title  of  Bush 
to  the  entire  remainder  was  perfect.  The  learned  counsel 
waives  the  only  other  objection  to  the  title  on  the  ground  of 
the  sale  of  the  lands  in  question,  by  the  village  of  Williams- 
burgh  in  1838,  for  the  non-payment  of  an  assessment  for 
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opening  and  regulating  North  Eighth  street  in  that  village, 
and  concedes  that  Sharp  v.  Johnson^  4  Hill,  92;  Hassan  y. 
City  of  Rochester,  67  N.  Y.,  533;  Fisher  v.  Mayor  of  Nevo 
York,  id.,  73,  are  decisive  that  such  sale  does  not  constitute 
an  objection  to  the  title* 

The  judgment  must  be  reversed,  and  a  new  trial  granted** 

All  concur. 

Judgment  reversed. 


BiGHABD  Kennedy,  Appellant,  v.  The  Mayor,  Aldeb- 
MEN  AND  Commonalty  op  the  City  op  New  Yobk, 
Bespondent. 

Where  a  mnnicipal  corporatioii  is  charged  with  the  duty  of  keepixijgf  a  dock 
in  a  safe  condition,  and  in  consequence  of  a  neglect  to  perform  this  duty 
the  horse  of  one  using  the  dock  in  the  customaiy  way  is  lost,  without 
negligence  of  the  driver,  the  municpality  Is  liable,  although  the  horse 
was,  in  consequence  of  sudden  fright  or  other  cause,  for  the  moment 
beyond  the  driver's  control. 

In  an  action  to  recover  damages  for  the  loss  of  plaintifTs  horse,  the  com- 
plaint alleged  in  substance,  that  while  plaintiff  was  engaged  in  carting 
brick  from  a  dock  and  was  backing  up  his  cart  to  procure  a  load,  '*his  horse 
suddenly  became  unmanageable  and  backed  off  the  dock,"  and  was  lost 
in  consequence  of  defendant's  negligence  in  failing  to  keep  a  string-piece 
on  the  dock ;  that  if  the  dock  had  been  secured  by  a  string-piece  the  acci- 
dent would  not  h^ve  happened,  and  that  plaintiff  and  his  servants  made 
every  effort  to  prevent  the  accident,  but  they  were  unavailing.  The  court 
on  the  trial  dismissed  the  complaint  on  the  pleadings  and  the  opening  of 
plaintiff's  counsel,  on  the  ground  that  the  tmmanagability  of  the  horse,  not 
the  defect  in  the  dock,  caused  the  injury,  and  refused  to  allow  plaintiff  to 
go  into  proof  as  to  the  extent  to  which  the  horse  was  unmanageable,  hddf 
error ;  that  it  was  to  be  assumed  in  deciding  the  question  that  it  was  the 
duty  of  defendant  to  put  a  string-piece  on  the  dock,  which  it  had  negli- 
gently omitted  to  do,  and  that  there  was  no  negligence  on  plaintiff's  part ; 
that  the  fact  that  the  horse  was  for  the  moment  beyond  control  did  not 
show  that  it  was  vicious  or  m^fe,  or  that  the  owner  was  careless ;  and 
that  the  absence  of  the  string-piece  must  be  deemed  to  have  been  the 
proximate  cause  of  the  injtiry. 

(Submitted  April  8, 1878 ;  decided  April  16, 1878.) 


366  EBmsTBDT  v.  Mayor.  [Maich, 

Opinion  of  the  Ckmrt,  per  Aitprkws,  J. 

Appeal  from  judgmeut  of  the  Greneral  Term  of  the 
Com*t  of  Common  Pleas  in  and  for  the  city  and  coimty  of 
New  York,-  affirming  a  judgment  in  favor  of  plaintiff,  entered 
upon  an  order  dismissing  plaintiff's  complaint  on  trial. 

This  action  was  brought  to  recover  damages  for  the  loss  of 
a  horse  and  cai-t  belonging  to  plaintiff,  alleged  to  have  been 
caused  by  defendant's  negligence. 

The  facts  appear  sufficiently  in  the  opinion. 

Geo.  8.  Wilkes,  for  appellant.  Defendant  was  liable  for 
negligence  in  failing  to  keep  the  dock  in  repair.  {Clark  v. 
Un.  Ferry  Co.,  35  N.  Y.,  485;  Wyckoffy.  Queen's  Co.  Ferry 
Co.,  52  id.,  34;  StvordsY.  Edgar,  59  id.,  28.)  The  question 
of  negligence  or  of  contributory  negligence  was  one  for  the 
jury.  {Totten  v.  Phipps,  52  N.  Y.,  354;  Belton  v.  Baocter, 
68  id.,  411;  Spooner  v.  Brooklyn  City  li.  R.  Co,,  54  id., 
230;  Thurber  v.  K  and  M.  Ji.  It.  Co.,  60  id.,  326;  Hay- 
croft  V.  L*  I.  and  M.  S.  li.  li.  Co.,  Ct.  Apps.,  Jan.  15, 
1870;  Unger  v.  Forty-second  street  B.  B.  Co.,  51  N.  Y.,  497; 
Uwokford  V.  N.  Y.  C.  andll.  B.  B.  Co.,  53  id.,  654.)  Only 
where  it  clearly  appears  from  all  the  circumstances,  or  by 
uncpntroverted  evidence  that  the  injured  part}''  has  contrib- 
uted to  the  injur}'',  can  a  nonsuit  be  ordered.  {Massoth  v. 
Brest,  etc.,  D.  andH,  Canal  Co.,  Ct.  Apps.,  Apl.  14,  1876;  3 
Mass.,  136;  58  N.  Y.,  451;  47  id.,  400;  5  id.,  654;  45  id, 
660;  Oeraly  v.  P.  M.  and  B.  B.  B.  Co.,  1 L.  &  Eq.  Rep.,  607.) 

Wm.  C.  Whitney,  for  respondent.  Defendant  would  not 
be  liable  unless  it  appeared  that  the  accident  would  have 
happened  if  plaintiff 's  horse  had  not  been  so  uncontrollable. 
{Titus  V.  Inhabs.  of  JSTorthbridge,  97  Mass.,  258,  265,  266 ; 
Hortoa  v.  City  of  Taunton,  id.,  266,  267;  Fogg  v.  Inhabs. 
of  Nahant,  98  id.,  578-581.) 

Andbews,  J.  The  court  on  the  trial  erred  in  dismisang 
the  complaint.  The  motion  to  dismiss  was  made  on  the 
pleadings  and  opening  of  plaintiff's  counsel.   The  facts  stated 


1878.}  EJBNNBDT  V,  Mayor.  367 

Opinion  of  the  Court,  per  Akdbbwb,  J. 

in  the  complaint  and  in  the  opening  are  to  be  taken  as 
true. 

It  appears  by  the  complaint  that  the  plaintiflf  is  a  cartman, 
and  at  the  time  of  the  accident  was  engaged  in  carting  brick 
from  the  dock  at  the  foot  of  Eighty-sixth  street,  East  river, 
in  the  city  of  New  York,  and  the  complaint  avers  :  "  That 
while  the  plaintiff  was  backing  up  his  cart  for  the  purpose 
of  loading  the  same  with  brick,  his  horse  suddenly  became 
unmanageable  and  backed  off  the  dock  into  the  East  river 
and  was  lost.''  It  is  also  averred  that  the  loss  was  sustained 
by  the  negligence  of  the  defendant  in  failing  to  have  a  string- 
piece  on  the  dock,  and  that  if  the  dock  had  been  secured  by 
the  necessary  string-piece,  the  loss  would  not  have  occurred. 
The  complaint  further  states  *'  that  the  plaintiff  and  his 
seiTants  mode  every  effort  to  prevent  such  accident  and  loss, 
but  such  effoi-ts  were  unavailing." 

The  particular  ground  of  the  motion,  and  upon  which  the 
court  proceeded  in  dismissing  the  complaint  was,  that  the 
immanageability  of  the  horse,  and  not  the  defect  in  the  dock, 
was  the  cause  of  the  accident.  The  plaintiff's  counsel  desired 
to  go  into  the  proof  as  to  the  extent  to  which  the  horse  was 
unmanageable,  but  he  was  not  permitted  to  do  so.  It  is 
to  be  assumed  in  deciding  the  question  now  presented  that  it 
was  the  duty  of  the  city  to  put  a  string-piece  upon  the  dock, 
and  that  it  had  negligently  omitted  to  perform  it,  and  also 
that  there  was  no  negligence  on  the  part  of  the  plaintiff  in 
the  management  of  the  horse  and  cart.  The  duty  imposed 
upon  the  defendant  was  imposed  for  the  purpose  of  protecting 
persons  and  animals  on  the  dock  from  falling  into  the  water. 
Is  the  duty  of  protecting  animals  by  a  guard  or  barrier  a 
duty  owing  only  in  respect  to  animals  which  at  the  time  of 
their  loss  are  docile  and  obedient,  and  under  the  absolute 
control  of  the  owner  ?  We  think  not.  The  shying  of  a 
horse,  his  backing  or  turning  in  consequence  of  a  sudden 
fright  or  other  cause,  so  as  to  be  for  a  moment  beyond  the 
control  of  the  one  having  him  in  charge,  are  among  the  most 
common  occurrences.     That  a  horse  may  on  a  particular 
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.occasion  do  this,  neither  shows  that  the  animal  is  vicious  or 
generally  unsafe,  or  that  the  owner  is  careless.  It  is  against 
accidents  which  may  happen  from  these  common  incidents 
in  the  use  of  horses  upon  docks  that  a  barrier  is  especially 
needed. 

What  caused  the  plaintiff's  horse  to  become  unmanageable 
is  not  stated.  It  occurred  while  the  plaintiff  was  backing 
up  his  cart,  and  the  inference  is  that  the  plaintiff  had  hold 
of  the  horse  at  the  time,  and  the  complaint  shows  that  if  the 
string-piece  had  been  there,  the  horse  would  not  have  been 
lost.  The  absence  of  the  string-piece  must,  for  the  purpose 
of  the  action,  be  deemed  to  be  the  proximate  cause  of  the 
loss.  It  would  be  refining  quite  too  much  to  hold  that  the 
sudden  backing  of  the  horse,  contrary  to  the  will  of  the 
owner,  was  the  cause  of  the  accident,  so  as  to  relieve  the 
defendant  from  liability.  The  city  was  charged  with  the 
duty  of  keeping  the  dock  in  a  safe  condition,  and  if  in  using  it 
in  the  customary  way  the  plaintiff's  horse,  without  his  negli- 
gence, was  lost,  the  city  is  liable,  although  the  horse  was  not 
at  the  moment  obedient  to  the  will  of  the  owner.  The  cases 
of  Glark  v.  Uiuon  Ferry  Co.  (35  N.  Y.,  485),  and  Radway 
V.  Brigga  (37  id.,  256),  sustain  the  right  of  the  plaintiff  to 
recover  upon  the  facts  presented. 

We  «ii^  not  called  upon  to  decide  what  the  rights  of  an 
owner  would  be  agauist  a  municipality  charged  with  the 
duty  of  kcepmg  a  highway  or  public  i)lace  in  repair,  in 
case  of  an  injury  to  his  horse,  which  had  escaped  from  his 
control,  and  in  running  away  came  upon  an  imsafe  bridge  or 
an  unguarded  embankment,  and  was  thrown  into  the  stream 
or  down  the  embankment  Injury  to  the  hoi'se  under  such 
circumstances  at  some  point  in  its  unrestrained  course  would 
be  likely  to  happen,  whether  the  way  was  in  repair  or  not, 
and  because  it  happened  at  the  particular  point  where  the 
way  was  insecure  or  out  of  repair,  and  would  not  have  hap- 
pened in  the  precise  manner  it  did,  except  for  the  defect  in 
the  way,  might  not  justify  a  recovery.  In  the  case  supposed 
it  might,  perhaps,  be  reasonably  claimed  that  the  fright  of 
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the  horse  was  the  cause  of  the  injury,  and  that  the  town  or 
municipality  charged  with  the  duty  of  keeping  the  way  in 
repair  did  not  assume  the  risk  of  accidents  under  such 
circumstances.  It  is  sufficient  to  say  that  this  case  does  not 
call  for  the  appUcation  of  such  a  rule. 

The  judgment  should  be  reversed,  and  a  new  trial  granted* 

All  concur. 

Judgment  reversed. 


Mabgabet  Kennedy,  Respondent,  v.  William  H.  Ejsn- 

NEDY,  Appellant,  in  mi 

On  appeal  to  this  conrt  from  an  order  granting^  alimony  pendente  lite  in  an  )l|i46i/ 
action  for  divorce,  the  question  of  power  in  the  court  below  is  the  only 
one  reviewable. 

If  the  facts  stated  in  the  complaint  are  clearly  not  sufficient,  if  true,  to 
constitute  a  cause  of  action,  alimony  cannot  be  granted. 

Threats  of  violence,  by  a  husband  against  a  wife,  of  such  a  character  as  to 
induce  a  reasonable  apprehension  of  bodily  injury,  and  charges  of  infi« 
delity,  made  in  bad  faith,  as  auxiliary  to  and  in  aggravation  of  the 
threatened  violence,  are  sufficient  to  constitute  *' cruel  and  inhuman  treat- 
ment," within  the  meaning  of  the  statute  authorizing  a  limited  divorce. 
(2  R.  8.,  147,  i  51.) 

A  complaint  in  an  action  for  limited  divorce  alleged  that  defendant,  on 
various  occasions,  '*  wantonly  and  maliciously  charged  the  plaintiff  with 
unchastity  and  infidelity  to  her  marriage  vows,**  *  *  "  that  on  one  occa- 
■  Bion  in  December,  1876,  he  pointed  a  pistol  at  her  head,  when  angry^ 
apparently  vrith  intent  to  kill  her,"  and  on  another  occasion  ''ordered 
her  out  of  the  house,  and  said  he  would  make  it  too  hot  for  her,  and 
threatened  to  murder  her ;"  which  acts  were  without  cause  or  provoca- 
tion, and  that  a  Bei>aral3ion  was  necessary  <*  to  her  own  existence "  and 
the  welfare  of  the  children.  OThe  relationship  of  the  partiea  as  husband 
and  wife  was  not  questioned.  Hddf  that  it  could  not  be  determined  as 
matter  of  law  that  plaintiff  could  not  establish  a  cause  of  action  under  the 
complaint ;  and  that  an  order  granting  alimony  to  the  plaintiff,  based 
npon  the  complaint  and  a  verified  petition,  although  said  allegations 
were  denied  or  met  by  the  answer  and  opposing  affidavits  was  not 
reviewable  here. 

CMina  V.  CbUins  (71  N.  Y.,  369),  distinguished. 

(Argued  April  8, 1878 ;  decided  April  16, 1878.) 
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Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  affirmiug  so  much  of  an 
order  of  Special  Term  as  granted  to  plaintiff  alimony  j>eii- 
derUe  lite. 

This  was  an  action  for  a  limited  divorce  imder  the  statute, 
on  the  ground  of  cruel  and  inhuman  treatment. 

The  material  allegations  of  the  complaint,  as  to  the  treat- 
ment complained  of,  are  as  follows  :  **  That  since  plaintiff's 
marriage  to  defendant  he  has  treated  her  in  a  cioiel  and  inhu- 
man manner,  and  has  so  conducted  himself  towards  her  as 
to  render  it  unsafe  and  improper  for  her  to  cohabit  with  him; 
that  on  or  about  the  25th  day  of  November,  1876,  at  his 
residence,  he  wantonly  and  maliciously  accused  her  of  unchas- 
tity  and  infidelity  to  her  mannage  vow,  and  reproached  her 
with  lewdness,  and  to  and  in  her  presence  falsely  and  mali- 
ciously stigmatized  the  infant  daughter  she  had  recently 
borne  him  as  the  bastard  child  of  another  man ;  that  in  these 
accusations  and  reproaches  he  persisted  for  days  and  nights, 
denouncing  them  against  plaintiff  in  an  angry  and  violent 
manner,  thereby  depriving  her  of  needful  rest  and  sleep,  and 
subjecting  her  to  great  alarm  and  anxiety,  and  seriously 
affectmg  as  well  her  health  as  her  happiness ;  that  on  or 
about  the  5th  day  of  December,  1876,  at  his  said  residence, 
in  a  fit  of  uncontrollable  passion,  he  put  a  pistol  to  plaintifi'^s 
head,  apparently  with  the  intent  to  kill  her  j  *  •  •  that 
at  said  residence,  and  on  or  about  the  24th  day  of  September, 
1877,  four  weeks  after  the  birth  of  the  youngest  child  of 
himself  and  plaintiff,  he  reproached  plaintiff  with  other  false 
and  malicious  accusations  of  unchastity  and  infidelity,  and 
denied  himself  to  be  the  father  of  the  said  youngest  child, 
and  declared  that  he  had  made  a  will  in  which  he  disinherited 
the  two  children,  of  which  he  said  he  was  not  the  father,  and 
ordered  plaintiff  out  of  the  house,  and  said  he  would  make 
it  too  hot  for  her,  and  threatened  to  murder  her ;  that  by 
these,  his  said  reproaches  and  threats,  which  were  incessantly 
repeated  and  uttered  in  an  excited,  angry  and  violent  manner, 
defendant  afflicted  plaintiff  with  great  agony,  fright  and  dis- 
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tress  to  the  serioiis  detriment  of  her  peace  of  mind  and 
health  of  body  j  •  •  ♦  that  she  has  never  given  him  a 
pretext  even  for  his  aspersions  of  her  character,  nor  has  by 
any  provocation  justified  his  ill-treatment  of  her ;  that  she 
has  pati^itly  borne  all  his  said  affronts  and  outrages  for  the 
sake  of  her  children,  and  with  the  hope  that  in  time  he  might 
return  to  a  better  way  of  life ;  that  instead,  his  misconduct 
and  ill-treatment  of  plaintiff  grow  worse  and  worse — inso- 
much that  she  is  forced  reluctantly  to  the  conclusion  that  a 
separation  from  defendant  is  indispensable  not  only  to  her 
own  existence,  but  to  the  welfare  of  her  children." 

The  answer  denied  the  threats  and  acts  of  violence  alleged 
in  the  complaint ;  alleged  various  acts  of  improper  intimacy 
between  plaintiff  and  a  man  not  related  to  her,  which  inti- 
macy was  continued  in  spite  of  his  remonstrances,  and  admit- 
ting that  he  indignantly  denounced  and  condemned  her 
course  in  this  respect.  It  also  alleged  that  the  parties  lived 
and  cohabited  together  until  after  the  commencement  of  the 
action,  and  that  plaintiff  then  left  surreptitiously  against  his 
will  and  without  cause. 

The  motion  for  alimony  was  made  upon  the  complaint 
and  a  veiified  i)etition.  The  answer  and  affidavits  tending 
to  support  it  were  read  in  opposition. 

John  E  Develin^  for  appellant.  An  order  allowing  ali- 
mony is  appealable  to  this  court.  {Odlina  v.  Collins^  71 
N.  Y.,  269.)  Plaintiff  could  not  succeed  on  the  facts  set 
forth  in  the  complaint  (R.  S.,  art  4,  part  2,  ch.  8,  tit 
1,  §  61,  subds.  1,  2;  2  R.  S.,  147;  Bouvier's  Law  Diet, 
«*  Cruelty;"  1  Bishop  on  Marriage  and  Divorce,  §§  717,  722, 
729;  Warren  v.  Warren,  8  Mass.,  821;  Perry  v.  Perry,  2 
Paige,  501;  Maaon  v.  Ma8<m,  1  Edw.  Ch.,  278-291;  Whia- 
pell  V.  Whispellj  4  Barb.,  217;  Davies  v.  Daviea,  55  id., 
130;  Barlow  y.  Barlow,  2  Abb.  [N.  S.],  259;  2  Kent's 
Comm.,  126;  C.  v.  01,  28  Eng.  L.  &  Eq.,  604.)  The  word 
trecUment,  as  used  in  the  statute,  implies  continuity  of  action. 
(1  Bishop  on  Mar.  and  Div.,  §  746;  Perry  v.  Perry^  1 
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Barb.  Ch.,  516;  SmaUwood  v.  SnuiUwood^  3  Swab*  &  T., 
397-402.) 

Roger  A.  Pryor^  for  regpondent.  The  court  below  bad 
power  to  award  alimony  pendente  lite  and  the  order  was  not 
appealable.  {Brinkley  v.  Brinkley,  60  N.  Y.,  184,  202; 
People  V.  If.  Y.  C.  B.  R.  Co.,  29  id.,  423;  Dauming  v. 
Marshall,  37  id.,  380;  In  re  Beggs,  67  id.,  120;  Cuth- 
man  v.  Brwndrett,  50  id.,  296;  In  re  N.  Y.  C.  and  H.  R.  R 
Co.,  64  id.,  60,  65;  Llamosas  v.  Llamosas,  62  id.,  619.)  A 
false  and  malicious  accusation  of  adultery  is  *^  cruel  and 
inhuman  tt'eatmient"  within  the  meaning  of  the  statute. 
{BiJiin  V.  Bihin,  17  Abb.,  26;  WhispeU  v.  Wkispell,  4 
Barb.,  219,  220;  Barber  v.  Barber,  7  West.  L.  J.,  279; 
Durant  y.  Durant,  1  Hagg.  Ec.  B.,  769;  Jamieson  y.  Jamie- 
son,  K  Y.  Spec.  T.,  Oct.,  1877;  Powell  v.  Powell,  22  CaL, 
358;  KeUy  v.  Kelhj,  2  L.  R.  P.  &  D.,  34,  35,  75,  76; 
Holden  y.  Hciden,  1  Consist.  B.,  458.)  The  facts  alleged  in 
the  complaint  constituted  a  cause  of  action.  {D'Aquillar  y. 
lyAquiUar,  1  Hagg.  Ec,  775;  Saunders  y.  Saunders,  1 
Bob.  Ec,  563;  TomkinsY.  Tomkins,  1  S.  &  T.,  171;  Be^ 
y.  Best,  1  Adam's  Consist.,  435,  436;  Pcpkin  y.  Pophin,  1 
Hagg.  Ec.  768,  note.) 

CHtTROH,  Ch.  J.  llie  learned  counsel  for  the  appellant 
cited  the  ease  of  Collins  y.  Collins,  in  this  court  (71  N.  Y., 
269),  as  a  decisiye  authority  against  the  plaintiff's  right  to 
alimony.  In  that  case  a  marriage  between  the  parties  W2is 
alleged  in  the  complaint.  The  answer  admitted  that  the 
marriage  ceremcmy  had  been  performed,  but  alleged  that  at 
the  time  the  plaintiff  had  a  husband  living,  and  was,  therefore, 
incapable  of  contracting  marriage.  The  plaintiff  although 
having  abundant  opportunity  to  do  so  had  not  denied  ObA 
fact  alleged,  and  this  court  held  that  the  plaintiff  had  not 
made  a  ease  entitling  her  to  alimony  for  the  reason  that  from 
the  pap^9  presented  it  did  not  appear  that  she  was  a  wife, 
who  alone  is  entitled  to  alimony,  and  who  alone  can  invoke 
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the  jurisdiction  of  the  court  to  grant  a  divorce.     {Brinkley 
V.  BrinhUy,  50  N.  Y.,  184,  and  cases  cited.) 

The  question  presented  in  this  case  is  quite  different.  The 
action  is  for  a  limited  divorce  for  cruel  and  inhuman  treat- 
ment under  the  statute.  There  is  no  question  as  to  the  rela- 
tion of  the  parties  being  that  of  husband  and  wife,  but  it  is 
claimed  that  it  does  not  appear  from  all  the  papers  and  proo^ 
presented,  that  the  plaintiff  ought  to  recover,  and  that,  there- 
fore, alimony  should  be  denied.  If  the  facts  stated  in  the 
complaint  are  clearly  not  sufficient,  if  true,  to  constitute  a 
cause  of  action,  the  proposition  that  alimony  should  bo  denied 
is  undoubtedly  correct,  because  the  ultimate  failure,  of  the 
plaintiff  would  be  inevitable,  and  a  trial  would  be  an  idle 
ceremony,  and  an  order  that  the  defendant  should  pay 
alimony,  an  unnecessary  and  unjust  burden.  But  I  am  not 
aware  that  it  has  ever  been  decided  or  claimed  that  the  court 
will  pass  ui>on  the  merits,  upon  conflicting  allegations  or  proofe 
upon  a  motion  for  alimony,  and  this  court  will  in  general 
not  review  a  finding  of  the  court  below  upon  a  question 
of  feet,  and  will  not  in  any  case  review  the  exercise  of  discre- 
tion as  to  the  propriety  of  granting  alimony  or  the  amount. 
The  question  of  power  in  the  court  below  is  the  only  one 
reviewable.  The  principal  allegations  in  the  complaint  are 
that  the  defendant,  on  varion;)  occasions  since  the  25th  of 
November,  1876,  "wantonly  and  maliciously  charged  the 
plaintiff  with  unchastity  and  infidelity  to  her  marriage  vows ; 
that  soon  after  the  birth  of  a  child  he  reproached  her  with 
a  denial  that  he  was  the  father  of  the  child ;  that  on  one 
occasion,  in  December,  1876,  he  pointed  a  pistol  at  her  head 
when  angry,  apparently  with  intent  to  kill  her ;"  that,  on 
anotlier  occasion,  he  **  ordered  her  out  of  the  house  and  said 
he  would  make  it  too  hot  for  her,  and  threatened  to  murder 
her."  She  alleges  these  acts  to  be  without  cause  or  provo- 
cation and  that  a  separation  is  necessary  "  to  her  own  exist- 
ence "  and  the  welfare  of  her  children.  Judges  and  courts 
and  elementary  writers  have  found  it  difficult  to  define  in 
words  precisely  what  constitutes  cruel  and  inhuman  treat- 
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ment.  Among  many  definitions  which  will  be  found  in  the 
books,  I  think  the  following  is  concise  and  comprehensive : 
•*  There  must  be  either  actual  violence  committed  with 
danger  to  life,  limb  or  health,  or  there  must  be  a  reasonable 
apprehension,  of  such  violence."  (1  Bishop  on  Mar.  and 
Div.,  717,  note  4.) 

In  Evaiis  v.  Evans  (1  Hag.  Con.,  35)  Lord  Stowell 
said:  *'Mere  austerity  of  temper,  petulance  of  manners, 
rudeness  of  language,  even  occasional  sallies  of  passion,  if 
they  do  not  threaten  bodily  harm,  do  not  amoimt  to  legal 
cruelty."  These  things  may  cause  discomfort,  mental 
anguish  and  suffering,  but  in  the  language  of  the  case  last 
cited,  *'  the  answer  is  that  comls  of  justice  do  not  pretend 
to  furnish  cures  for  all  the  miseries  of  human  life."  The 
cases  are  quite  uniform  in  affirmance  of  this  general  doctrine, 
as  the  numerous  cases  cited  by  the  respective  counsel  will 
show.  The  allegsrtions  in  this  complaint  are  quite  general 
and,  to  a  certain  extent,  equivocal  as  to  the  real  character  of 
the  acts  charged;  but  the  question  on  this  motion  is, 
whether  it  can  be  affirmed  as  matter  of  law  that  a  cause  of 
action  does  not  exist.  If  it  shall  appear  that  the  threats  of 
violence  were  of  such  a  character  as  to  induce  a  reasonable 
apprehension  of  bodily  injury,  and  that  the  charges  of  infi- 
delity were  made  in  bad  faith  as  auxiliary  to,  and  in  aggra- 
vation of,  the  threatened  violence,  I  think  this  plaintiff  may 
be  entitled  to  relief  in  this  action.  If,  on  the  other  hand, 
these  charges  were  made  in  good  faith,  and  especially  if  the 
defendant  had  reasonable  groimds  for  believing  them  true, 
and  if  the  threats  proceeded  from  mere  causual  ebullitions  of 
passion  and  were  used  to  emphasize  the  charges  which  the 
defendant  had  reason  to  believe  were  true,  and  without  any 
real  intention  to  inffict  bodily  harm,  and  if  the  plaintiff  had 
no  sufficient  reason  for  so  believing,  it  is  clear  she  would  not 
be  entitled  to  a  divorce.  If  a  husband  has  reason  to  suspect 
his  wife  of  infidelity,  it  is  neither  cruel  nor  inhuman  to  charge 
her  with  it,  although  personal  violence  is  not  justiBable. 

We  cannot  pass  upon  the  merits  in  reviewing  this  motion* 
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That  duty  must  devolve  upon  the  trial  court.  If  the  alle- 
gations of  the  answer  are  true,  the  pLuntiff  has  no  cause  of 
action  for  a  divorce ;  but  these,  as  well  as  the  allegations  in 
the  complaint,  must  be  determined  by  another  tribunal.  It 
must  suffice  for  this  court  that  we  cannot  determine  as  mat- 
ter of  law  that  the  plaintiff  may  not  establish  a  cause  of 
action  under  the  complaint.  The  question  of  condonation  is 
also  one  of  fact,  depending  upon  all  the  circumstances. 

It  follows  that  the  court  below  had  power  to  allow  alimonyi 
and  the  appeal  must  be  dismissed. 

All  concur. 

Appeal  dismissed. 


1 


Lewis  Roberts,  Appellant,  v.  Henry  White  et  aL  as 

Executors,  etc.,  Respondents. 

While  it  ifl  the  duty  of  a  defendant,  in  an  action  wherein  a  temporary 
injunction  has  been  granted,  to  do  nothing  to  enhance,  and  to  do  all  that 
he  reaflonably  can  to  diminish  the  damages  therefrom,  he  is  not  bonnd  to 
incur  any  hazard,  and  is  not  responsible  if,  adopting  such  coarse  as  expe- 
rienced and  comi)etent  men  would  deem  prudent  and  proper  under  the 
circumstances,  another  course  might  have  been  taken,  equally  safe  and 
proper,  which  would  haye  reduced  the  damages. 

'It  seemst  that  the  granting  of  an  order  of  reference,  to  ascertain  defendant's 
dasnages  by  reason  of  a  temporary  injunction,  before  the  enrollment  and 
entry  of  a  judgment  in  his  favor,  is  irregular ;  it  is  an  irregularity,  how- 
ever, which  may  be  waived  by  plaintiff,  and  if  he  permit  the  referee  to 
proceed  to  a  final  report  without  objection,  or  if,  although  objection  is 
made,  he  does  not  withdraw  from  the  reference,  but  proceeds  therewith, 
the  irregularity  is  cured. 

UjKm  the  coming  in  of  the  report  of  a  referee,  apx)ointed  under  and  by  an 
order  so  irregularly  entered^  the  court  referred  the  matter  back  to  the 
same  referee,  directing  him  to  report  the  evidence  taken  upon  the  first 
reference,  with  liberty  to  either  party  to  introduce  further  evidence. 
Held,  no  error;  that  it  was  within  the  power  and  the  discretion  of  the  court 
to  i)ermit  the  evidence  formerly  taken  to  be  submitted  on  the  rehearing. 

In  an  action  brought  to  determine  the  rights  of  the  parties  to  a  wall, 
claimed  by  plaintiff  to  be  a  party  wall,  the  complaint  alleged,  and  it 


876  Roberts  v.  Whitb  et  al  [March, 


Statement  of  case. 


I 


appeared  that  defendaats  had  begun  to  tear  down  the  buildings  on  thdr 
premises,  including  the  wall,  for  the  pur^xDee  of  erecting  a  new  building. 
A  temporary  injunction  was  granted  restruning  defendant  from  tearing 
down  the  wall ;  a  delay  was  thereby  occasioned  in  the  completion  of 
defendants*  building,  ffdd,  that  the  items  of  damages,  by  reason  of  the 
injunction,  properly  allowable,  were :  Is^.  Loss  in  rent ;  2d.  Increased 
cost  in  building ;  3d.  Counsel  fees  on  motion  to  dissolve  injunction,  and 
on  appeal  from  order  of  dissolution. 

(Argued  April  8, 1878 ;  decided  April  16, 1878.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Superior 
Court  of  the  city  of  Now  York,  affirming  an  order  of  Spe- 
cial Term,  referring  it  to  a  referee  to  ascertain  the  damages 
sustained  by  defendants  by  reason  of  a  temporary  injunction, 
and  also  affirming  an  order  of  Special  Term  confirming  the 
report  of  the  referee  assessing  such  damages,  (Reported 
below,  11  J.  &.  S.,  455.) 

This  action  was  brought  to  determine  the  title  of  the  parties 
to  a  wall,  between  adjoining  buildings,  which  plaintiff  claimed 
to  be  a  party  wall,  and  to  restrain  defendant  from  tearing 
down  the  same.  « 

The  complaint  alleged,  in  substance,  that  the  parties  were 
owners  of  adjoining  premises ;  that  the  wall  in  question  was 
a  parcy  wall,  standing  one-half  on  each  of  the  adjoining 
premises ;  that  defendants  had  conmienced  to  tear  down  the 
^buildings  on  their  premises,  including  said  party  wall,  for 
the  purpose  of  erecting  a  new  building.  A  temporary 
injunction  was  granted  restraining  defendants  from  interfer- 
ing with  the  wall.  The  court  found  upon  trial  that  defend- 
ants were  the  exclusive  owners  of  the  wall,  and  of  the  laud 
upon  which  it  stands,  and  as  conclusions  of  law  that  defendants 
were  entitled  to  judgment  dismissing  the  complaint,  and  were 
also  entitled  to  a  reference  to  ascertain  their  damages  by 
reason  of  the  injunction.  Before  the  entry  of  the  judgment 
an  order  was  granted  appointing  a  referee  to  ascertain  such 
damages.  After  the  entry  of  the  judgment,  and  upon  the 
coming  in  of  the  report  of  the  referee  another  order  was 
granted,  referring  the  matter  back  to  the  same  referee, 
directing   him   to    report  the   evidence   taken   upon   the 
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former  reference,  with  liberty  to  either  party  to  fumiah 
any  additional  testimony* 

The  further  facts  appear  sufficiently  in  the  opinion, 

William  H.  Martin^  for  a]>pellant.  The  first  order  of 
reference  made  before  the  decision  was  filed  and  before  judg- 
ment was  entered,  was  irregular.  {LeavtU  v.  Dabnej/,  9  Abb. 
f  N.  S.  J,  373;  Lawtan  v.  Green,  64  N.  Y.,  326.)  The  referee 
erred  in  overruluig  plaintiff's  exception  and  i^eceiving  in  evi- 
dence upon  the  second  reference  the  testimony  taken  upon 
the  first.  {Childs  v.  Delaney,  1  T.  &  C,  606;  Moses  v. 
Banker,  7  Eobt,  441;  P(yiier  v.  Parks,  2  Hun,  664;  Pox  v. 
Moijer,  64  N.  Y.,  131;  MarsJiall  v.  Meach,  61  id.,  143.) 
The  first  reference  being  invalid  no  implied  consent  on  the 
part  of  plaintiff  could  make  it  valid.  {Fasnacht  v.  Stehn, 
63  Barb.,  650;  Bradley  y.  Aldrick,  40  N.  Y.,  604;  Bj/mesY. 
City  of  Cohoes,  6  Hun,  602.)  The  defendants  were  not  enti- 
tled to  any  damages.  (BaH  y.  Liney,  48  N.  Y.,  12,  13; 
Bten  V.  Jfjuyster,  60  id.,  262;  Sedgw.  jon  Dam.  [3d  ed.],  469, 
495;  MilUm  v.  Hud.  B.  3.  Co.,  37  N.  Y.,  210;  Wilson  v. 
Newport  D.  Co.,  1  L.  E.  Exch.,  177,  191;  Hampton  v.  3fo- 
Phersan,  23  N.  Y.,  72,  76;  Billon  v.  Anderson,  43  id.,  232; 
Cook  Y.  BovJe,  66  id.,  423;  BlanchardY.  JT.  J.  Btbt.  Co.,  69 
id.,  292;  SuUan  v.  2f.  Y.  C  andH.  B.  B.  B.  Co.,  66  id.,  244;. 
Parsons  Y.  SvUon,  66  id.,  98;  LawsonY.  Price,  46  Md.,  136; 
Smith  V.  PeUie,  7  Hun,  335;  Green  v.  Erie  B.  Co.,  11  id., 
334;  DelavaJette  v.  Wendt,  11  id.,  434.' 

P.  B.  Sherman,  for  respondents.  The  parties  having 
gone  on  with  the  reference  are  estopped  from  denying  the 
validity  of  the  order.  {Lawton  v.  Green,  64  N.  Y.,  326.) 
The  rule  of  law  as  to  damages  adopted  by  the  referee  was 
proper.  {IlexterY.  Knox,  39  Supr,  Ct,  117;  63  N.  Y.,  561; 
MaHler  v.  Express  P.  Line,  61  id.,  312.) 

Aisles,  J.    The  first  order  of  reference  was  technically 
iir^ular;  as  the  judgment  dismissing  the  complaint  and 
SiCKBLS.— Vol.  IXVIII       48 


378  BoBKRTS  «•  Whtcb  et  aL  [Marc^ 

Opinion  of  the  Coort,  per  Allbbt,  J. 

adjudging  that  the  plaintiff  was  not  entitled  to  the  order 
of  injunction,  and  that  the  defendants  were  entitled  to  a 
reference  to  ascertain  the  damages  they  had  sustained  by 
reason  of  such  injunction,  and  to  a  judgment  against  the 
plaintiff  for  such  damages,  although  pronounced  and  ordered, 
had  not  been  in  form  enrolled  and  entered.  (Code,  §  222.) 
But  it  was  a  mere  irregularity  which  might  have  been 
waived  by  the  plaintiff,  and  had  he  permitted  the  referee 
to  proceed  to  a  final  report  without  objection  the  irregu- 
larity would  have  been  cured,  and  the  report  would  have 
been  enforced  if  there  had  been  no  valid  exception  to  it 
{Lauoton  v.  Gfreen^  64  N.  Y.,  326.)  But  objection  was  taken 
before  the  final  submission  of  the  matter  to  the  referee,  and 
whether  it  was  taken  at  an  earlier  stage  of  the  hearing  is 
disputed,  the  plaintiff  claiming  that  it  was  taken  at  the  first 
appearance  of  the  parties  before  the  referee,  and  the  defend- 
ants controverting  that  statement.  But  whether  it  was  so 
taken  or  not  is  not  material.  The  plaintiff  did  not  with- 
draw from  the  reference.  Both  parties  proceeded,  and 
called,  examined  and  cross-exammed  witnesses,  and  intro- 
duced such  evidence  as  they  desired  or  thought  necessary. 
But  notwithstanding  the  whole  case  and  all  the  proofe  on 
both  sides  were  before  the  referee,  the  Supreme  Court  set 
aside  the  first  report  as  irregular,  and  made  a  new  order 
referring  it  to  the  same  referee  with  directions  to  report  the 
evidence  taken  by  him  under  the  first  order,  together  with 
all  the  objections  and  exceptions  taken,  with  liberty  to  either 
party  to  furnish  additional  testimony  on  the  hearing.  I  am 
of  the  opinion  that  the  court  might  have  held  the  irregularity 
wsdved,  ordered  the  judgment  entered  nunc  pro  tunc  and 
sustained  the  report.  But  they  did  not  act  upon  tbds  view, 
and  held  as  the  safer  course  that  the  report  was  technically 
irregular. 

The  evidence  taken  by  the  referee  on  the  first  hearing  was 
used  and  taken  as  evidence  on  the  second,  and  this  is  objected 
to  by  the  plaintiff  as  erroneous.  It  was  discretionary  with 
the  court  whether  to  permit  the  parties  to  use  that  evidence 
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or  not,  and  it  was  a  wise  exercise  of  such  discretion  to  permit 
it,  and  not  put  the  parties  to  the  unnecessaiy  cost  of 
re-examining  the  same  witnesses,  to  prove  the  same  facts, 
thus  I'epeating  the  work  of  several  years.  The  same  referee 
had  taken  the  evidence  and  had  seen  and  examined  the 
witnesses,  and  would  have  been  in  no  better  condition  to 
judge  of  their  competency  and  credibility  by  having  them 
pci'sonally  before  him  again  for  re-examination.  A  recalling 
of  the  witnesses  would  not  have  aided  the  referee  in  arriving 
at  the  truth.  The  parties  had  each  fully  examined,  cross* 
examined  and  re-examined  the  witnesses,  and  called  out  every 
fact  to  which  they  could  speak,  and  every  circum^nce  tend- 
ing to  show  their  competency,  or  which  could  affect  their 
credit.  If  this  were  not  so,  under  the  second  order  of  rrfer- 
ence  they  might  have  been  recalled,  so  that  ihe  objection  to 
the  introduction  and  use  of  that  evidence  rests  upon  the 
merest  technicality,  and  is  without  merit.  The  proceedings 
under  the  first  order  of  reference  were  in  the  action.  They 
were  not  void,  merely  irregular,  and  the  evidence  was  before 
the  court,  and  the  court  had  the  power  to  permit  it  to  be 
read  on  the  i-ehearing. 

This  is  not  unusual  in  references  in  summary  proceedings^ 
when  rehearings  are  ordered  for  error  of  the  referee  or  other 
cause,  to  direct  the  evidence  taken  on  the  first  hearing,  with 
such  other  evidence  as  may  be  adduced  by  the  parties  to  be 
submitted  on  the  rehearing.  This  discretion  is  necessarily 
with  the  court  to  prevent  a  possible  loss  of  evidence,  and  to 
reduce  the  expenses  of  litigation,  as  well  as  to  prevent  unne« 
cessary  delays.  The  Code,  section  222,  gives  great  scope  to 
the  court  in  the  exercise  of  its  discretion  in  ascertaining 
the  damages  in  a  case  like  the  present ;  and,  if  it  orders  a 
reference,  the  proceedings  are  not  necessarily  governed  by 
the  strict  rules  which  govern  the  trial  of  issues  by  a  referee. 
The  court  might  have  directed  the  evidence  taken  upon  the 
trial  to  be  submitted  to  the  referee,  or  authorized  ex  parte 
affidavits  to  be  read.  No  objection  was  made  to  this  part  of 
the  order,  except  a  want  of  power,  and  that  it  was  irregular^ 
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ndtfaer  of  which  is  tenable.  Had  it  been  shown  that  any 
substantiiil  right  of  the  plaintiff  might  be  injuriously  affected 
by  the  use  of  that  evidence,  the  court  doubtless  would 
have  listened  to  the  objection  and  protected  the  plaintiff 
against  injury.  Upon  the  question  of  damages,  and  in  respect 
to  material  facts,  there  was  a  conflict  of  evidence,  but  that 
material  damages  were  sustained  by  the  defendants,  by  reason 
of  the  injunction  which  could  not  have  been  avoided,  is  proved 
by  all  the  witnesses  who  spoke  upon  the  subject  All  agree 
that  there  was  and  would  have  been  a  necessary  delay  in  the 
putting  up  and  completing  for  occupation  the  defendants' 
buildings,  apd  that  the  expenses  would  have  been  increased, 
even  had  the  defendants  proceeded,  as  it  is  claimed  they  might 
and  ought  to  have  done,  and  taken  down  all  the  old  buUd- 
ings  excej)t  the  disputed  wall,  and  built  up  from  the  founda- 
tions to  the  timbers  of  the  first  or  ground  floor,  while  the 
injunction  was  in  force. 

The  witnesses  for  the  plaintiff  testified  that  by  such  a  pro- 
cedure the  cost  of  the  building  would  have  been  increased, 
and  by  the  delay  there  would  have  been  a  loss  of  rent.  But 
the  referee  had  a  right  to,  and  evidently  did,  adopt  the  vie^^'s 
and  act  upon  the  evidence  of  the  defendants'  witnesses  that, 
in  the  erection  of  a  permanent  building  in  that  location, 
it  would  not  have  been  safe  or  prudent  to  proceed  to  lay  the 
foundation  of  any  part  until  they  were  prepared  to  lay  the 
whole,  and  that  it  would  or  might  have  endangered  the  foun- 
dation and  the  walls  already  up  to  drive  piles,  as  would  be 
necessary,  to  support  the  foundation  on  the  line  of  the  wall 
in  contention,  when  that  should  be  taken  down  and  removed 
They  were  also  of  opinion  that  the  removal  of  the  other 
walls  would  have  rendered  the  disputed  wall  unsafe.  It  suf- 
fices to  say  that  the  parties  while  they  should  do  nothing  to 
enhance  the  damages,  and  should  do  all  that  they  reasonably 
could  do  to  diminish  them  {Parsons  v.  Sutton,  66  N.  Y., 
98;  JEJten  v.  Luyater,  60  id.,  252;  Dillon  v.  Anderson,  43  id., 
232;  Hofmllan  v.  McPherson,  28  id.,  72),  were  not  bound 
to  incur  any  hazard  or  assume  unusual  risks,  and  are  not 
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responsible  if,  adopting  such  course  as  experienced  and  ooin- 
petcut  architects  and  builders  regai'ded  as  prudent  and  proper, 
another  course  might,  in  the  opiniou  of  others  equally  expe- 
rienced and  skillful,  have  been  adopted,  which  would  hare 
been  equally  safe  and  proper,  and  which  would  have  reduced 
the  damages,  and  to  some  extent  relieved  the  plaintiff  from 
the  consequences  of  his  own  acts  iu  procuring  an  iujuDctioa 
without  right.  The  plaintiff  were  only  bound  in  good  fSaith 
to  do  that  which  those  skilled  in  building  would  think  lea^ 
sonably  necessary  to  save  the  plaintiff  from  imnecessary  loss. 
If  the  evidence  preponderated  greatly  on  the  side  of  the 
plaintiff  upon  this  question  ;  if  the  evidence  on  the  pari  of 
the  defendants  was  such  as  to  show  that  they  acted  in  good 
faith,  and  proceeded,  as  they  thought  they  safely  could, 
having  respect  to  the  location  and  the  character  of  the  build- 
ing  to  be  erected  and  the  foundation  to  be  placed,  in  tearing 
down  the  old  building  and  proceeding  with  the  new,  pending 
the  injunction ;  they  would  not  be  liable  for  not  proceeding 
more  rapidly. 

All  this  was  clearly  proven  on  the  hearing,  and  were  it 
necessary  to  pass  upon  the  question,  I  should  be  of  the 
opinion,  upon  all  the  evidence,  that  the  defeiulants  did  pro- 
ceed as  rapidly,  and  do  all  that  they  could  prudently  and 
with  entire  safety  do,  while  the  injunction  was  in  force. 

But  as  before  suggested,  they  were  not  called  upon  to 
take  risks  in  the  matter,  and  are  not  to  be  held  rigidly  and 
absolutely  to  the  adoption  of  that  course,  which  would  cer- 
tainly save  the  plaintiff  from  loss. 

The  delay  in  the  completion  of  the  building  and  the  con- 
sequent loss  of  rent  were  proved  by  undisputed  and  satisfac- 
tory evidence.  There  was  also  evidence  as  to  the  increased 
cost  of  the  work  and  materials,  and  of  the  counsel  fees  on 
motions  to  dissolve  the  injunction. 

All  the  items  of  damages  awarded  are  allowable.  They 
were  these :  1.  Loss  in  rent  of  the  building.  2.  Increased 
cost  of  the  labor  and  materials.  3.  Counsel  fees  on  motion 
to  dissolve  injunction,  and  appeal  from  the  order  of  diasolu- 
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gi-auted  to  his  adversary.  He  gets  the  full  benefit  of  his 
order  for  a  new  trial  which  is  all  he  asked  or  sought  and 
is  indemnified  against  costs  in  this  court.  It  would  be 
harsh  to  the  appellant  to  refuse  this  leave  merely  because  bQ 
has  not  fully  appreciated  the  risks  of  this  comparatively  new 
pi*actice.  The  appellant  may  well  have  thought  that  only 
the  questions  considered  by  the  Supreme  Court  would  be 
considered  here*  She  would  not  be  the  first  one  that  has 
been  led  to  appeal  acting  upon  that  view.  But  whatever  the 
views  were,  she  now  is  desirous  of  dismissing  her  appeal,  and 
proposes  to  indemnify  the  respondent,  and  we  see  no  reason 
why  leave  should  not  be  granted. 

The  motion  to  discontinue  the  appeal  is  therefore  granted 
on  payment  of  the  costs  of  the  appeal,  and  ten  dollars  cost 
of  opposing  the  motion. 

All  concur. 

Motion  granted*  \ 


Appleton  Sturoes  as  Administrator,  etc.,  Appellant,  v, 
Jacob  H.  Vanderbilt,  Impleaded,  etc.,  Bespondeut. 

Upon  the  ezpiTAtion  of  the  termofth«eziMeiioe  of  a  corporation  as  limited  !>/ 
its  charter,  it  becomes  extinct,  no  formal  decree  of  dissolution  is  neoesBsiyy 
and  a  judgment  thereafter  rendered  against  it  in  an  action  then  pending 
is  void,  unless  the  action  be  continued  by  order  of  the  court  as  provided 
by  the  act  of  1832  (chap.  995,  Laws  of  1883)  to  prevent  the  abatement 
of  actions  by  or  against  corporations. 

The  provision  of  the  statute  of  ^ew  Jersey  (Laws  of  N.  J.,  April  15,  ISifi, 
{  29),constituting  the  directors  and  managers  of  a  corporation,  trustees 
thereof  upon  its  di8solution,doe8  not  continue  its  existence  as  cestui  que 
tnutf  and  render  it  capable  of  defending  in  its  corporate  name  where 
the  corporation  has  expired  by  the  termination  of  the  period  for  which  it 
was  created. 

The  mode  of  continuing  an  action  against  a  foreign  corporation  after  its 
dissolution  is  a  matter  of  pradioe  governed  by  the  laws  of  this  State. 

There  a  director  of  a  corporation  sold  out  his  stock  and  oeaeed  there- 
after to  take  any  part  in  the  management  of  its  affairs,  or  in  the  meet^ 
ings  of  its  directors,  hdd,  that  he  was  not  bound  to  see  that  a  successor 
was  elected  in  his  place  or  to  tender  a  formal  resignation  t  and  that  he 
was  not  responsible  for  the  actsof  those  in  its  management  at  the  time  of 
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its  dissolution  some  five  years  after  be  thus  severed  his  connection,  although 
no  successors  to  the  dii'ectors  then  in  office  were  ever  elected. 

As  to  whether  the  acts  of  those  who  were  directors  of  a  corporation  at  the  time 
of  its  disBolutioD,in  thereafter  defending  an  action  then  pending  against  the 
corporationyWill  estop  them  frova,  questioning  the  validity  of  the  corporation, 
qtUBre, 

An  action  in  the  nature  of  a  creditor's  suit  cannot  he  maintained  by  a 
creditor  of  an  extinct  corporation,to  reach  funds  of  the  corporation  paid 
out  to  stockholders  before  dissolution,  without  a  valid  judgment  and  exe- 
cution against  the  corporation  or  its  successors,  or  without  first  exhaust- 
ing the  creditor's  remedies  against  the  property  remaining  in  the  hands 
of  the  corporation  or  received  by  its  trustees  on  its  dissolution. 

(Argued  March  22, 1878 ;  decided  April  23, 1878.) 

Afpeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Court  in  the  fii*st  judicial  department,  reversing 
as  to  defendant  Yanderbilt  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 
(Reported  below,  11  Hun,  136.) 

The  nature  of  the  action  and  the  facts  are  set  forth  suffi- 
ciently in  the  opinion. 

Wmiam  Allen  JSiUler,  for  appellant.  The  expiration  of 
the  chai*ter  did  not  prevent  defendants  from  continuing  to 
defend  the  pending  suit  of  Bussell  Sturgis  in  the  name  of  the 
corporation.  (Merrick  v.  Van  Sanivoord,  34  N.  Y.,  208; 
Laws  of  New  Jersey,  1846,  ^  29;  1  N.  Y.  R  S.,  600,  §  9; 
I^omeroT/^s  Lessees  v.  StcUe  £k.,  1  Wal.,  23.)  The  corpora* 
tion  remained  in  esse  until  formally  adjudged  dissolved.  (Bk^r 
of  Niagara  v.  Johnson^  8  Wend.,  645;  MuJcky  v.  RocJu 
City  Bk.j  11  Paige,  118;  Kincaid  v.  IhcineUe,  59  N.  Y.,. 
548;  Laws  1862,  chap.  295;  p.  509;  2  R.  S.,  474,  §  100 j 
Manchester  v.  Harrington^  10  N.  Y.,  164;  Cclegrove  v« 
Breeds  2  Den.,  125.)  Even  if  the  judgment  were  invalid  as 
respects  the  corporation  the  proceedings  in  the  action  and 
the  judgment  record  were  competent  evidence  as  between. 
Sturgis  and  defendants  as  to  the  nature  and  extent  of  his 
claim.  {Alarine  Bk,  v.  Jauncey^  1  Barb.,  486;  Bin/ant  v- 
Bussell,  23  Pick.,  508,  520;  Olcott  v.  Tioga  R.  R.  Co.,  27 
N.  Y.,    557;   35  N.   Y.   Siipr.   a.,   251;  62  N.  Y.,   625; 
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McGoon  V.  Scales,  9  WaL,  23;  McOulloch  v.  Norwood,  58 
N.  Y.,  562.)  A  judgment  against  the  corporation  was  not  a 
necessary  prerequisite  to  the  maintenance  of  this  action. 
{Kincaid  v.  Ihmnelle,  59  N.  Y.,  548;  ShelUnton  v.  Howland, 
53  id.,  371;  Griffin  v.  Marquardt,  17  id.,  28,  32,  33,  34.) 
There  was  no  defect  of  parties.  {Battett  v.  Drew,  bl  N.  Y., 
587.)  In  an  action  in  which  the  plaintiff  has  established  his 
equitable  right  he  should  be  allowed  to  prove  the  original 
legal  cause  of  action  upon  which  his  equity  is  based.  {Slemr 
berger  v.  McGovern^  56  N.  Y.,  12.) 

Henry  E.  Davies  and  Julien  T.  Davies,  for  respondent. 
The  charter  of  the  corporation  having  expired  in  1869,  the 
judgment  entered  against  it  in  1871,  and  the  judgment 
affinning  it  in  1873,  were  rendered  without  jurisdiction,  and 
were  void,  (1  Black.  Com.,  484;  2  Kent's  Com.,  307; 
People  V.  Walker,  17  N.  Y.,  503;  Greeley  v.  SnuUi  and  Ex. 
Ek,^  3  Story  C.  C.  E.,  658;  Mumma  v.  Potomo/o  Co.^  8  Pet., 
286;  Merrill  v.  Buff.  Ek.,  31  Me.,  62;  Ek.  of  Miss.  v. 
Wrenn,  3  Sm.  &  M.  [Miss.],  791;  Eacon  v.  Robertson,  18 
How.  [U.  S.],  486;  Cent.  City  Sv'gs  Ek.  v.  Walker,  66  N. 
Y.,  424.)  At  common  law,  upon  dissolution  of  a  corpora- 
tion in  any  mode,  all  suits  pending  for  or  against  it  abate. 
(1  Black.  Com.,  484;  A.  &  A.  on  Corp.,  §  779;  Ingraham 
T.  Terry,  11  Humpf.,  572;  Saltmarsh  v.  Plantefi'sf  Ek.,  17 
Ala.,  761;  Prest.,  etc.  of  Ek.  of  IT.  S.  r.  McLaughlin,  2 
Cranch  C.  C.  R.,  20;  Read  v.  Frankfort  Ek.,  23  Me.,  321; 
Eanaffe  v.  Fowler,  7  Paige,  576;  Regna  v.  Hdmes,  16  N. 
Y.,  197;  McCulloch  v.  Norwood,  58  id.,  568;  Livermore  v. 
Eaitibridge,  49  id.,  127.)  The  modifications  by  courts  of 
equity  and  by  statutes  applicable  to  this  case  of  the  common 
law  rules  is  of  the  rule  applicable  to  the  abatement  of  debts, 
and  not  of  actions  upon  dissolution  of  a  corporation.  (8  Pet, 
281;  Curran  v.  State  of  Ark.,  15  How.  [U.  S.J,  304;  Wood 
v.  Dummer,  3  Mason,  323;  Mann  v.  Pentz,  3  N.  Y.,  415; 
Tinkham  v.  Eorst,  31  Barb.,  407;  Eacon  v.  Robertson,  18 
How.  [U.  S.],  480;   Vose  v.  GrarU,  15  Mass.,  618;  Ek.  of 
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GalUopolts  V.  Trimble,  6  B.  Mou.  [Ky.],  599;  Hendrickson 
V.  Herbert,  38  N.  J.  L.  E.  [9  Vroom.],  297;  Morgan  v. 
Taylor^  id,  318;  Laws  1832,  chap.  295,  §  4;  1  Ednis.  Stat., 
557,  §  10.)  The  proceedings  iu  the  Superior  Court  must  be 
judged  by  the  statutes  of  this  State  just  cited,  or  by  the 
common  law  alone.  {Seymour  v.  Sturgees,  26  N.  Y.,  134; 
Lawry  v.  Inman,  46  id.,  119.)  The  failure  to  bring  in  the 
trustees  as  parties  defendant,  aqd  to  revive  the  action,  was  a 
jurisdictional  defect  in  the  judgments.  (^State  ofR.  I.  v.  State 
of  Mass.,  12  Pet,  718;  B.  and  S.  L.  B.  B.  Co.  v.  Supra,  of 
Erie  Cb.,48  N.  Y.,  98-99;  Barnes  v.  Harris,  4  id.,  379; 
Borsdorffy,  Dayton,  17  Abb.,  36,  note;  Benick  v.  Bk.  of 
W.  Un,,  13  Ohio,  298;  23  Me.,  318,  321;  31  id.,  62; 
McOuUoch  V.  Norwood,  58  N.  Y.,  562.)  The  want  of  juris- 
diction to  pronounce  the  judgments  in  the  case  of  Sturgis  v. 
The  N,  J.  S.  Nav.Co,  was  a  good  defense  to  this  action. 
(Dobson  V.  Pearce,  12  N.  Y.,  165;  Kerr  v.  Kerr,  41  id., 
275;  Barnes  v.  Ha^-ris,  4  id.,  374;  48  id.,  93;  16  id.,  193; 
58  id.,  562.)  The  appellant  could  only  be  equitably 
estopped  from  insisting  on  the  invalidity  of  the  judgments 
in  the  Superior  Court  by  acts  or  declarations  proved. 
{McMaster  v.  P^'est.,  etc.,  Bis.  Co.  of  N.  Am.^  55  N.  Y.,  229; 
Muller  V.  Ponddr,  55  id.,  334,  335;  Welland  Canal  Co.  v. 
Hathaway,  8  Wend.,  483;  Carpenter  v.  StiltoeU,  11  N.  Y., 
73;  Bice  v.  Dewey,  54  Barb.,  461;  Coke  Litt.,  352,  b; 
Williams  V.  Van  Valkenburg,  16  How.  Pr.,  150.)  He 
would  not  be  concluded  by  the  acts  of  another  trustee  unless 
they  were  authorized.  {Sherman  v.  Parish,  53  N.  Y.,  489; 
Banks  v.  Wilkes,  3  Sand.  Ch.,  99;  2  Story's  Eq.,  §  1280; 
Excel.  Pet.  Co.  v.  Lacey,  63  N.  Y.,  427;  Thatcher  v. 
Vandee,  4  Abb.  Ct.  App.  Dec,  390.)  Every  creditor  of  a 
^corporation  is  presumed  to  contract  with  reference  to  the 
term  of  its  existence.  (8  Pet,  280;  23  Me.,  321;  Lotvry  v. 
Inman,  46  N.  Y.,  125.)  Appellant  had  ceased  to  act  as  a 
trustee  before  the  action  of  Sturgis  was  commenced* 
(Laight  St.  Bap.  Ch.  v.  Noe,  12  How.  Pr.,  497;  Chandler 
V.  Hoag,  2  Hun,  613;  63  N.  Y.,  624;  Squires  v.  Brawn,  22 
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How.  Pr.,  35;  PhiUipa  v.  Wickham,  1  Paige,  590.)  Plain^ 
tiff  should  have  pleaded  the  New  Jersey  statute,  if  he  relied 
upon  it,  aud  if  he  sought  to  enforce  a  liability  under  it 
{Hoaford  v.  NidioU,  1  Paige,  220;  Old  Code,  ^  426;  Laws 
1848,  chap.  312;  4  Edms.  Stat.,  643.)  The  appellant 
could  not  be  held  liable  to  plaintiff  until  he  had  exhausted 
his  remedy  against  the  other  defendants.  {Lex.  and  D.  R. 
R.  Go.  V.  Bridges^  7  B.  Mon.  [Ky.],  556;  Shoemaker  v. 
Not.  Mec/i.  Bk.,  2  Abb.  [U.  S.],  416;  Sietvart  v.  Jf^aL  Uru 
Bk.,  2  id.,  424;  A.  &  A.  on  Corp.  [2d  ed.J,  664.) 

Rapallo,  J.  This  action  was  brought  to  compel  th^ 
defendants  to  apply  certain  moneys  received  by  them  as  stock- 
holders of  the  New  Jersey  Steam  Navigation  Company,  out 
of  its  assets,  to  the  payment  of  a  judgment  alleged  to  have 
been  recovered  by  the  plaintiff's  intestate  against  that  corpo- 
ration in  April,  1871,  and  affirmed  by  this  court  in  June, 
1875  (62  N,  Y.,  625),  upon  which  judgment,  execution  has 
been  issued  and  returned  unsatisfied.  A  decree  was  rendered 
in  favor  of  the  plaintiff  at  Special  Term,  but  it  was  reveraed 
at  General  Term  on  the  ground  that  the  judgment  set  up  in 
the  complaint  was  a  nullity,  having  been  rendered  after  ther 
corporation,  defendant,  had  been  dissolved  by  the  expiration 
of  the  term  of  its  charter,  which  took  place  in  1869,  and 
while  the  action  against  it  was  pending. 

This  court  decided  in  the  case  of  McOuHoch  y.  ITorwood 
(58  N.  Y.,  562)  that  the  dissolution  of  a  corporation  term- 
inates an  action  then  pending  against  it,  and  that  all  subse- 
quent proceedings  against  it  are  void,  unless  the  action  be 
continued  by  order  of  the  court,  as  provided  by  chapter  295 
of  the  Laws  of  1832.  There  was  no  such  continuance,  and 
therefore,  unless  there  is  some  special  circumstance  in  the 
present  case  to  take  it  out  of  the  operation  of  the  general 
rule,  the  judgment  in  question  is  clearly  void,  and  this  action 
cannot  be  maintained  as  a  creditor's  suit. 

It  is  claimed  on  the  part  of  the  plaintiff  that  under  the 
New  Jersey  statute  the  corporation  after  dissolution  was  not 
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entirely  defunct,  but  was  continued  in  being  for  the  purposes 
of  liquidation  and  the  defense  of  existing  suits,  and  that  it 
Offers  in  this  respect  from  the  statute  of  this  State  relating 
ito  the  liquidation  of  dissolved  corporations.  The  argument 
in  support  of  this  claim  is  that  by  our  statute  (1  B.  S.,  600, 
4  9),  upon  the  dissolution  of  a  coiporation,  the  directors  or 
managers  of  its  affairs  at  that  time,  are  constituted  trustees  of 
the  creditors  and  stockholders  of  the  corporation  dissolved ; 
whereas  by  the  statute  of  New  Jersey  (Laws  of  N.  J.,  1846, 
Ap.  15,  §  29)  such  directors  and  managers  are  in  the  like 
•case  constituted  trustees  of  such  corporation^  and  that  this 
lai^age  implies  that  the  corporation  still  exists  as  cestui  que 
4rust,  and  is  capable  of  defending  in  its  coq>orate  name. 
We  do  not  think  that  the  language  used  has  the  effect  con- 
tended for,  especially  when  the  corporation,  as  in  this  case, 
Jias  expired  by  the  termination  of  the  period  for  which  it 
was  created,  or  that  its  capacity  to  sue  and  be  sued  vrB» 
intended  to  be  pi^longed  in  any  case  beyond  its  own  life. 
JFor  m  the  same  act  (section  30)  it  is  provided  that  the  trustees 
shall  have  authority  to  sue  by  the  name  of  the  trustees  of 
such  corporation,  and  shall  be  sueable  by  the  same  name, 
or  in  their  individual  names.  The  laws  of  New  Jersey  pro- 
vide a  method  of  continuing  actions  pending  against  001*^)0- 
rations  at  the  time  of  their  dissolution,  which  would  be  quite 
superfluous  if  the  plaintiff  is  right  in  supposing  that  the 
faculty  of  defending,  after  dissolution,  in  the  corporate  name 
was  preserved  by  the  statute  first  cited.  It  is  not  material 
to  refer  to  the  New  Jei-sey  statute  as  to  the  mode  of  continu- 
ing an  action,  as  that  is  a  matter  of  piiictice  which  must  be 
governed  by  our  own  laws,  and  in  the  present  case  there  was 
no  attempt  to  continue  the  action  pursuant  to  the  laws  of 
cither  State. 

It  is  further  claimed,  that,  until  a  corporation  is  declared 
dissolved  by  judicial  decree,  creditoi's  may  proceed  against 
it  by  its  corporate  name,  and  that  it  remains  in  esse  until 
formally  adjudged  dissolved.  All  the  cases  cited  in  support 
of  this  proposition  relate  to  a  dissolution  in  consequence  of 
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insolvency  or  non-user  or  mis-user  of  the  corporate  franchises^ 
or  some  other  cause  of  forfeiture.  In  such  cases,  it  is  well- 
settled  that  the  dissolution  does  not  take  effect  until  judicially 
declared.  But  the  principle  upon  which  that  class  of  cases 
rests  is  not  applicable  to  a  dissolution  by  expiration  of  the 
charter.  The  dissolution  in  such  a  case  is  declared  by  the 
act  of  the  Legislature  itself.  The  limited  time  of  existence 
has  expired  and  no  judicial  determination  of  that  &ctia 
requisite.  The  corporation  is  de  facto  dead.  {People  v. 
Walker,  17  N.  Y.,  503;  Greeley  v.  Smith,  3  Story  C.  C.  R, 
658.)  Where  the  charter  of  a  corporation  is  annulled  by 
act  of  the  Legislature,  the  corporation  is  extinct  and  no  judg- 
ment can  be  rendered  against  it.  (Mumma  v.  JPotamac  Oo.^ 
8  Pet.,  286;  Merrill  v.  Suffolk  Bk.,  31  Me.,  57.)  We  have 
been  referred  to  no  authority  holding  a  contrary  doctrine. 

The  appellant  further  claims  thsit  the  defendants  have 
estopped  themselves  from  setting  up  the  invalidity  of  the 
judgment  against  the  corporation,  by  defending  the  action^ 
which  was  tried  in  1871,  after  the  dissolution,  and  by  the 
subsequent  appeals,  taken  in  the  name  of  the  company  from 
said  judgment  to  the«(jeneral  Term  and  to  this  court,  which 
appeals  were  taken  after  the  dissolution. 

A  sufficient  answer  on  behalf  of  the  defendant  Yanderbilt^ 
who  is  the  only  respondent  here,  is  that  it  does  not  appear 
that  he  took  any  part  in  said  defense  or  appeals,  or  author* 
ized  or  was  in  any  manner  connected  with  them.  It  is 
claimed  that  he  was  one  of  the  trustees  of  the  dissolved  cor* 
poration  by  virtue  of  his  having  been  a  director  at  the  time 
of  its  dissolution,  and  that  is  found  ;  but  this  finding  was 
excepted  to,  and  is  not  only  unsustaincd  by  any  evidcncCi 
but  is  contrary  to  the  uncontroverted  evidence,  and  to  other 
findings  in  the  case. 

It  is  found  that  in  the  month  of  January,  1864,  the 
defendant  Yanderbilt  and  others  were  directors,  and  that  no 
persons  other  than  said  defendants  were  elected  after  Jmmary 
1, 1864y  either  as  directors  or  president  of  the  company  ;  but 
it  is  also  found  that  in  the  month  of  September,  1864,  the 
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defendant  Yonderbilt  sold  and  delivered  his  shares  in  the 
stock  of  the  company  to  the  defendant  Euglis,  and  ceased  to 
be  a  stockholder  in  said  company.  That  subsequently  to 
said  sale  and  delivery,  the  defendant  Yanderbilt  attended  no 
meeting  of  the  board  of  directors,  and  did  not  act  or  assume 
to  act  as  a  director  thereof,  and  did  not  engage  in  or  have  any 
transaction  either  as  stockholder,  director,  officer,  manager  or 
employee  of  the  company* 

By  the  terms  of  the  charter  of  the  company  the  directors 
were  to  be  elected  amiually  for  the  term  of  one  year.  The 
charter  contains  no  provision  as  to  directors  holding  over 
imtil  their  successors  are  elected.  Although  by  the  general 
rule  of  law  directors  may  so  hold  over,  yet  there  is  no  rule 
which  compels  them  to  do  so,  and  where  as  in  this  case  a 
director  sells  out  all  his  stock  in  a  coqx)ration  and  ceases  to 
take  any  part  in  the  management  of  iU  affairs  or  the  meet- 
ings of  its  directoi's,  he  is  not  bound  to  see  that  a  successor 
is  elected  in  his  place  or  to  tender  any  formal  resignation. 
It  would  be  a  very  arbitrary  rule  to  hold  that  a  director 
elected  for  one  year,  after  thus  severing  all  connection  with 
a  company,  should  be  responsible  for  the  acts  of  those  who 
were  in  its  management  at  the  time  of  its  dissolution  five 
years  afterwai*ds,  and  who  alone  had  the  charge  and  custody 
of  the  property  of  the  corporation  then  remauiing,  and  the 
conti'ol  of  its  affaii's.  Such  long  continued  absence  after 
having  parted  with  all  his  interest  is  quite  equivalent  to  a 
formal  resignation,  and  an  unequivocal  abandonment  of  any 
right  to  hold  over.  The  acts  of  the  directors  who  did  hold 
over  and  become  trustees,  in  defending  the  action  against  the 
corporation,  if  they  did  so  act,  clearly  did  not  estop  him 
from  questioning  the  validity  of  the  judgment.  We  do  not 
intimate  any  opinion  whether  it  so  operated  even  against 
them,  as  that  question  ia  not  now  before  us. 

It  is  apparent  from  what  has  been  said  that  this  action 
cannot  be  maintained  as  a  creditor's  suit  founded  on  the 
alleged  judgment  to  reach  the  funds  of  the  corporation  which 
were  paid  out  to  stockholders  before  dissolution.     It  could 
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not  be  and  is  not  claimed  that  such  an  action  could  be  main- 
tained without  a  valid  judgment  and  execution  against  the 
corporation  or  its  successors,  or  without  first  exhausting  the 
creditor's  remedies  against  the  property  remaining  in  the 
hands  of  the  corporation,  or  received  by  its  trustees  on  its 
dissolution.  It  clearly  appears  by  the  findings  that  more 
than  sufiicient  to  pay  the  plaintiff's  claim  was  possessed  by 
the  coq)oration  at  the  time  of  its  dissolution. 

The  effort  is  made,  however,  to  sustain  the  recovery  at 
Special  Term,  on  the  ground  that  the  defendants  are  liable 
imdcr  the  statute  of  New  Jersey,  as  trustees  of  the  dissolved 
coi'poration. 

It  is  difficult  to  see  how  this  action  can  be  maintained  on 
that  ground.  The  complaint  contsiins  no  allegation  appro- 
priate to  such  an  action,  nor  does  it  state  the  &ct8  necessary 
to  constitute  such  a  cause  of  action.  It  neither  states  that 
the  company  ever  was  dissolved,  nor  that  the  defendants,  or 
any  of  them,  were  directors  at  the  time  of  the  dissolution. 
It  is  founded  wholly  on  the  judgment  and  execution,  and  the 
right  to  proceed  in  equity  to  compel  satisfaction  out  of  prop- 
erty of  the  corporation  which  came  to  the  hands  of  the  defend- 
ants dm'ing  its  existence.  Neither  are  the  facts  proved  suffi- 
cient. The  only  evidence  that  the  plaintiff's  testator  ever 
was  a  creditor  is  the  alleged  judgment.  This,  as  has  l)een 
shown,  was  null  and  void.  The  facts  show  that  the  defendant 
Yanderbilt  was  not  a  director,  and  had  ceased  to  be  such  for 
nearly  five  years  before  the  dissolution.  I  can  see  no  right 
of  recovery  against  him  in  any  form  of  action  on  the  facts 
proved  or  found.  The  plaintiff  had  an  ample  remedy  by 
continuing  his  action  against  those  directors  who  continued 
such  at  the  time  of  the  dissolution  as  trustees,  to  follow  the 
property  of  the  corporation  into  their  hands,  and  after  having 
exhausted  that,  to  resort  to  any  stockholder  who  had  at  any 
time  received  any  portion  of  the  company's  funds  in  excess 
of  lawful  dividends.  But  in  this  action  I  can  see  no  ground 
of  recovery  against  the  respondent. 

A  majority  of  the  oourt,  however,  are  of  (pinion  that  a 
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new  trial  should  be  granted,  so  as  to  afford  the  parties  an 
opportunity  to  apply  to  the  court  below  for  an  amendment 
of  the  pleadings,  and  yar3ring  the  facts  by  further  proof,  and 
therefore  the  judgment  below  must  be  so  modified  as  to  grant 
a  new  trial,  and  as  modified  affirmed,  costs  to  abide  the  event. 

All  concur  except  Miller,  J.,  who  dissents  and  votes  for 
reversal  of  judgment  of  Greiieral  Term,  and  affirmance  of 
Special  Term ;  Allen,  J.,  absent. 

Judgment  modified  in  accordance  with  opinioiL 


The  People  ex  rel.  Augustus  T.  Morris  et  al.,  Appellants, 
V.  The  Board  of  Supervisors  of  Bighmond  County, 
Bespondent. 

Under  the  compact  made  in  1833  between  this  State  and  New  Jersey,  fixin^^f 
the  Iwmidary  line  between  the  two  Statee,  by  which  the  boundary  south 
of  Staten  Island  is  defined  as  a  line  passing  through  the  middle  of  the 
waters  "  of  Raritan  bay  to  the  nuun  sea,"  the  whole  body  of  water  from 
the  mouth  of  the  Raritan  river  to  the  ocean,  including  what  is  now  known 
as  the  Lower  bay  and  Raritan  bay  was  designated  as  **  Raritan  bay." 

The  middle  of  Raritan  bay,  as  thus  designated,  where  it  joins  the  main 
ocean,  is  the  center  of  a  line  from  Sandy  Hook  to  Coney  Island ;  at  any 
other  point  it  is  the  shortest  line  between  the  New  Jersey  coast  and 
Staten  Island. 

Jkooordingly  hdd,  where  a  vessel  was  sunk  in  the  waters  of  the  Lower  bay, 
at  a  point  1,060  feet  southerly  of  the  center  of  a  line  di*awn  from  the 
northerly  end  of  Sandy  Hook,  the  nearest  land  on  the  New  Jersey  shoro, 
to  the  nearest  land  on  the  Staten  Island  shore,  that  the  wreck  was  within 
the  territorial  limits  of  New  Jersey ;  and  that  the  expense  of  removing 
the  same  was  not  chargeable  upon  the  county  of  Richmond,  under  the 
set  of  1860  (chap.  622,  Laws  of  1860),  providing  for  the  removal  of 
obstructions  to  navigation  in  the  harbor  of  New  York, 

(Argued  March  28, 1878 ;  decided  April  23,  1878.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
CJourt  in  the  second  judicial  department,  reversing  a  judg- 
ment in  favor  of  relators,  entered  upon  the  report  of  a 
SiCKBLs.  —  Vol.  XIVIIL     50 
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referee  directiug  the  issuing  of  a  peremptory  mandamus, 
requiring  defendant  to  audit,  allow  and  pay  to  relators,  the 
amount  agreed  to  be  paid  to  them  under  and  by  a  contract 
between  them  and  the  pilot  commissioners  of  the  port  of  New 
York,  for  removing  a  sunken  vessel  frpm  the  Lower  bay. 
The  further  facts  appear  sufficiently  in  the  opinion. 

Richard  H.  Huntley^  for  appellants.  The  wreck  was 
within  the  jurisdiction  of  the  county  of  Richmond,  and  the 
expense  of  the  removal  was  properly  chargeable  on  that 
county.  (1  R.  S.  [6th  ed.],  124  [m.  p.],  65;  Peopley.  CenL 
li.  B.  Co.  of  JV. «/.,  42  N.  Y.,  283,  292,  312,  313.) 

Tompkins  Westervelt,  for  respondent.  The  wreck  was 
not  within  the  limits  of  Richmond  county  but  within  the 
territorial  limits  of  New  Jersey.  (1  R.  S.,  part  1,  chap.  11, 
§  2,  subd.  4;  Laws  1834,  p.  9.) 

Andrews,  J.  The  expense  incurred  by  the  board  of 
commissioners  of  pilots,  in  the  removal  of  a  sunken  vessel 
or  other  obstruction  to  the  navigation  of  the  waters  or  harbor 
of  New  York,  is  by  chapter  522  of  the  Laws  of  1860  made 
a  charge  upon  the  county  within  whose  jurisdiction  such 
vessel  or  obstruction  may  be. 

The  principal  question  in  this  case  is  whether  the  locality 
of  the  wreck,  the  expense  of  removing  which  is  the  subject 
of  this  action,  was  withui  the  temtorial  limits  of  the  county  of 
Richmond.  There  is  no  dispute  as  to  the  precise  point  where 
the  wreck  lay.  That  point  was  in  the  waters  of  the  lower 
bay,  between  Staten  Maud  and  New  Jersey  —  near  the 
westerly  limits  of  the  main  ship  channel,  and  northwesterly 
from  the  northerly  end  of  Sandy  Hook,  the  nearest  land 
on  the  New  Jersey  shore,  and  ten  hundred  and  eighty  feet 
southerly  of  the  centre  of  a  line  passing  through  the  locality 
of  the  wreck,  connectiiig  Sandy  Hook  with  the  nearest  land 
on  the  Staten  Island  shore. 

The  county  of  Richmond  is  declared  by  statute  to  contain 
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Staten  Island,  Shelter  Island,  and  the  Islands  of  Meadow 
on  the  west  side  of  Staten  Island,  **  and  all  the  waters  and 
lands  under  water  of  this  State  around  the  same,  situate  to 
the  southward  and  westward  of  the  main  channel  of  the  bay 
and  harbor  of  New  York,  as  tar  as  the  boimds  of  this  State 
extend."  (1  Rev.  Stat,  part  1,  chap.  1,  sec.  2,  sub.  4.)  By 
this  description  the  middle  of  the  main  channel  is  the  eastern 
boundary  of  the  county  ;  but  the  southern  boundary  is  left 
undefined,  except  by  reference  to  the  boundary  of  the  State 
with  which  it  is  made  coincident.  To  determine  what  waters 
between  Staten  Island  and  New  Jersey  are  within  the 
territorial  limits  of  the  county,  the  boundary  of  the  State 
between  Staten  Island  and  New  Jersey  must  be  ascertained^ 

The  boundary  of  the  State  at  this  point  was  defined  in  the 
Revised  Statutes  as  extending  from  a  designated  point  on 
the  west  side  of  Hudson's  river  "  southerly  along  the  west 
shore,  at  low- water  mark  of  Hudson's  river,  of  the  kill  Van 
Kull,  of  the  sound  between  Staten  Island  and  New  Jersey, 
and  of  Raritan  bay  to  Sandy  Hook,  and  then  to  the  place 
of  beginning,  in  such  manner  as  to  include  Staten  Island, 
etc.,  and  all  the  islands  and  waters  in  the  bay  of  New  York, 
and  within  the  bounds  above  described."  (1  Rev.  Stat., 
part  1,  chap.  1,  title  1,  sec.  1.) 

This  description  includes  all  the  waters  between  Staten 
Island  and  low-water  mark  on  the  New  Jersey  shore,  and 
as  the  wreck  was  within  these  waters  there  could  be  no  ques- 
tion that  the  locality  was  within  the  limits  of  Richmond 
county,  except  for  the  change  in  the  boundary  line  betweea 
New  York  and  New  Jersey  made  by  the  treaty  or  compact 
entered  into  between  commissioners  appointed  by  the  resi>ec- 
tive  States  in  1833,  and  subsequently  ratified  by  the  legis- 
latures of  the  two  States  and  by  Congress.  The  first  article 
of  the  compact  is  as  follows  :  "Article  firat.  The  boundary 
line  between  the  two  States  of  New  York  and  New  Jersey, 
£rom  a  point  in  the  middle  of  Hudson  river,  opposite  the 
point  on  the  west  shore  thereof,  in  the  forty-first  degree  of 
north  latitude,  as  heretofore  ascertained  and  marked,  to  the 
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main  sea,  shall  be  the  middle  of  the  said  river,  of  the  bay  of 
!New  York,  of  the  waters  between  Staten  Island  and  New 
Jersey,  and  of  fiaritan  bay  to  the  main  sea,  except  as  herein- 
after otherwise  particularly  mentioned. ''  The  exception  has 
no  bearing  upon  the  question  here,  and  may  be  left  out  of 
yiew.  The  line  defined  by  this  article  extends  eastwardly 
to  the  "  main  sea."  (Chap.  8,  Laws  of  1834.)  The  learned 
referee  assumed  and  the  counsel  for  both  parties  acquiesced 
in  the  view  that  this  treaty  was  intended  to  define  the  entire 
l>oundary  between  the  two  States,  and  that  the  words  '<  main 
49ea  "  were  intended  to  designate  that  part  of  the  sea  flowing 
outside  of  Sandy  Hook,  as  distinguished  from  that  part 
included  within  Sandy  Hook  and  Coney  Island,  constituting 
what  is  known  as  the  waters  of  the  bay  and  harbor  of  New 
Tork.  The  common  law  definition  of  the  main  sea  was  that 
part  of  the  sea  lying  outside  of  the  terrce  faiu:ea  or  points  on 
the  opposite  shore  sufficiently  near  to  enable  persons  stand* 
ing  on  one  shore  to  distinctly  see  and  discern  with  the  naked 
-eye  what  is  doing  on  the  opposite  shore.  The  water  witiiin 
the  terrcB  fauces,  although  properly  called  the  sea  or  an  arm 
of  the  sea,  is  not  the  f?iatn  sea  within  the  coromon  law 
definition.  (Fitz.  Abridg.  Corone.,  399;  8  Edw.,  2;  De  Jure 
Maris.  Harg.  Tracts,  ch.  4,  p.  10;  2  East  P.  C,  ch.  17,  §  10, 
p.  804;    IT.  S.  V.  Gf^h,  5  Mason,  290.) 

The  definition  of  the  main  sea  seems  to  have  been  made 
'by  the  common  law  judges  in  construing  the  ancient  statutes 
^13  Bich.  II.,  chap.  5,  and  15  id.,  chap.  3),  the  first  of  which 
onacts  :  ''  That  the  admirals  and  their  deputies  shall  not  med- 
dle from  henceforth  with  anything  done  within  the  realm, 
but  only  such  things  done  upon  the  sea,''  and  the  second : 
<*  That  of  all  manner  of  contracts,  pleas,  etc.,  and  of  all  other 
things  done  or  arising  wiihin  the  bodies  of  the  counties,  as  well 
by  land  as  by  water,  etc.,  the  admiral's  court  shall  have  no 
manner  of  cognizance,  power  nor  jurisdiction,"  etc. 

The  boundaries  of  the  counties  in  Englaiid  were  not  defined 
by  statute,  and  the  common  law  courts  in  construing  these 
49tatutes  (13  and  15  Rich.  IL),  held,  that  such  boundaries 
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included  such  parts  of  the  sea  as  were  within  the  terrcBfauces  ; 
and  that  only  that  part  without  was  the  «ea,  or  the  main  sea, 
over  which  admiralty  had  jurisdiction.  (See  De  Lomo  v. 
Baity  2  Gall.,  398  aud  cases  cited  ;  Wdt-inff  v.  Clarke,  5  How. 
U.  S.,  441.)  If  the  words  main  sea,  in  the  compact  between 
New  York  and  New  Jersey  were  used  in  the  strict  common 
law  sense,  the  boundary  between  the  two  States  at  the  point 
where  the  wreck  was  located  was  not  defined.  The  nearest 
distance  from  shore  to  shore  at  this  point,  as  we  judge  from 
an  inspection  of  the  maps,  is  eight  or  ten  miles,  and  the  true 
terrcB  fauces  would  probably  carry  the  main  sea,  according^ 
to  the  common  law  definition,  as  far  west  as  the  line  drawn 
from  Conaskonk  point  on  the  New  Jersey  shore,  to  Seguine 
point,  on  Staten  Island.  If,  in  coustruing  the  compact 
between  the  States,  this  should  be  taken  as  the  line  dividing* 
the  main  sea  from  the  waters  or  arms  of  the  sea,  it  would 
follow  that  only  a  small  portion  of  the  boundary  line 
between  Staten  Island  and  the  New  Jersey  shore  was  defined 
by  the  treaty,  and  it  would  leave  the  boundary  of  this  State 
east  of  this  line,  as  it  was  defined  in  the  revision  of  1830* 
This  result  would  make  the  locality  of  the  wreck  within  Rich- 
mond county.  But  we  express  no  opinion  upon  the  construc- 
tion of  the  words  main  sea,  used  in  the  compact,  and  in 
deciding  this  case  shall  accept  the  admission  of  both  parties^ 
that  they  refer  to  the  open  uninclosed  ocean,  divided  from 
the  waters  of  the  bay  of  New  York  by  a  line  drawn  from 
Sandy  Hook  to  the  opposite  shore  at  Coney  Island. 

The  boundary  south  of  Staten  Island  is  defined  in  the  com- 
pact as  a  line  passing  through  the  middle  of  the  waters  *'  of 
Baritan  bay  to  the  main  sea.''  There  was  no  evidence  given 
on  the  trial  as  to  how  far  Baritan  bay,  as  it  was  known  in 
1833,  extended  towards  the  main  sea.  The  chart  of  the  coast 
survey,  made  twenty  years  subsequent  to  1833,  represents  a 
bay,  called  on  the  chart  the  Lower  bay,  as  lying  between 
Baritan  bay  and  the  main  sea.  Both  bays  constitute  one 
continuous  body  of  water,  not  separated  by  any  natural 
features    or  divisions.     The   learned  referee   assumed,    in 
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deciding  the  case,  that  Baritan  bay  in  1833  extended  east* 
^nrard  only  to  the  Lower  bay,  as  represented  on  the  chart;, 
:and  found  the  middle  line  mentioned  as  the  bomidary, 
to  be  a  line  drawn  through  the  center  of  Baritan  bay 
to  the  west  Ime  of  the  Lower  bay,  and  protracted  from 
thence  through  the  Lower  bay  to  the  main  sea  at  Sandy 
Hook.  This  line  leaves  the  locality  of  the  wreck  a  short 
distance  north  of  the  line.  But  it  seems  to  us  that  the 
General  Term  was  right  in  saying  that  the  description 
oalls  for  but  one  bay  from  the  mouth  of  the  Baritan  river  to 
the  ocean.  The  whole  body  of  \>i^ter  lying  west  of  the 
main  sea,  including  what  is  now  known  as  the  Lower  bay, 
and  Baritan  bay  was  designated  in  the  description  as  Baritan 
bay.  This  view  is  strengthened  by  the  description  in  the 
boundary  of  the  State  in  the  statute  of  1830,  which  runs 
the  boundary  south  of  Staten  Island,  along  the  west  shore 
''  of  the  sound  between  Staten  Island  and  New  Jersey,  and 
of  Maritan  bay  to  Sandy  Hooh^'^  showing  that  Baritan  bay 
was  then  undenstood  to  extend  to  Sandy  Hook. 

The  locality  of  the  wrecl^  as  has  lieen  stated,  was  nearer  to  the 
New  Jersey  shore  than  to  Staten  Island.  The  middle  of  Bari- 
tan bay,  where  it  joins  the  main  ocean,  is  the  centre  of  a  line 
from  Sandy  Hook  to  Coney  Island,  and  at  any  other  point  it  is, 
we  think,  the  centre  of  the  shoi-test  line  between  the  New  Jer- 
sey coast  and  Staten  Island,  and  this  leaves  the  wreck  on  the 
New  Jersey  side  of  the  dividing  line  between  the  two  States. 

There  is  no  precedent,  so  far  as  I  know,  to  guide  us  in 
determining  the  question  presented.  The  shore  lines  of 
Staten  Island  and  New  J^i'sey  are  not  parallel,  and  the  out- 
line of  the  New  Jersey  coast  is  very  irregular,  I  do  not 
see  how,  in  locating  the  boundary,  we  can  reject  Sandy 
Hook  as  an  element  in  the  question,  and  I  see  no  other  way 
of  ascertaining  where  is  the  middle  point  of  the  waters 
between  the  two  States,  than  the  one  suggested. 

The  order  should  be  affirmed. 

All  concur,  except  Bapallo,  J.,  absent. 

•Order  affirmed,  and  judgment  absolute  against  appellants. 


J 


1878.]       CoNKBCTicuT  F.  Ins.  Co.  v.  Erib  Bail.  Go.  399 


Statement  of  case. 


The  Connecticut  Fire  Insurance  Company,  Appellant^ .  ^— .^ 
v.  The  Erie  Railway  Company,  Respondent.  '"^  3^ 

11  a  loss  under  a  poUcy  of  fire  insuranoe  is  occaaioned  by  the  wrongM  act 
of  a  third  person,  the  insurer,  upon  payment,  is  subrogated  to  the  rights 
and  remedies  of  the  assured,  and  may  msintAJn  an  action  against  the 
wrong-doer. 

If  the  assured  receives  the  damages  firom  the  wrong-doer  before  payment 
by  the  insurer,  the  amount  so  received  will  be  applied  pro  tanio  in  dis* 
charge  of  the  policy. 

Xf  the  insurer,  after  payment  of  the  damages  by  the  wrong-doer  to  the 
assured,  voluntarily  pays  the  policy,  he  cannot  maintain  an  action  against 
the  wrong-doer. 

If  the  wTong-doer  pays  the  assured  after  payment  by  the  insurer,  with 
knowledge  of  that  fkct,  it  is  a  fraud  upon  the  latter,  and  will  not  pit)- 
tect  the  wrong-doer  from  liability  to  him. 

Plaintiff  issued  a  policy  of  insurance  for  f  1,500  to  M.  upon  certain  build- 
ings, which  were  subsequently  destroyed  by  fii-e  thi*ough  the  negligence 
of  defendant;  the  buildings  were  woHh  $3,400.  M.  i*eceived  from 
defendant  $1,800  for  his  damages,  he  executing  a  release  of  all  claims 
and  demands  for  the  loss ;  the  release  contained  a  statement  that  the 
settlement  was  not  intended  to  discharge  plaintiff  fitmi  any  claim  of  M. 
against  it,  but  simply  as  a  full  settlement  and  discharge  of  defendant. 
Plaintiff  thereafter  paid  the  amount  of  the  insurance.  In  an  action  to 
recover  the  amount  paid,  ?ield,  that  the  clause  in  the  release  as  to  the 
«laim  against  plaintiff  was  in  the  nature  of  a  proviso  or  exception  from 
the  general  purview  of  the  release,  limiting  its  effect  to  a  release  of  the 
balance,  retaining  the  claim  against  plaintiff,  and  excepting  its  rights  to 
a  remedy  over ;  and,  therefore,  as  to  the  plaintiff,  the  release  was  of  no 
effect,  it  could  not  have  interposed  it  as  a  defense  upon  the  policy,  and 
its  right  to  subrogation  was  not  affected  theroby. 

Ae  to  whether  the  effect  of  the  release  would  have  been  different  if  the 
assured  had  received  the  full  amount  of  the  loss,  qucBre. 

Also,  hddj  that  the  action  was  properiy  brought  in  the  name  of  plaintiff. 

The  CkmneetictU  B\re  Ins.  Co.  v.  JMe  BaUway  Co,  (10  Hun,  59),  reveraed. 

(Argued  April  3, 1878 ;  decided  April  23, 1878.) 

Appeal  from  judgment  of  the  Greneral  Term  of  tho 
Supreme  Court  in  the  second  judicial  department,  affirming 
s  judgment  in  favor  of  defendant,  entered  upon  an,  order 
setting  aside  a  verdict  in  favor  of  plaintiff,  and  dismissing- 
the  complaint.     (Reported  below,  10  Hun,  59.) 

This  action  was  brought  to  recover  the  amount  of  a  loss 
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paid  by  plaintiff^  under  a  policy  of  insurauce  issued  by  it, 
which  loss  it  alleged  was  occasioned  by  defendants  negli* 
gence. 

M.  H.  Hirachberg^  for  appellant.     On  payment  of  the 
policy  plaintiff  was  equitably  subrogated  to  a  right  of  action 
against  the  defendant,  arising  out  of  the  latter's  liability  to 
compensate  the  owner  for  the  destruction  of  his  property  by 
\\&  negligence.   {Randal  v.  Cockran^  1  Yes.  Sen.,  98;  Blauuh 
jpot  V.  Da  Costa^  1  Eden,  130;  Mason  v.  Satnsburj/,  3  Doug- 
las,  61;  London  Ass.  Co.  y.  8ainsbury^  3  id.,  245;  Clark 
Y.  Inhabitants  of  Blything^  3  Dow.  &,  Ky.,  489;  MeHUm  t. 
Bucksy  17  Martin  [La.],  371;  Comegys  v.  Vasas,  1  Pet,  193; 
Yates  V.  WhUe,  4  Bing.  [K  C],  272;  Hooper  v.  WMbn^y,  19 
La.,  267;  WldtA  v.  Dobinsan,  14  Sim.,  273;  Hart  y.  Western 
B.  B.  Co.y  13  Mete.,  99;  Gales  v.  Hailman^  11  Penn.  S.R., 
515;   Quebec  Fire  Ins.  Co.  y.  St.  Louis,  1  Low.  Can.,  222; 
S.  C,  7  Moore  P.  C,  386;  Mercantile  Marine  Ins.  Co.  v. 
Corcoran,  1  Gray,  75;  PropeUer  MofnticeUo  y.  MoJUson,  17 
How.  [U.  S.],  152;  Bockingham  Mut.  Fire  Ins.   Co.  v. 
Bosher,  39  Me.,  253;  Garrison  v.  Memphis  Ins.  Co.,  19 
How.  [U.  S.],  312;  Perrot  v.  Shearer,  17  Mich.,  48;  Dick- 
enson V.  Jardine,  3  L.  R.  C.  P.,  639;  Clark  v.  Wilson,  103 
Mass.,  219;  J^orth  of  Eng.  Ins.  Co.  v.  Armstrong,  5  L.  B. 
[Q.  B.],  244;  MonmoutJi  Co.  Mut.  Firejns.  Co.  y.  HtUchinsony 
6  C.  E.  Green,  or  21  N.  J.  Ch.,  107;  Hayuxirdy.  Cain,  105 
Mass.,  213;  Harding  v.  Town  of  Townshend,  43  Vt.,  536, 
and  5  Am.  Eep.,  304;  Home  Ins.  Co.  v.  North-west.  Packet 
Co.,  32  la.,  223,  and  7  Am.  Rep.,  183;  HaU  &  Long  y.  The 
Bailroad  Co.'s,  13  Wall.  [U.  S.],  367;  Weber  v.  Morris  and 
Essex  B.  B.  Co.,  35  N.  J.,  409,  and  10  Am.  Rep.,  263; 
JSFewcomb  v.  Tlie  Cincinnati  Ins.  Co.,  22  Ohio  St.,  382,  and 
10  Am.  Rep.,  746;  Commercial  Union  Ins.   Co.  v.  Lister^ 
9  Eng.  Rep.,  572;  Grade  v.  N.  Y.  Ins.  Co.,  8  J.  R.,  237; 
Atlantic  Ins.  Co.  v.  Storrow,  1  Edw.  Ch.,   621;  S.   C.  on 
appeal,  5  Paige,  285;  ^tna  Fire  Ins.  Co.  v.   !Z^fer,  16 
Wend.,  397;  Hosack  v.  Bogers,  6  Paige,  415;  Bogers  v» 
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Mosack^s  Exrs.^  18  Wend.,  319;  RerUz  v.  Receiver  of  uEtna 
Fire  Ins.  Co.,  9  Paige,  569;  Collins  v.  JV.  Y.  C.  and  H.  R. 
R.  R.  Co.,  5  Hun,  503;  Merrick  v.  Brainerd,  38  Barb.,  574; 
Home  Ins.  Co.  y.  Western  Trans.  Co.,  33  How.,  102;  Home 
Ins.  Co.  V.  Penn.  R.  R.  Co.,  11  Hun,  182;  2  Phillips  on 
Insurance,  §§  1711,  1723,  1724;  Dixon  on  Subrogation, 
chap,  viii.)  The  action  was  properly  brought  in  the  name 
of  the  insurance  company.  {London  Ass.  Co.  v.  Sainsbury^ 
3  Douglas,  245;  Garrison  r.  Memphis  Ins.  Co.,  19  How. 
[U.  S.],  317;  Cutnmings  v.  Morris,  25  N.  Y.,  627;  Code, 
5§  144,  147,  148;  Hrnie  Ins.  Co.  v,  Penn.  R.  R.  Co.,  II 
Hun,  184.)  The  plaintiff's  action  was  not  barred  by  Martin's 
release,  and  that  release  affords  the  defendant  no  defense. 
(I  Phillips  on  Ins.,  §  81;  2  id.,  §  2160;  Timan  y.  Leland, 
6  Hill,  237;  Andrews  v.  Becker,  1  Johns.  Cas.,  411;  Whsekr 
Y.Wheeler,  9  Cow.,  34;  Phillips  v.  Claggett,  11  Mess,  k 
Welsh.,  84;  Anderson  v.  Van  Allen,  12  J.  R.,  343;  Dawson 
V.  Coles,  16  id.,  51;  Briggs  v.  Dorr,  19  id.,  95;  Jackson  v. 
Blodget,  5  Cow.,  202;  Orosvenjor  y.  Atlantic  Fire  Ins.  Co., 
17  N.  Y.,  391;  Ennis  y.  Harmony  Ins.  Co.,  3  Bosw.,  516; 
HaH  y.  Western  R.  R.  Corp.,  13  Mete.,  108;  Clark  y.  Wilson^ 
103  Mass.,  223;  Monmouth  Co.  MuL  Fire  Ins.  Co.  v.  Hutch-^ 
inson,  6  C.  E.  Green,  or  21  N.  J.  Ch.,  107;  Home  Ins.  Oo^ 
V.  Western  Trans.  Co.,  33  How.,  102;  Atiantic  Ins.  Co.  y» 
Slorrou),  1  Edw.  Ch.,  621,  627;  S-  C.  on  appeal,  5  Paige, 
285.) 

Lewis  E.  Carr,  for  respondent.  The  settlement  with  and 
release  of  defendant  extinguished  the  claim  against  it.  (I 
Greenleaf  on  Evi.,  278;  Cre^ry  v.  Holly,  14  Wend.,  26; 
PohaJski  v.  MuL  Life  Ins.  Co.,  36  Sup.  Ct  E.,  234;  East 
Hampton  y.  Kirk,  6  Hun,  257;  Tliomas  y.  TruscoU,  53 
Barb.,  200;  Taylor  y.  BaMvnn,  10  id.,  582;  Jackson  y.. 
AndreiDS,  59  N.  Y.,  244,  247;  Leavitt  v.  Palmer,  3  id.,  19^ 
Coon  y.  Knapp,  8  id.,  402;  Pierson  v.  Hooker,  3  J.  R.,  68; 
Commercial  Ass.  Co.  y.  Lister,  9  Eng.  Rep.  [Moak's  Notes], 
572,  573,  note;  Ball  y.  Jfixsh.  and  ChaL  R.  R.  Co.^  13 
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Wall.,  367  ;  3  Amer.  KaU.  Rep.,  409,  410 ;  Merrick  \. 
Brainard,  38  Barb.,  574,  584,  590;  Newell  v.  Norton^  3 
Wall,,  257;  CoUins  v.  N.  Y.  C.  and  H.  R.  R,  R.  Co.,  5 
Hun,  503  ;  Hat/ward  v.  Cixm,  105  Mass..  213 ;  Ofari  v. 
Wilson,  103  id.,  219;  Weber  v.  Morris  and  Essex  R.  R.  Co., 
85  N.  Y.,  409;  10  Amer.  Rep.,  253;  Bradbum  v.  Gt.  WesL 
R.  Co.,  11  Eng.  Rep.  [Moak's  Notes],  330;  Harding  v. 
Toum  of  Townsend,  5  Amer.,  304;  Penolo  v.  Shearer,  17 
Mich.,  48;  Hart  v.  Western  R.  R.  Co.,  13  Mete.,  99;  Mon- 
motUk,  etc.  R.  R.  Co.  v.  Hutchinson,  21  N.  J.  Eq.,  107.) 
The  money  Martin  received  *from  the  railway  company  on 
the  settlement  he  held  as  trustee  for  the  plaintiff  to  the 
amount  of  its  policy  of  uisurance.  {Newcomb  v.  Cincinnati 
Ins.  Co.,  22  Ohio,  382;  10  Amer.  Rep.,  742;  JVwih  v. 
Armstrong,  5  Q.  B.,  244.)  Whether  the  amount  received 
by  Martin  from  the  railway  company  was  less  than  the  value 
of  the  buildings  or  not  was  inunaterial  for  any  purpose, 
except  to  establish  a  claim  of  a  fraudulent  and  collusive  set- 
tlement. {Pitt  v.  Congdon,  2  N.  Y.,  352;  Lafarge  v.  Herter, 
11  Barb.,  159;  Boydy.  McDonaugh,  39  How.,  389.) 

Chukch,  Ch.  J.  It  must  be  assumed  from  the  verdict  of 
the  jury  that  the  buildings  were  burned  through  the  negli- 
gence of  the  defendant's  agents  and  servants,  and  it  is  too 
well-settled  to  render  the  citation  of  authorities  necessary, 
that  as  between  the  plaintiff,  the  insurer,  and  the  defendant, 
the  latter  was  ultimately  liable  for  the  loss.  A  fire  policy  is 
a  contract  of  indemnity,  and  if  a  loss  is  occasioned  by  the 
-wrongful  act  of  another  the  insurer  is  subrogated  to  the 
rights  and  remedies  of  the  assured,  and  may  maintain  an 
action  against  the  wrong-doer.  If  the  assured  receives  the 
damages  from  the  wrongdoer  before  payment  by  the  insurer 
the  amount  so  received  will  be  applied  pro  tanto  in  discharge 
of  the  policy.  (Hart  v.  WesL  R.  R.  Corp.,  13  Met,  99.) 
If  the  wrong-doer  pays  the  assured  after  payment  by  the 
insurer,  with  knowledge  of  the  facts,  it  is  regarded  as  a  fraud 
upon  the  insurer,  and  he  will  not  be  protected  from  liability 
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to  the  latter.  {Glark  v.  Wilson,  103  Mass.,  223;  Mao.  Mut. 
F.  Ins.  Co.  Y.  Hutc/iinaon,  21  N.  J.  Ch.,  107;  Grafy.  Kip, 
1  Edw.  Ch.,  621.) 

The  question  is  presented  in  this  case  in  a  somewhat  novel 
aspect,  and  unlike  that  of  any  other  case  to  which  our  atten- 
tion has  been  called.  The  plaintiff  paid  the  policy  after  the 
release  by  the  assured  to  the  defendant,  and  by  consenting  to 
the  judgment  the  payment  must  be  regarded  as  voluntary 
on  its  part.  If  the  plauitiff  might  have  interposed  the  pay- 
ment by  the  defendant  to  the  assui-ed,  and  the  release  as  a 
•defense  to  an  action  by  the  latter  upon  the  policy,  then  the 
plaintiff  cannot  maintain  this  action.  This  question  and  the 
liability  of  the  defendant  depend  upon  the  construction  to 
be  put  upon  the  release,  or  rather  if  that  construction  be  in 
favor  of  the  plaintiff  it  will  be  unnecessary  to  notice  any 
other  pomt.     The  release  is  as  follows : 

*^  Loss  and  damage. 

"  Erie  Railway  Company, 

"  To  John  ]VIabtin, 

"  Salisbury  Mills,  Dr. 

"  For  settlement  in  full  of  all  claims,  demands  and  causes 
of  action  agauist  the  Erie  Bailway  Company  for  loss  and 
damage  by  fire,  claimed  to  have  been  caused  by  sparJss  or 
coals  from  engine,  burning  hotel  building,  bam,  shed  and 
contents,  fences,  trees,  etc.,  at  Salisbury  station,  on  or  about 
May  13th,  1773, $2,100. 

*'  This  settlement  is  not  intended  to  discharge  the  Connec- 
ticut  Fire  Insurance  Company  from  any  claim  which  said 
Martin  has  against  them  for  insurance,  but  as  a  full  settle- 
ment with,  and  discharge  of,  the  Erie  Sailway  Company 
only. 

**  Received,  September  10,  1873,  of  the  Erie  Eailway 
Company,  through  the  hands  of  £.  L.  Brundage,  claim 
agent,  two  thousand  one  hundred  dollars,  in  full  of  the  above 
amount. 

"$2,100.  JOHN  MAETIN." 
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It  is  proper  to  refer  to  the  surrounding  circumstances. 
The  buildings  burned  were  worth  al^out  $3,400.  Of  th^ 
consideration  paid  for  the  release  $300  was  psiid  for  a  parcel 
of  land  conveyed  to  the  defendant  leaving  $1,800  paid  for 
the  damage  to  the  bmldings.  The  clause  that  the  settle- 
'ment  was  not  intended  to  discharge  the  plaintiff  from  any 
claim  of  the  assured  against  it  for  insurance  was  in  the- 
nature  of  a  proviso  or  exception  from  the  general  purview 
of  the  release.  It  must  be  construed  so  as  to  carry  out  the 
intent  of  the  parties,  and  that  intent  must  be  determined 
from  the  language  viewed  in  the  light  of  surrounding  cir- 
cumstances. It  is  evident  that  the  assured  did  not  receive 
the  full  amount  of  the  damages  incurred.  This  circumstance^ 
sheds  some  light  upon  the  meaning  of  the  release.  THh^ 
clause  was  intended  for  some  purpose,  and  it  seems  to  me 
obvious  that  it  was  designed  to  prevent  the  plauitiff  from 
interposing  the  release  as  a  defense  to  an'  action  on  the 
policy,  and  it  is  inferable  that  the  amount  of  the  policy  was> 
deducted  from  the  amount  of  the  loss  in  the  settlement  with 
the  defendant.  The  substance  of  the  transaction  was  that 
the  assured,  having  a  claim  against  the  plaintiff  for  $1,500, 
settled  with  and  released  the  defendant  from  liability  for  the 
balance,  retaining  the  claim  against  the  plaintiff.  The  form 
of  the  clause  is  not  very  specific,  but  looking  at  the  substance 
it  was  a  proviso  that  the  release  should  not  operate  to  pre- 
vent a  recovery  upon  the  policy  against  the  plaintiff.  With 
such  a  proviso,  other  portions  of  the  release  would  have  to* 
yield  to  enable  the  proviso  to  have  effect,  and  as  to  the 
plaintiff  it  would  be  the  same  as  though  no  release  had  been 
given.  It  follows  that  the  plaintiff  could  not  have  inter- 
posed the  release  as  a  defense  in  an  action  by  the  assured 
upon  the  policy,  and  if  not,  the  logical  sequence  is  that  the 
right  of  subrogation  enures  against  the  defendant. 

It  is  insisted  that  as  the  assured  has  settled  and  released 
all  his  claim  for  damages,  the  plaintiff  could  acquire  no 
right  or  remedy  through  him  by  equitable  subrogation,  or 
from   him   by  assignment.      This   proposition  implies    an 
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4issumptioa  of  the  eontroverted  £Eict  whether  the  assured  did 
xelease  all  claim.  The  answer  to  it  is  that  the  assured 
released  only  such  damages  as  he  could  without  interfering 
with  his  claim  against  the  plaintiff,  and  the  legal  conse- 
•quences  must  be  regarded  as  a  part  of  the  exception,  viz., 
the  right  of  the  plaintiff  to  a  remedy  over.  This  was  as 
much  reserved  as  the  right  to  enforce  the  policy.  That  right 
-could  not  be  reserved  without  reserving  the  remedy.  The 
power  to  enforce  the  policy  having  been  expressly  reserved, 
the  pai-ties  could  not  take  away  the  right  of  the  plaintiff  to 
the  remedy  which  that  reservation  vested  in  him  by  law. 
JIaving  made  their  agreement  so  as  to  prevent  the  pkuntifi' 
from  interposing  this  defense,  they  cannot  object  to  the  con- 
•Bequences  which  legally  flow  from  it.  The  exception  neces- 
^49arily  embraces  the  right  of  subrogation.  It  is  not  needful 
to  consider  whether  the  effect  would  have  l)een  different  if 
the  assured  had  received  the  full  amount  of  the  loss.  No 
injustice  is  done  the  defendant  by  the  result  indicated.  It 
was  liable  for  the  whole  loss,  and  the  payment  to  the  plain- 
tiff  of  the  amount  of  the  policy  will,  with  that  already  paid, 
not  exceed  that  amount.  It  did  not  profess  to  pay  the 
.assured  but  a  part  of  that  amount,  nor  did  the  assured  intend 
to  receive  but  a  part,  and  the  legal  construction  of  the  con- 
tract  accords  with  the  principles  of  right  and  justice. 

The  action  is  properly  brought  in  the  name  of  tlie  plain- 
tiff. No  other  person  has  any  right  or  interest  in  the  claim. 
^Code,  §  111;   Cummings  v.  Jdarris,  25  N.  Y.,  627.) 

The  judgment  must  be  reversed,  and  judgment  ordered  on 
-verdict. 

All  concur,  except  Miller,  J.,  absent. 

^Tudgment  accordingly. 


406  Pboplb*s  Bank  v.  Mitchbll  [March, 


Statement  of  case. 


The  People's  Bank  op  tiie  City  of  New  York,  Bespond- 
ent,  V.  John  W.  Mitchell,  Appellant. 

By  the  termB  of  a  lease,  the  lesBee,  adde  from  the  rent  reserved,  cove- 
nanted to  pay  all  taxes  and  assessments  levied  and  assessed  during  the 
term.    In  case  of  failure  to  perform  any  of  the  covenants,  the  lessor  was 
entitled  to  re-enter.    In  case  the  lessee  built  permanent  buUdings  on  th» 
premises  during  the  term,  and  performed  all  the  covenants  on  his  part, 
it  was  covenanted  that  the  lessor  should,  at  his  option,  at  the  expiration  of 
the  term,  ^ther  give  a  new  lease  for  a  further  term,  or  pay  to  the  lessee 
the  value  of  the  buildings ;  the  rent  for  the  new  term  and  the  value  of  the 
buildings  to  be  ascertained  by  two  appraisers,  one  to  be  nominated  by 
each  party,  the  nominations  to  be  made  not  more  than  one  year,  and  at 
least  five  months  before  the  expiration  of  the  term.    Upon  a  nomination 
being  made  by  one,  in  default  of  a  nomination  by  the  other  within  one 
month  thereafter,  the  person  nominated  was  authorized  to  appoint  hia 
associate.    The  lessee  erected  a  building  on  the  premises.    The  lease 
expired  May  1, 1867.    The  lessee  fiiiled  to  pay  the 'taxes  for  the  year 
1866.    Within  the  time  prescribed  by  the  lease  he  gave  notice  to  the 
lessor  of  the  nomination  of  an  appi'aiser,  and  the  leaser  nominated  one 
on  his  part.    The  appraisers  met  and  determined  the  value  of  the  build- 
ing.   At  the  time  of  the  appointment  of  appraisers  the  lessor  had  no 
knowledge  that  the  taxes  were  unpaid ;  he  declined  to  give  a  new  lease, 
took  possession  at  the  end  of  the  term,  and  refused  to  pay  the  appraised 
value  of  the  building.    In   an  action  to  recover  the  same,  hddt  that 
.  the  action  was  not  maintainable ;  that  the  payment  of  the  taxes  was  a 
condition  precedent,  the  performance  of  which,  in  the^bsenoe  of  evidence 
showing  a  valid  excuse  for  non-performance,  was  essential  to  fix  the  lia^ 
bility  of  the  lessor;  that  the  appointment  of  and  submismon  to  the 
appraisers  and  the  appraisement  did  not,  under  the  circumstances,  affect 
the  rights  of  the  parties ;  that  it  was  not  a  waiver  of  performance  of  the 
covenant,  nor  did  it  estop  the  lessor  from  claiming  non-performance :  1st. 
Because  at  the  time  there  was  no  default,  the  lessee  having  the  whol» 
of  the  term  in  which  to  perform.     2d.  Because  of  ignorance  on  the  part 
of  the  lessor  that  the  taxes  remained  unpaid. 

Also  heid,  that  there  was  no  ground  under  the  complaint  and  evidence 
upon  which  a  court  of  equity  should  interfere  to  relieve  the  lessee  frooL 
the  consequences  of  his  failure  to  perform. 

(Argued  April  8, 1878 ;  dedded  April  23, 1878.) 

Appeal  from  judgment   of  the  General   Term  of  the 
Supreme  Court  in  the  first  judicial  department,  affirming  a 
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judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  to  recover  the  value  of  certain 
buildings  erected  by  plaintiff's  assignor  upon  premises  leased 
by  him  of  defendant's  grantor. 

The  referee  found  substantially  the  following  fiicts : 
In  February,  1855,  a  lease  of  certain  premises  in  New 
York  city  was  executed  by  D.  Lynch  Lawrence  as  lessor, 
and  H.  H.  Winans  as  lessee,  for  the  term  of  twelve  years 
from  the  first  of  May  following,  at  the  j^early  rent  of  $400, 
payable  quarterly.  The  defendant  became  thereafter  the- 
owner  of  the  premises  ;  plaintiff  is  the  assignee  of  the  lessee. 
The  lease  contained  covenants  as  follows :  That  the  lessee 
and  his  assigns  will  pay  the  rent  at  the  times  limited  for  the 
payment  thereof,  and  "  shall  also  pay,  bear  and  discharge  all 
such  duties,  taxes,  assessments  and  payments,  as  shall  during 
the  term  be  laid,  levied,  assessed  or  imposed  on,  or  grow  due 
or  payable  out  of,  for,  or  by  reason  of  the  said  demised  prem- 
ises, or  any  part  thereof,  except  for  cutting  through  or  widen- 
ing a  street ;  and  shall  also,  on  the  determination  of  the 
estate  hereby  granted,  deliver  up  the  said  premises  within 
good  and  sufficient  fence  into  the  possession  of  the  party  of 
the  first  part,  his  heirs  or  assigns,  without  fraud  or  delay ; 
that  if  the  party  of  the  second  part,  his  executors,  adminis- 
trators or  assigns,  shall  cause  to  be  erected  and  built  on  the 
premises  hereby  demised  any  substantial  building  or  build- 
ings, and  in  case  of  damage  or  destruction  by  fire,  or  other 
casualty,  shall  repair  or  rebuild  the  same,  so  that  such  build- 
ing or  buildings,  well  and  sufficiently  repaired  or  rebuilt  and 
finished,  shall  be  standing  on  the  said  premises  at  the  expira- 
tion of  the  said  term,  and  shall  perform  all  the  other  cove- 
nants, stipulations  and  agreements  on  his  part  to  be  performed, 
then  the  party  of  the  first  part,  his  heirs  or  assigns,  shall,  at 
the  expiration  of  the  said  term,  at  his  or  their  option,  either 
grant  unto  the  party  of  the  second  part,  his  executors,  admin- 
istrators or  assigns,  at  the  expense  of  the  latter,  a  new  lease 
of  said  premises  for  a  further  term  of  ten  years  thence  next 
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ensuing,  at  such  annual  rent  as  shall  then  have  been  agi'eed 
upon  by  the  parties,  or  ascertamed  as  hereinafter  provided 
(but  not  less  than  the  rent  reserved  by  these  presents),  or 
then  pay  to  the  party  of  the  second  part,   his  executors, 
administrators  or  assigns,  the  just  and  fair  value,  to  be  ascer- 
tained as  hereinafter  provided,  of  any  building  'which  may 
be  built  and  constructed  by  the  party  of  the  second  part,  and 
which  may  then  be  standing  on  the  said  premises  ;  and  to 
ascertain  the  value  of  any  such  building  as  may  be  standing 
on  the  said  premises,  and  the  augmentation  of  rent,  if  any, 
upon  granting  such  new  lease,"  the  lease  further  provided 
that  each  party  to  the  lease  or  assigns,  etc.,  should  nominate 
in  writing  an  appraiser ;  this   nomination  to  be  made  not 
more  than  a  year,  and  at  least  five  months  before  the  expira- 
tion of  the  lease,  and  if  one  party  nominated  an  appraiser 
and  the  other  party  failed  to  nominate  within  a  month  there- 
after, then  the  appraiser  nominated  should  appoint  and  asso- 
ciate with  himself  another  appraiser,  and  the  appraisers  thus 
selected,  in  case  of  their  difference  in  judgment,  could  add 
a  third  by  ballot ;  and  it  was  declared  that  the  decision  of  the 
three  appraisers  *'  as  to  the  value  of  said  building,  and  as  to 
the  amount  of  such  rent  for  a  new  lease  shall  be  final  and 
conclusive."     The  lessee  in  1855  or  1856  erected  a  building 
on  said  premises.     The  plaintiff  nominated  an  appraiser  on 
the  10th  of  November,  1866,  and  served  notice  upon  the 
defendant  who,  on  the  1st  day  of  December,  1866,  gave  notice 
of  a  similar  appointment  on  his  part ;  the  appraiser^  made 
and  delivered  their  decision  about  the  26th  of  Januaiy,  1867, 
fixing  the  value  of  the  building  at  $1,200,  and  the  rent  for  a 
new  term  at  $700  per  year.     Plaintiff  did  not  pay  the  taxes 
on  the  property  for  the  year  1866.     The  lease  expired  May 
1,  1867,  when  the  defendant  declined  to  execute  a  new  lease 
and  took  possession.     The  referee  gave  judgment  for  the 
appraised  value  of  the  building,  deducting  the  unpaid  taxes. 
Further  facts  appear  in  the  opinion. 

A»  B.  Crane^  for  appellant.     The  covenants  and  stipu- 
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latioDS  in  the  lease  were  conditions  precedent,  and  their 
performance  was  absolutely  requisite  to  fix  defendant's 
liabiUty.  {Pi&e  v.  BuOer,  4  N.  Y.,  360;  Oakley  v.  Mortm, 
11  id,,  25;  Mairia  v.  SUter,  1  Den.,  59;  Comyn's  Dig. 
Action,  C.  &  K;  Olark  v.  Orandall,  27  Barb.,  73;  Porter 
Y.  Shepherd,  6  T.  R.,  312;  Friar  v.  Gray,  4  H.  of  L., 
565;  Gfrant  v.  Johngan,  6  N.  Y.,  247;  Brawn  v.  TTeJcr,  38 
id.,  187;  JTcrr . v.  Pwrrfy,  51  id.,  629;  4  Kent's  Com.  [m.  p.], 
125,  and  notes.)  Until  these  covenants  were  shown  to 
have  been  performed,  or  some  sufficient  excuse  for  their 
non-performance,  or  a  waiver  of  performance  shown,  no  cause 
"Of  action  existed.  (Job  v.  Bannidter,  4  K.  &  J.,  374;  Lawton 
ir.  Sutton,  9  M.  &  W.,  795;  Mclntyre  v.  Clark,  7  Wend., 
330;  PresH,  etc,,  D.  &  H.  Canal  Co.  v.  Pa.  Coal  Co.,  50  N. 
Y.,  269;  Glacius  v.  Black,  id.,  145.)  Plaintiff  to  recover 
was  bound  to  allege  a  performance  of  these  conditions  pre- 
cedent, and  if  performance  was  denied  to  prove  it  (Code, 
4  162;  Chitty  on  Pled'gs,  309:  Oakley  v.  Mortm,  11  N.  Y., 
33;  Clark  v.  Crandall,  27  Barb.,  73;  1  Greenl.  on  Ev.,  § 
78.)  There  was  no  ground  upon  which  a  court  of  equity 
would  intervene  to  relieve  from  a  &ilure  or  neglect  to  per- 
form these  conditions.  (Pike  v.  Bvtler,  4  N.  Y.,  360; 
Benedict  v.  Lynch,  1  J.,  ch.  379;  Hatchy.  Cobb,  4 id.,  569.) 
The  referee  erred  in  finding  for  plaintiff  after  finding  that 
Ihe  taxes  for  1866  were  not  paid  by  plaintiff  before  the  end 
of  the  term.  (2  Story's  Eq.,  ^§  1314-1324;  2  Dan.  Ch., 
(4th  ed.],  1657;  Flagg  v.  Hunger,  9  N.  Y.,  500.)  To  make  a 
just  compensation  defendant  must  be  placed  as  he  was  before 
taking  possession  so  as  to  exercise  his  option  to  give  a  new 
lease  or  pay  for  the  building.  (2  Story's  Eq.,  §  1324;  Wil. 
Eq.,  56;  Reynolds  v.  PUt,  19  Ves.,  134;  Sparks  v.  Liv. 
Water  Works  Co.,  13  Ves.,  428.)  If  this  had  been  an 
equitable  action  instead  of  one  at  law  no  relief  could  have 
been  obtained.  (Story's  Eq.,  §§  1314-1323;  Hilly.  Barclay, 
16  Ves.,  406;  18  id.,  63;  4  Kent's  Com.  [m.  p.],  125;  Wells 
ir.  Smith,  7  Paige,  22 ;  1  Pktt  on  Corp.,  733-753 ;  Wells 
T.  De  Leger,  1  Daly,  39-45;  Reynolds  y.  PiU,  19  Ves,, 
SiCKBLS— Vol.  XXVIII.        62 
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134.)  ^he  consent  to  an  appraisement  by  defendant  was 
neither  prima  facie  evidence  of  a  performance  by  plamtiff^ 
nor  of  a  waiver  of  performance  by  defendant,  nor  vns> 
it  an  estoppeL  {Roberts  v.  Opdt/ke,  40  N.  Y.,  259;  1 
Story  on  Con.,  §  48;  Baff  v.  Binalde,  55  N.  Y.,  664; 
Ja/Jcs(m  V.  Cuyler^  1  J.  Cas.,  125;  Gray  v.  Blanchard^  8 
Pick.,  292;  Frerich  v.  New,  28  N.  Y.,  147;  4  id.,  360; 
Gardner y.  Clark j  21  id.,  399;  Eddy  v.  Graves,  23  Wend., 
82;  8uydam  v.  Jones^  10  id.,  181;  AUen  v.  Jaquish,  21  id.» 
628;  Dodge  v.  Crandall,  30  N.  Y.,  306;  CoUins  v.  7b&MM» 
26  id.,  217;  Smith  v.  J5mdy,  17  id.,  189;  Giles  v.  OWww, 
3  CaL,  107;  Garlingham  v.  WliitweU,  51  Barb.,  208;  Jlfar^ 
tiny.  Angela  7  id.,  407;  Bicev.  Denny,  54 id*,  277;  2  Pars,  oa 
Con.  [6th  ed.],  793,  801;  Shipley  v.  AbboU,  42  N.  Y.,  448.) 

John  Clinton  Gray,  for  respondent.  Proof  of  the  submi»> 
sion  having  been  made,  and  of  an  award  following  thereon, 
the  court  will  not  interfere  with  it,  unless  fraud,  corruption 
or  misbehavior  in  the  arbitrators  or  appraisers  be  shown* 
{Van  C&rtlandt  v.  Underhill,  17  J.  R.,  405;  Shepard  v. 
Merrill,  2  J.  Ch.,  276;  Winship  v.  JeweU,  1  Barb.  Ch., 
173,  184;  Slieppard  v.  Watrous,  3  Cai.,  166;  Munroe  v» 
Allaire,  2  id.;  Pei'Tcinsy.  Giles,  53  Barb.,  342;  Perkinsy* 
Wing,  10  J.  R,  143;  J^^ner  v.  Shaw,  2  Wend.,  567-570.) 
After  the  submission  to  appraisement,  the  relation  of  vendor 
and  vendee  existed  between  defendant  and  plaintiff.  (  Viany 
V.  Ferran,  5  Abb.  Pr.  [N.  S.],  110;  Blackwell  on  Tax  Titles, 
§  401;  Maulv.  Bider,  51  Penn.  St.,  377;  Lloyd  v.  Lynch, 
28  id.,  419.)  The  default  in  payment  of  the  tax  of  1866 
was  a  technical  forfeiture  which  equity  will  relieve  against. 
{Skinner  v.  Dayton,  2  J.  Ch.,  535;  Davis  v.  West,  12  Yes., 
475;  Gamer  v.  Hannah,  6  Duer,  262,  273;  Crawford  y^ 
Waters,  46  How.  Pr.,  214;  Livingston  v.  Tompkins,  4  J» 
Ch.,  415;  Carpenter  v.  Cailin,  44  Barb.,  75;  Spaulding  v* 
Hallenbeck,  39  id.,  88;  iifo«e  v.  i?c«6,  Amb.,  332.) 

Miller,  J.     The  provisions  of  the  lease  which  constitute 
the  basis  of  this  action  secured  to  the  lessee,  on  condition;;^ 
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therein  expi«ssed,  a  furtlier  term,  or  the  payment  of  the  just 
and  fair  value,  to  be  ascertained  hj  appraisers  to  be  nomi- 
nated by  the  parties,  of  any  building  which  might  be  built 
and  constructed  by  the  lessee,  and  which  might  be  standing 
on  the  premises.  To  enforce  a  covenant  of  this  character  the 
plaintiff  should  establish  that  he  has  a  right  to  recover  the 
value  of  the  building  erected  by  him  ;  and  as  preliminary  to 
sustaining  such  a  right  was  bound  to  fulfill  all  the  covenants- 
and  conditions  precedent  contained  in  the  lease.  It  provided 
among  other  things  that  the  lessee  should  pay  all  taxe» 
during  the  term,  and  contained  a  condition  that  if  the  les- 
see should  fail  to  perform  any  covenant  or  condition, 
that  it  should  be  lawful  for  the  lessor  to  re-enter,  repossess, 
have  and  enjoy  the  premises.  The  performance  of  this 
covenant  by  the  plaintiff  precedes  in  time  the  provision 
for  the  renewal  of  the  lease  or  the  paying  for  the  build- 
ing by  the  defendant,  as  therein  provided ;  and  until  the 
plaintiff  had  fulfiUed  this  condition,  he  had  no  remedy  at 
law  against  the  defendant.  The  authorities  are  numeroua 
which  uphold  this  doctrine.  (JPtke  v.  Butler,  4  N.  Y., 
360;  Van  CorUandt  v,  UnderhiU^  17  Johns.,  405;  Skepard 
V.  Merrill^  2  Johns.  Ch.,  276;  Wtnship  v.  Jewettf  I  Barb. 
Gh.,  173.) 

In  a  case  where  a  lease  is  executed  with  a  rent  reserved 
and  with  a  proviso  that  the  lessee  may  determine  the  lease  on 
a  previous  notice,  the  payment  of  rent  and  the  performance 
of  other  covenants  are  conditions  precedent,  and  their  fulfill* 
meut  is  essential  to  fix  the  defendant's  liability.  {Porter  v^ 
Shepkard,  6  Term  [D.  &  E.],  665.)  The  same  rule  appliea 
in  cases  of  a  kindred  character.  {Brown  v.  Weber^  38  N.  Y.^ 
187;  Kerr  v.  Purdy,  51  id.,  629.)  No  action  can  therefore 
be  maintained  until  such  covenants  are  performed,  or  some 
sufficient  excuse  is  made  for  their  non-performance,  or  until 
it  is  shown  that  they  are  expressly  or  by  operation  of  law 
waived  by  the  party  to  be  affected  thereby.  [Olacius  v. 
Blacky  50  N.  Y.,  145;  Lawtcn  T.  SuUcn^  9  Meeson  & 
Welsby,  795.) 
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The  plaintiff  in  his  complaint  has  alleged  that  he  has  in  all 
respects  performed  and  fulfilled  the  covenants  and  conditions 
of  the  lease,  as  he  was  bound  to  do  in  order  to  make  out  a 
•cause  of  action,   and  the  answer  denies  such  allegation. 
Upon  the  tnal  the  question  of  performance  was  an  issue  in 
Vxe  case,  and  without  proof  of  performance,  as  already  stated, 
no  recovery  could  be  had«     It  appeared  upon  the  trial,  and 
the  referee  has  so  found,  that  the  taxes  for  the  year  1866  were 
not  paid  by  the  plaintiff,  and  that  this  covenant  was  not  ful- 
:filled  by  him.     It  also  appears  from  the  findings  that  no 
•evidence  was  offered  showing  any  excuse,  mistake,  inad- 
vertence, or  surprise  on  the  part  of  the  plaintiff,  or  fraud  or 
•deception  on  the  part  of  the  defendant.     The  plaintiff,  there- 
fore, by  his  own  evidence,  shows  that  he  is  in  de&ult,  and 
that  he  has  not  fulfilled  an  important  covenant  of  the  lease 
under  which  he  claims  to  recover.     Under  such  circumstances 
it  is  not  apparent  how  the  alleged  failure  to  fulfill  can  be 
excused.    The  plaintiff  relies  upon  the  agreement  which  bound 
iiie  parties  to  submit  the  value  of  the  building  standing  on 
the  premises  to  appraisement,  in  the  event  of  the  refusal  to 
4dlow  a  new  lease,  and  the  submission  of  the  parties,  as  well 
.as  the  appraisement  made  in  pursuance  of  the  same  — 
and  it  is  claimed  that  such  submission  having  been  made, 
that  the  court  will  not  interfere,  unless  fraud,  corruption 
or  misbehavior  in  the  arbitrators  or  appraiser  is  shown. 
"Tins  is  the  usual  rule,  no  doubt,  in  cases  where  the  subjects- 
matter  of  dispute  have  been  fairly  and  legally  submitted  by 
parties  to  arbitrator  selected  by  them,  and  an  award  made 
in  accordance  with  such  submission.      After  such  an  award 
js  made,  the  parties  are  precluded  from  further  litigation. 
The  cases,  however,  to  which  the  rules  stated  apply  are  those 
nirhere  the  proceedings  in  reference  to   the  submission  are 
l)eyond  any  question,  and  are  made  in  view  of  a  state  of  facts 
which  is  conceded  by  both  parties  to  exist,  and  not  where  there 
is  a  mistake  as  to  the  true  state  of  the  case.    In  the  case  at  bar 
the  lease  required  the  appointment  of  iq)praisers  to  be  made 
4it  least  five  months  before  the  term  expired,  and,  in  defiuilt 
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of  a  nomination  being  made  and  notified  by  the  other  party^ 
for  the  space  of  one  month  thereafter  the  person  nominated 
was  authorized  to  appoint  another  person  to  act  with  him  ; 
thus,  if  there  was  such  failure,  virtually  giving  the  right  of 
appointment  of  both  appraisers  to  the  plaintiff.  The  defend- 
ant, therefore,  was  under  the  necessity  of  making  a  selection, 
or  of  losing  a  chance  to  participate  in  the  appraisement ; 
and  the  appraisers  were  to  pass  upon  the  rental  value  of  the^ 
premises  and  the  value  of  the  building,  and  were  to  mitke« 
their  decision  at  least  three  months  before  the  expiration  of 
the  term.  By  the  lease  the  plaintiff  had  until  the  end  of  the> 
term  to  perform  his  covenants  and  agreements,  and  if  he  did 
it  before,  then  he  was  not  in  default.  Hence,  if  the  defend- 
ant  had  refused  to  appoint,  because  of  a  fidlure  to  pay  the* 
taxes,  the  plaintiff  could  have  proceeded  with  a  partial  and. 
one-sided  appraisement,  and  immediately  before  the  close  of 
the  term  paid  up  the  taxes,  fulfilled  the  conditions  of  the? 
lease,  and  the  defendant  would  be  made  liable.  The  consent 
to  an  appraisement  by  the  defendant  and  the  naming  of  an 
appraiser  was  not  evidence  of  a  performance  by  the  plaintiff, 
nor  of  a  waiver  by  the  defendant,  and  did  not  operate  as  an 
estoppel  upon  the  defendant  He  had  a  right,  as  is  quite 
obvious,  to  insist  upon  a  performance,  after  the  submission  had 
been  made,  and  hence  no  waiver  was  le^timately  to  be  inferred 
from  his  acts.  {Pike  v.  Butler^  supra  ;  French  v.  JVfew,  28  N. 
T.,  147.)  The  most  which  can  be  urged  in  favor  of  a  waiver 
is,  that  the  defendant  consented  to  the  appointment;  and 
this  is  not  sufficient  to  constitute  such  waiver.  At  the  time 
when  the  nomination  was  made  the  defendant  had  no  knowl- 
edge that  the  plaintiff  had  not  complied  with  the  covenants, 
of  the  lease  as  to  the  payment  of  taxes  or  of  rents.  Aa 
irregularity,  not  known  to  him  at  the  time,  cannot  be  waived. 
The  question  of  waiver  is  one  of  intention*  The  law  docs  not 
adjudge  that  an  act  done  without  knowledge  of  a  default 
amounts  to  a  waiver,  and  the  rule  is  well  established  that 
when  a  plaintiff  seeks  to  enforce  a  contract  by  an  action,  he 
is  not  entitled  to  recover  where  its  true  interpretation  dependa 
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upon  the  condition  of  performance  by  him,  imless  perform* 
«nce  is  shown,  or  unless  actual  waiver  is  proved,  with  full 
knowledge  of  the  facts.  {SmUk  \.  Brady^  17  N.  Y.,  189; 
damn  V.  TobiM,  26  id,  217.) 

It  is  urged,  in  order  to  assail  the  award,  or  to  avoid  the 
obligation  imposed  by  it,  the  defendant  should  have  com- 
menced an  action  to  set  it  aside,  or  upon  suitable  allegations 
have  asked  for  the  same  relief  affirmatively  in  his  answer. 
The  consent  to  the  appointment  was  shown  to  have  been 
given  without  knowledge  of  the  £Eulure  to  perform  the  con- 
ditions precedent,  and  that  as  well  as  the  making  of  the 
award  in  a  case  of  this  kind  could  not  affect  tiie  rights  of  the 
parties,  as  the  de&ult  may  have  occurred  after  the  award  was 
made.  Performance  of  a  condition  precedent  was  essential  to 
make  out  the  plamtiff 's  case  without  regard  to  the  award, 
and  hence  no  action  of  the  defendant  was  required  to  avoid 
the  award  or  the  effect  thereof.  For  the  reason  last  stated 
it  follows  that  no  new  relation  was  created  by  the  sub- 
mission or  appointment  which  would  deprive  the  defendant 
of  his  right  to  set  up  a  failure  to  perform  the  conditions 
precedent  as  a  defense. 

The  counsel  for  the  plaintiff  seeks  to  avoid  the  effect  of  the 
default  in  the  payment  of  the  taxes,  upon  the  ground  that  there 
was  only  a  technical  forfeiture,  which  a  court  of  equity  will  re- 
lieve. Equity  will  relieve  against  a  breach  of  covenant  for  the 
payment  of  money,  where  the  covenant  is  in  the  nature  of  a 
penalty  or  forfeiture,  and  designed  merely  as  a  security  io 
enforce  the  principal  obligation,  and  in  such  cases  only  where, 
by  the  payment  of  money,  the  partil^s  can  be  put  in  the  same 
position  as  if  there  had  been  no  default.  (Story's  Eq.  Jur., 
J§  1314-1323;  Savders  v.  Pope,  12  Ves.,  291;  Bam  v. 
West^  id.,  475.)  So,  also,  in  ciuse  of  mistake,  accident, 
fraud  or  surprise,  relief  may  be  obtained  in  equity ;  but 
the  rules  stated,  which  are  sometimes  invoked  to  prevent 
injustice  have  no  application  where,  as  in  the  case  at  bar,  the 
mode  of  determining  the  rights  of  the  lessor,  or  his  assigns, 
to  a  new  lease  or  to  payment  for  his  building  are  expressly 
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proTided  for,  and  the  liability  of  the  defendant  as  specified  is 
dependent  upon  the  performance  of  conditions  precedent 
nrhich  have  not  been  performed.  There  is  no  ground  upon 
"which  a  court  of  equity  should  intervene  to  relieve  the  lessee 
from  the  consequences  of  a  failure  or  neglect  to  perform* 
(4  Kent's  Com.,  •125,  note  c.  [11th  ed.];  Welb  v.  Smith, 
7  Paige,  22.) 

The  pUuntiff's  comphunt  alleges  a  performance  in  all 
respects.  The  action  was  tried  upcm  this  basis,  and  equity 
has  no  power  to  grant  reUef  on  a  ground  not  chiimedor  pre- 
sented.  It  cannot  make  a  new  and  a  different  contract  for 
.  tiie  parties ;  nor  was  this  sought  to  be  done  by  the  plaintiff's 
complaint.  If  an  equitable  action  had  been  brought,  asking 
relief  from  the  efiect  of  a  condition  pi-ecedent,  upon  the 
ground  that  a  just  compensation  could  be  made,  the  defend* 
ant  might  have  shown  that  justice  could  not  be  done  by  the 
payment  of  money,  or  a  lease  for  one  additional  term,  pro- 
Tided  that  he  had  executed  a  lease  to  another  party,  relying 
on  the  failiure  of  the  plauitiff.  The  application  of  the  doctrine 
of  compensation  deprived  the  defendant  of  his  option  reserved 
in  the  lease,  or  of  any  such  defense  as  we  have  stated.  Com* 
pensation  rests  upon  the  principle  that  the  parties  will  be 
placed  in  the  same  position  as  if  there  had  been  no  default* 
(Story's  Eq.  Jur.,  supra.)  In  this  case,  to  make  compensa- 
tion, the  defendant  should  be  placed  back  where  he  was  before 
taking  possession,  so  as  to  exercise  and  enjoy  the  privilege 
either  of  executing  a  new  lease,  or  of  paying  for  the  value 
of  the  building.  (Will.  Eq.,  56;  2  Story's  Eq.,  1324.)  This 
could  not  be  done  inider  the  judgment. 

It  may  also  be  remarked  that  an  action  at  law  having  been 
brought,  alleging  performance,  and  the  case  tried  upon 
such  an  issue,  it  is  too  late  to  convert  the  action  into  one  for 
oquitable  relief,  even  if  such  an  action  would  lie.  (^Arnold 
T.  Angdl,  62  N.  Y.,  508;  Bradky  v.  Aldrich,  40  id.,  604.) 
The  plaintiff  presented  no  case  for  relief,  on  the  ground 
that  a  compensation  could  be  made  within  any  of  the  authori- 
ties which  have  been  cited  by  him,  or  to  which  we  have  been 
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referred.  No  presumptions,  we  think,  arise  in  favor  of  the- 
plaintiff,  that  there  had  been  no  breach  of  the  covenant  by 
him,  because  the  defendant  did  not  take  possession  irntQ  at 
the  regular  expiration  of  the  term;  or  if  there  had  been  any 
breach,  that  his  entry  in  May,  1867,  was  a  waiver  of  the 
same. 

The  question  presented,   whether  the  building  erected 
on  the  demised  premises  was  substantial,  and  came  within 
the  requirements  of  the  lease,  is  not  material,  if  the  views- 
expressed  are  well-founded. 

No  other  points  made  require  discussion ;  and  after  a  care- 
ful examination  of  all  the  questions  arising  we  are  conatrained. 
to  hold  that  the  judgment  was  erroneous. 

It  must,  therefore,  be  reversed,  and  a  new  trial  granted^ 
with  costs  to  abide  the  event* 

All  concur. 

Judgment  reversed. 


Thb  Peofle  ex  rel.  Peteb  Morris  et  al.  Bespondents,  v^ 
^^2-^  Samuel  H.  Kandall,  Appellant. 

"Where,  in  proceedinga  sapplementary  to  execatioiiy  an  order  Sa  Iflaoed. 
reatraining  a  third  person  from  diapodng  of  property  in  hia  poaseanoa 
belonging  to  the  judgment-debtor  ''imtil  further  order  in  the  premiaes,*** 
an  order  appointing  a  receiver  ia  auch  further  order;  it  ia  the  final 
order  in  the  proceedings,  and  any  reatraint  thei^eafter  deaired  ahookl  be 
inserted  in  that  order. 

A  fund  being  on  deposit  with  the  chamberlain  of  the  city  of  New  Toik  to 
the  credit  of  a  suit,  in  which  H.  was  plaintifTy  to  which  fiind  H.  was 
entitled,  he,  by  instrument  in  writing  under  seal,  assigned  and  trans- 
ferred the  same  to  a  trustee  in  trust  to  pay  certain  debts ;  the  trustee  named 
resigned  in  favor  of  D.  who,  with  the  consent  of  H.,  a^^reed  to  aasome 
the  position,  and  thereafter  acted  as  trustee.  The  relators,  upon  return  of 
an  execution  against  H.  unsatisfied,  commenced  supplementary  proceed- 
inga against  him ;  an  order  was  granted  requiring  the  chamberlain  to 
appear  and  be  examined  aa  to  property  of  H,  in  his  possession,  and 
restraining  him  from  disposing  of  any  such  property  **  imtil  further  order 
in  the  premises.**  Thei'eafber  an  order  was  gi*anted  in  said  pixxseedings 
appointing  a  receiver  of  the  property  of  H.,  and  restraining  him,  and  **  hia 
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servants,  ag^ents  and  attorneys  **  from  disposing^  or  intei-fering  with  any 
property  belonging  to  H.  In  these  proceedings  defendant,  in  form 
appeared  as  attorney  for  H.,  but  in  reality  to  i^rotect  the  intei-ests  of  the 
trustee,  after  the  appointment  of  the  receiver,  defendant,  acting  as 
I  attorney  for  the  trustee,  obtained  an  order  fi*om  H.  directing  the  chamber- 
lam  to  pay  over  the  fund  to  D.,  and  also  obtained  an  ex  parte  order.with- 
out  bringing  to  the  knowledge  of  the  court  the  restraining  oixlei-s  or  the 
appointment  of  a  receiver,  directing  the  chamberlain  to  make  such  pay- 
ment, which  the  chamberlain  did,  and  the  relators  thereafter  were  unable 
to  collect  their  judgment  of  H.  For  alleged  contempt  in  disobeying  and 
eausing  to  be  disobeyed  said  injunction  orders,  defendant  was  fined  and 
ordered  to  be  imprisoned  until  payment  of  the  fine.  ffdcU  ent>r ;  thai 
even  if  defendant  had  been  unfaithful  and  abused  the  confidence  of  the 
court,  the  proceeding  to  punish  for  contempt  was  not  the  proper  remedy, 
in  this  proceeding  he  could  only  be  punished  for  violating  the  injunction 
orders ;  that  the  order  restraining  the  chamberlain  was  superceded  by 
the  final  order  appointing  a  receiver ;  that  the  chamberlain  also  was  jus- 
-fified  in  paying  over  the  fiind  by  the  order  directing  him  so  to  do,  which 
was  valid  as  to  him  |  that  in  procuring  the  fund  from  the  chamberlain, 
defendant  did  not  violate  the  restraining  clause  in  the  order  appointing 
the  receiver,  as  he  did  not  act  for  H.,  but  for  D.  the  trustee,  who  was 
not  restrained,  and  as  the  fund  did  not  belong  to  H. ;  that,  although,  the 
assignment  by  H.  may  have  been  void  as  to  creditors  not  assenting  to 
it,  and  could  have  been  set  aside  by  them,  it  was  valid  as  between  the 
parties  and  all  assenting  creditors,  and  divested  H.  of  the  property; 
also  that  the  procuring  the  order  from  H.  was  not  an  interference  with 
the  property  of  the  latter,  but  simply  aided  the  trustee  in  getting  poe* 
cession  of  property  belonging  to  him. 

(Argued  April  1, 1878 ;  decided  April  23,  1878.) 

Appe^vl  from  order  of  General  Term  of  the  Court  of 
Common  Pleas  of  the  city  and  county  of  New  York,  modify- 
ing and  affirming  as  modified  an  order  of  Special  Term 
punishing  Samuel  H.  Sandall,  an  attorney,  by  a  fine  with 
imprisonment  until  paid  for  an  alleged  contempt. 

The  modification  consisted  in  a  reduction  of  the  amount  of 
the  fine.  The  Special  Term  order  imposed  a  fine  of  $7,187. 
The  General  Term  reduced  the  amount  to  $3,076.50» 

The  facts  appear  sufficiently  in  the  opinion. 

Samuel  Hand  and  Samuel  11.  Handally  for  appellant.  The 
legal  title  to  the  fund  was  not  in  Uiler  but  in  the  trustee 
under  the  trust  deed  of  December  7, 1872.     (Dean  v.  HyaU^ 
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N.  Y.  Gen.  Term  Sup.  Ct.;  5  W.  Dig.,  71;  l7'elandy.  Smith, 
3  How.,  244;  RicJiardson  v.  limt,  9  Paige,  243.)  The  ques- 
tion whether  the  appellant's  act  was  willful  was  a  proper 
subject  of  inquiry,  and  the  act  charged  must  be  inconsistent 
with  innocence.  {People  v.  Cotnpton,  9  N.  Y.,  263;  1  Duer, 
512;  HallY.  Z'lJptatmier,  5  Daly,  534;  Lelandv.  Smith,  3 
id.,  320;  Erie  R.  Co.  v.  Ramsay,  45  N.  Y.,  637;  Weeks  v. 
Smith  J  3  Abb.  Pr.,  211;  In  re  Metcalf  r.  Messenger,  46 
Barb.,  325.)  The  presumption  of  innocence  was  in  the  appel- 
lant's &yor,  and  the  burden  of  proving  an  evil  intent  was  on 
tiie  moving  party.  (Kerrains  v.  People,  60  N.  Y.,  821; 
Tracy  V.  McManus,  58  id.,  257;  Tallman  v.  Kearney,  3  T. 
&  C,  412;  Stouerv.  People,  56  N.  Y.,  315.)  The  attorney's 
acts  are  to  be  judged  in  the  light  of  the  facts  and  oircum- 
jstances  as  they  existed  when  they  were  done.  (  Vail  v.  Tut- 
hill,  4  W'kly  Dig.,  205;  Tuska  v.  OBrien,  id.,  179;  Van 
WaWiofen  v.  Newccms,  id.,  228;  Godfroy  v.  Dation,  16 
Bing.,  468.)  If  the  appellant  was  guilty  of  contempt,  the 
long  and  unexplained  delay  of  the  relators  in  moving  to 
punish  for  contempt  after  knowledge  of  the  acts  oonsUtutes 
«uch  gross  laches  as  bar  the  proceeding.  (  Upton  v.  TrebHeock, 
91  U.  S.  R,  55;  Flaffff  v.  Rtiden,  1  Bradf.,  195;  Aug.  on 
Lim.,  10,  18,  96.)  The  receiver  is  estopped  by  his  acts  from 
prosecuting  a  contempt  proceeding  against  the  trustee  or  his 
attorney,  or  deriving  any  benefit  thei'efrom.  {MaUoon  v. 
Young,  2  Hun,  559;  Kelly  v.  ScoU,  49  N.  Y.,  601.)  To 
warrant  the  payment  of  the  fine  to  Mr.  Keiley,  as  receiver, 
he  was  bound  to  show  title.  (Old  Code,  §  298;  People  ex 
rel.  Sullivan  v.  Webber,  5  (Reporter,  d95w)  Tho  Greneral 
Term  had  no  power  to  fix  the  amount  of  the  reeeiver's  judg- 
ment as  the  amount  of  the  fine.  {Sudhw  v.  Kiwx,  7  Abb. 
Pr.  [N.  S.],  411;  Eine  R.  Co.  v.  Ramsay,  45  N.  Y.,  637.) 

D.  M.  Porter,  for  respondents.  The  apx>ellant  was  guilty 
of  contempt  in  pix)curing  the  order  of  December  13,  1873, 
and  in  procuring  Hiler  to  execute  the  papers  to  obtain  the 
money.     {Parker  v.  City  of  Syracuse,  81  N.  Y.,  876;  WM 
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^'  y.  Oittf  of  Buffalo,  1  Keyes,  193;  Field  v.  Mayor,  etc,  6  N. 

Y.,  179;  Muir  v.  /ScAencA.  3  Hill.  228;  Jiic/iarcban  v.  ^Vw- 

M.  ^uxxrth^  20  How.  Pr.,  521;  HuUon  v.  Mwanger,  4  Lans.,  8; 

.V  ifatf  V.   L'JEpkUiner,   49   How.   Pr.,   502;  5  Daly,  534.) 

;  Actual  knowledge  of  what  is  intended  to  be  enjoined  may 

put  a  party  into  contompt  although  the  injunction  itself  is 

) ;  insufficient  to  do  so.     {Sullivan  v.  Judah,  4  Paige,  444;  Hall 

r  V.  Thomas,  3  Edw.  Ch.,  236;  People  ex  reL  Jdofrisen  v. 

I,-  Brewer,  4  Paige,  405;  SUxfford  v.  Brown,  id.,  360,)    The 

ass^ment  to  Dusenbury  was  inyalid,  and  he  and  the  appel- 
lant were  guilty  of  a  fraud  when  they  procured  the 
money.  {Goodrich  y.  Downs,  6  Hill,  438  ;  Woodbum 
V.  Moaher,  9  Barb.,  255;  Strong  v.  Skinner,  4  id.,  546; 
Hyslop  V.  Clark,  14  J.  B.,  458  ;  Jarvis  v.  Babcock,  i5 
Barb.,  137.)  The  pretended  assignment  being  a  nullity, 
the  title  to  the  fund  vested  m  the  plaintiff  as  trustee  for 
the  judgment-creditors  the  moment  he  received  the  order 
appointing  lum.  {2'inkluim  v.  Borst,  24  How.,  246;  Boat- 
wide  y»  Meuck,  40  K.  Y.,  383;  Debendorf  v.  Dickenson,  21 
How.,  275;  liuUeey.  Tollis,  5  Sandf.,  610;  Iddings  v.  Bruer, 
4  Sard,  Ch.,  417;  Duffy  v.  Casey,  7  Rob.,  79;  MOls  v. 
Davis,  Ct.  App.  [Alb.  L.  J.],  Feb.  7, 1874;  Getty  v.  Campbell, 
2  Rob.,  664;  Anderson  v.  Van  Allen,  12  J.  R.,  343;  Story's 
£q.  Jur.,  §  1232.)  A  trustee  cannot  divest  himself  of  the 
obligations  of  the  trust  without  an  order  of  the  court  or  the 
couseint  of  all  the  eesiuis  que  trust.  { Thatcher  v.  Condee,  3 
Keyes,  157;  Briggs  v.  Davis,  20  N.  Y.,  15;  Plank  v. 
Schermerham,  3  Barb.  Ch.,  644;  FitzgeraM  v.  Topping,  48 
If.  Ym  138.  The  finding  of  contempt,  and  fine  imposed, 
yvere  proper.  HuU  v.  DEp/kttiner^  49  How,,  502;  5  Daly, 
534;  People  y.  Sturtevant,  1  Duer,  571.) 

Earl,  J.  For  disobejring  and  causing  to  be  disobeyed, 
as  it  IB  alleged,  an  injunction  order  issued  by  the  New  York 
Common  Pleas,  the  defendant  has  been  fined  $3,076.50,  and 
interest,  from  February  25,  1876,  and  ordered  to  stand  00m- 
mitted  to  the  common  jail  until  payment  of  such  fine.     The 
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question  before  us  is  whether  the  facts  authorized  the  imposi- 
tion of  such  a  punishment. 

It  matters  not  that  the  defendant's  conduct  in  all  the  pro- 
ceedings investigated  in  the  court  below  may  not  have  been 
altogether  proper.  It  matters  not  that  he  may  have  been, 
unfaithful  as  an  attorney,  and  abused  the  confidence  of  the 
court  and  of  his  clients.  For  such  misconduct  this  proceed- 
ing was  not  the  proper  remedy.  In  this  proceeding  he  could 
be  punished  only  for  a  violation  of  the  injunction  order  of  the 
court,  and  we  must  look  at  the  £a.cts  to  see  if  he  was  guilty 
of  such  violation. 

In  October,  November  and  December,  1873,  and  Janu- 
ary, 1874,  there  was  a  fund  of  about  $7,000  on  deposit  with 
the  chamberlain  of  the  city  of  New  York  to  the  credit  of  the 
suit  of  Hiler  v.  HeUerich,  which  would  have  been  payable  to- 
Hiler  but  for  facts  now  to  be  stated.  In  December,  1872, 
such  fimd  being  then  in  existence,  Hiler,  by  an  instrument  in. 
writing  under  seal  and  acknowledging  a  consideration,  sold, 
assigned,  and  transferred  all  his  right,  title  and  interest- 
therein  to  one  Haight  in  trust  to  pay  the  expenses  and  dis- 
bursements growing  out  of  the  trust,  and  then  to  pay  certaia 
specified  creditors  of  Ililer,  not  including  these  relators; 
and  lastly,  after  such  payments  to  hold  the  balance  subject 
to  the  order  of  Hiler,  Haight  accepted  the  trust  and  con- 
tinued to  be  trustee,  making  efforts  to  protect  and  secure  the 
trust  fund,  until  December  4,  1873,  when,  by  an  instrument- 
in  writing,  he  I'esigned  his  trust  in  favor  of  Charles  Dusen- 
bury  and  the  latter  accepted  the  trust,  and  agreed  to 
assume  the  position  of  Haight  under  the  assignment  made  by 
,Hilcr.  This  change  was  made  by  the  assent  of  Hiler,  and 
thereafter  Dusenbury  acted  as  trustee  imtil  the  payment  of 
the  fund  to  him,  as  hereinafter  stated. 

Long  prior  to  1872,  the  relators,  Morris  and  others^ 
obtmned  a  judgment  against  Hiler,  and  caused  an  execution 
to  be  issued  thereon  against  him,  which  was  returned 
unsatisfied.  On  tlie  13th  day  of  October,  1873,  Morris  and 
others  obtained  an  order  in  supplementary  proceedings  requir- 
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ing  Hiler  to  appear  aiid  be  examined  on  the  17th  of  October, 
-and  restraining  him  until  the  further  order  of  the  court  from 
•disposing  of  his  property.  He  was  examined  in  that  pro- 
•ceeding;  and  on.  the  13th  day  of  December  an  order  was 
made  in  the  same  action  requiring  the  chamberlain  to  appear 
4uid  be  examined  as  to  the  property  of  the  judgment-debtor 
in  his  possession  ;  and  the  order  restrained  him  from  trans- 
ferring or  making  any  other  disposition  of  any  property 
belonging  to  Hiler,  or  in  which  he  was  interested,  or  in  any 
manner  interfering  therewith  ^'  until  further  order  in  the 
pi*emises."  The  seci'etary  of  the  chamberlam  was  examined 
under  this  order.  Thereafter,  on  the  26th  day  of  December, 
one  Siely  was  appointed  in  such  proceedings,  the  receiver  of 
the  property  of  Hiler;  and  in  the  order  appointing  him 
Hiler  and  his  servants,  agents,  and  attorneys  were  enjoined 
-jind  restnuned  from  interfering  ivith,  or  making  any  disposi- 
tion of  any  property  belonging  to  Hiler.  All  these  ordera 
were  known  to  Hiler,  Dusenbury,  the  chamberlain,  and  Rau- 
-dall.  In  all  these  proceedings,  Bandall  in  form  appeared  for 
Hiler,  but  really  acted  to  protect  the  interests. of  the  trustee 
under  Hiler's  assignment. 

On  the  7th  day  of  January,  1874,  Randall,  acting  as  attor- 
ney for  Dusenbury,  the  trustee,  obtained  from  the  court  an 
ex  parte  order  directing  the  chamberlain  to  pay  the  said 
fund  to  the  trustee.  In  obtaining  this  order  Randall  did 
not  bring  to  the  knowledge  of  the  court  the  restraining 
orders  which  had  previously  been  made,  nor  the  appoint- 
naent  of  the  receiver.  He  had  previously  obtained  an  order 
from  Hiler  on  the  chamberlain  also  directing  such  payment, 
and,  in  pursuance  of  Hiler's  order  and  the  order  of  the  court, 
the  chamberlain  paid  the  fund  to  the  trustee  ;  and  the  relators 
-were  not  thereafter  able  to  collect  their  judgment  against 
Hiler. 

The  alleged  misconduct  of  Randall  was  in  the  violation  of 
the  order  of  December  thirteenth,  restraining  the  chamber- 
lain, and  the  order  of  December  twenty-sixth  appointing  the' 
receiver  in  which  Hiler  was  restrained,  as  above  stated. 


422  Pbople  ex  rel.  Mobris  d.  Randall*         [March^ 

Opinion  of  the  Court,  per  Sarl»  J. 

The  order  restraining  the  chamberlain  was  a  mere  prelimi- 
nary or  intermediate  order.  It  was  not  intended  to  be,  and 
could  not  be  permanent.  It  was  in  terms  to  continue  only 
"  until  further  order  in  the  premises ; "  and  such  further 
order  was  made  when  the  receiver  was  appointed.  That  was 
the  final  order  and  the  consummation  of  the  supp'lementary 
proceedings ;  and  any  restraint  thereafter  desired  should  hay& 
been  inserted  in  that  order.  As  well  might  a  preliminaiy 
mjunction  in  an  action  survive  final  judgment  witiiout  the 
further  order  of  the  court.  But  the  chamberlain  had  the 
right  to  pay  out  this  fund  for  another  reason.  The  order  of 
the  Coiuii  of  Common  Pleas  of  January  7,  1874,  ordering 
him  to  pay  the  fund  is  a  sufficient  protection  to  him.  He 
had  nothing  to  do  with  its  procurement,  and  was  in  no  way 
responsible  for  the  manner  in  which  it  was  procured.  As  to 
him  it  was  a  valid  order,  and  superceded  the  prior  restrain- 
ing order  made  by  the  same  court 

The  only  restrainiiig  order  remaining  was  that  contained 
in  the  order  appointing  the  receiver;  and  that  restrained 
**  Hiler,  and  his  servants,  agents,  and  attorneys."  Did  Ran- 
dall violate  that  order  7  I  cannot  perceive  upon  the  undis- 
puted facts  that  he  did.  He  may  have  been  sharp  and  unscrup- 
ulous, he  may  have  taken  advantage  of  the  relators  and  their 
attorney,  but  did  he  violate  the  order  ?  That  is  the  sole  ques- 
tion. In  procuring  this  fund  from  the  chamberlain,  he  did  not 
act  for  Hiler ;  he  acted  for  the  trustee.  The  fund  did  not 
belong  to  Hiler.  He  had  made  an  absolute  transfer  of  it  to 
Haight ;  and  in  January,  1873,  he  had  no  interest  whatever 
in  it.  The  fund  was  not  large  enough  to  pay  the  debts 
which  the  trustee  was  directed  to  pay  out  of  it.  That 
assignment  may  have  been,  and  probably  was  void  as  to 
Hiler's  creditors  who  did  not  assent  to  it  {Goodridi  v. 
Dooms,  6  Hill,  438.)  They  could  have  assailed  it  and  set  it 
aside,  and  reached  the  property,  but  it  was  valid  as  between 
the  parties  thereto,  and  as  to  all  creditors  who  assented  to  it 
Hiler  could  not  dispute  its  validity.  It  divested  him  of  the 
property  assigned  as  completely  as  if  it  were  valid  against 
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the  whole  world.  He  could  not  revoke  or  aunul  the  assign- 
^ment,  or  4o  any  act  to  impair  or  affect  the  title  of  the 
assignee.  This  was  not,  therefore,,  his  property;  and  Kau- 
dally  in  procuring  its  payment  to  the  trustee,  did  not  act  as 
Hiler's  agent  or  attorney,  or  interfere  with  his  property. 
There  was  no  restraint  upon  the  chamberlain,  or  upon  him 
as  attorney  and  agent  of  the  trustee. 

Hiler,  when  he  gave  the  order  on  the  chamberlain,  did  not 
interfere  with  his  own  property,  but  simply  did  an  act  not 
aJt)6olutely  essential,  but  which  ^ided  the  trustee  in  getting 
possession  of  propeity  which  belonged  to  him. 

It  may  be  that  the  transfer  of  the  trust  from  Ilaight  to 
Dusenbury  was  invalid.  It  certainly  was  invalid,  unless  all 
the  creditors  interested  in  it  assented  to  the  transfer.  If  all 
persons  interested  in  the  trust  assented,  it  certainly  was 
Talid«  If  they  were  all  satisfied,  no  one  else  could  question 
it.  If,  however,  the  transfer  was  invalid,  the  title  i*cmained 
in  Haight  and  was  still  out  of  Hiler. 

But  for  another  reason  Kandall  was  not  guilty  of  violating 
either  of  these  injimction  orders.  The  one  in  terms  operated 
<Mily  upon  the  chamberlain ;  and  the  other  only  upon  Hiler, 
his  servants,  agents  and  attorneys.  Neither  of  these  orders 
restrained  Dusenbm-y  or  his  attorney.  Dusenbury  was  not 
a  party  to  the  action  or  proceeding  in  which  the  orders  were 
made.  He  did  not  acquire  his  rights  j^eTidente  lite.  They 
were  antecedent  to  the  supplementary  proceedings.  He  was 
an  entire  stranger  to  the  orders,  and  hence  was  m  no  way 
affected  by  or  bound  to  obey  them,  and  Bandall,  as  his  attor- 
ney, was  in  the  same  position.  (1  Barb.  Ch.  Pr.,  634;  Batter^ 
man  v.  Finn,  32  How.  Pr.,  501.) 

We  are,  therefore,  of  opinion  that  the  orders  appealed 
from  should  be  reversed,  and  that  the  motion  should  be 
denied,  with  costs. 

All  concur,  except  Foloer  and  Andbbws,  J  J.,  not  voting* 
Order  reversed,  and  motion  denied. 
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Henry  Welsh,  Respondent,  v.  The  German  American 

Bank,  Appellant. 

The  drawer  of  a  check,  made  payable  to  the  order  of  the  payee,  Is  not  bound 
by  a  payment  thereof  by  the  bank,  upon  a  forged  indorsement  of  the 
name  of  the  payee ;  it  Ib  bound  before  payment  to  aaeertain  the  gentdne- 
ness  of  the  indorsement. 

A  dejXMsitor  owes  no  duty  to  a  bank  requiring  him  to  examine  his  pass- 
book or  returned  checks,  with  a  view^  to  the  detection  of  forgeries  in  th^ 
indorsements ;  he  has  a  right  to  assume  that  the  bank  before  paying  his 
cfaQcks  will  ascertain  the  genuineness  of  the  indorsements. 

The  rule  that  notice  to  an  agent  is  notice  to  his  principal  is  only  applicable 
to  cases  where  the  agent  is  acting  in  the  coui^se  of  his  employment. 

An  account  stated  may  be  impeached  by  evidence  of  fraud  or  mistake. 

Plaintiff,  a  commission  merchant  doing  an  extensive  business,  upon  presen- 
tation to  him  by  his  book-keeper,  who  had  chai'ge  of  his  produce  and 
bank  books,  of  fictitious  accounts  of  sales  of  the  property  of  a  customer, 
agned  checks  for  the  amounts,  payable  to  the  order  of  the  customer, 
which  were  delivered  to  the  book-keeper,  who  forged  the  indorsement  of 
the  customer  and  put  the  checks  in  circulation ;  they  were  paid  by  the 
bank,  charged  in  plaintiff's  pass-book  and  returned  with  the  other  vouch- 
ers to  the  book-keeper  upon  balancing  the  account,  which  was  done 
monthly.  Plaintiff  did  not  discover  the  fraud  or  the  forgeries  until  some 
months  thereafter,  and  immediately  upon  making  the  discovery  notified 
the  bank.  In  an  action  to  recover  the  balance  of  plaintiff's  deposit,  hdd, 
that  the  fact  that  plaintiff  was  deceived  into  giving  the  checks  by  his  book- 
keeper did  not  make  him  responsible  for  the  subsequent  fraud  upon 
the  bank,  as  his  acts  did  not  in  a  legal  sense  contribute  thereto ;  thai 
plaintiff  was  not  precluded  fi*om  disputing  the  right  of  defendant  to 
charge  the  checks  to  his  account,  because  of  the  entry  thereof  in  the 
pass-books,  their  return  with  the  vouchers,  and  retention  without  ob* 
jection ;  and  that  averdict  for  plaintiff  was  properly  directed. 

(Argued  April  9, 1878 ;  decided  April  23, 1878.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  verdict  (Reported 
below,  10  J.  &  S.,  462.) 

This  action  was  brought  to  recover  a  balance  alleged  to  be 
due  plaintiff  upon  his  deposit  account  with  defendant. 

The  facts  api^ar  sufficiently  in  the  opinion. 


1678.1  Wblsh  V,  Obrman  Ambricah  Bakk.  425 


statement  of  case. 


D.  M.  Porter,  for  appellant.  There  was  au  account  stated 
between  the  parties,  and  this  precluded  a  recovery.  {Bullock 
V.  Boyd,  2  Edw.  Ch.,  292;  Weiser  v.  Denison,  6  Seld.,  75; 
Story's  Eq.  Jur.,  626;  Hutchinson  v.  Market  Bk.,  48  Barh., 
521;    McDougal  v.   Cooper,  31   N.  Y.,  198;    Lockwood  v. 

11101116,  1  Kern.,  170;  Avery  v.  Ledch,  9  Hun,  106;  1 
Gi-eenl.  Ev.,  §§  212,  291,  292;  ManJiaUan  Go.  v.  Lydig,  4 
J.  R.,  877.)  The  payment  of  the  checks  by  defendant  was 
the  same  as  if  they  had  been  payable  to  a  fictitious  payee. 
{Coffgtllv.  Am.  Ex.  Bk,,  1  Corns.,  113.)  Plaintiff's  negli- 
gence in  signing  the  checks  and  his  long  delay  in  questioning 
the  transaction  prevented  a  recover}'.  (^Allen  v.  Coit,  6  Hill, 
318;  Aldarson  v.  Clay,  1  Stark.,  403;  48  Barb.,  322,  323; 
Johnson  v.  I^irst  JVat,  Bk.,  6  Hun,  124;  Jiedlich  v.  Boll,  54 
U.  Y.,  234,  239;  Goucester  Bk.  v.  8alem  Bk.,  17  Mass.,  42.) 
PlaintifTs  acts  amount  to  a  ratification  of  the  acts  of  his  book- 
keepeh  (Story  on  Ag.,  §§  234-260;  Lawrence  v.  Taylor, 
5  Hill,  114;   Ward\.  Evans,  2  Salk.,  442;  2  liaym.,  928; 

Williams  y.  Mitchell,  17  Mass.,  98.)  Defendant  in  paying 
the  checks  was  guilty  of  no  negligence.  (Justh  v.  ^at.  Bk. 
of  Gomm.,  56  N.  Y.,  480,  485;  Gone  I  Nat.  Bk.  v.  Nat.  Bk. 
-of  Comm.,  50  id.,  575,  576.),  Witness  was  bound  to  know 
what  appeared  on  his  books.  {Allen  v.  Coit,  6  Hill,  318; 
Aldarson  v.  Clay,  1  Starkey,  403.)  Defendant  was  legally 
concluded  only  as  to  the  signature  of  plaintiff  {Coggill  v. 
Am.  Ex.  Bk.,  1  C!oms.,  113;  Nat.  Bk.  of  Gomrce.  v.  Nat. 
Mech.  Bkg.  Assr.,  55  N.  Y.,  211.) 

Samuel  Hand,  for  respondent.  Defendant  was  bound  to 
^uscertain  the  genuineness  of  the  payee's  indorsements  before 
paying  the  checks.  {Morgan  v.  Bk.  of  State  of  N.  Y.,  11 
U.  Y.,  404;  Giuvesy.  Am.  Ex.  Bk.,  17  id.,  205;  Johnson 
v.  Bk.  of  Hoboken,  6  Hun,  124;  affirmed  by  Ct.  of  Apps.) 
Thei^e  was  no  negligence  of  plaintiff  to  excuse  defendant  in 
paying  the  checks  upon  the  forged  indorsements.  {Palm  v. 
WaU,  7  Hun,  357;  Ijeavitt  v.  Stanton,  H.  &  D.  Supp.,  413; 
White  V.   Bank,   64   N.   Y.,    316,    322.)     In  making  an 
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unauthoiized  disposition  of  the  checks,  the  book-keeper  waa 
a  wrong-doer  and  did  not  represent  the  plaintiff.  (  TFemer 
V.  Denmson,  10  N.  Y.,  18;  Falm  v.  WaU,  7  Hun,  357.) 
This  ivas  not  a  case  of  a  fictitious  payee.  (Am*  Ex*  Bk*  t* 
CUy  BK  5  N.  Y.  L.  Obs.,  18.) 

Andrews,  J.  It  is  conceded  that  the  balance  of  $3, 164.11 
IB  due  to  the  plaintiff,  unless  the  twelve  checks  drawn  by  him. 
to  the  order  of  W.  N.  Johnson,  at  intervals  between  April 
27,  1872,  and  March  28,  1874,  are  legally  chargeable  to  the 
plaintiff's  account. 

The  checks  were  received  by  the  bank  through  the  clearing- 
house, and  when  presented  to  and  paid  by  the  defendant  they 
purported  to  be  indorsed  by  the  payee,  but  the  indorsements 
were  forgeries.  The  bank,  before  l^aying  the  checks,  was 
bound  to  ascertain  the  genuineness  of  the  payee's  indorse* 
ment.  The  only  authority  conferred  by  the  plaintiff  upon 
the  bank  was  to  pay  the  checks  upon  the  order  of  Johnson, 
and  payment  upon  the  forged  indorsements  did  not  bind  the 
plaintiff.  (Morgan  v.  Bank  of  the  State  of  New  Yarky  11 
N.  Y.,  404;   Graves  v.  Am.  Exchange  Bank^  17  id.,  205.) 

It  is  claimed  that  the  plaintiff  is  precluded  from  diluting 
the  right  of  the  bank  to  charge  the  checks  against  his  account 
for  the  reason  that  he  was  debited  in  his  pass-book  with  the 
checks,  and  that  the  checks  with  other  vouchers  were  returned 
to  him  by  the  bank  upon  the  monthly  writing  up  of  the 
account,  and  were  retained  without  objection.  There  is  no 
claim  that  the  plamtiff  had  any  knowledge  of  the  forgeries 
until  August,  1874,  and  the  evidence  is  uncontradicted  that 
upon  discovering  the  fact  he  immediately  notified  the  bank. 
The  circumstances  in  respect  to  the  drawing  of  the  checks^ 
and  the  dealings  of  the  plaintiff  with  the  bank,  may  be  briefly 
stated.  The  plamtiff  during  the  time  covered  by  the  checks 
was  a  commission  merchant,  dealing  in  coimtry  produce,  in 
the  city  of  New  York,  his  transactions  amounting  each  year 
to  several  million  dollars,  and  his  books  contained  seveial 
thousand  different  accounts.     Among  other  accounts  he  had' 
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a  commiflBion  account  with  W.  S.  Johnsoa  of  Jeffei^soa 
county,  who  durhig  the  years  1872,  1873  and  1874,  consigned 
butter  to  hnn  for  sale.  Johnson  sometunes  drew  upon  the 
pldntiff  against  the  account,  and  sometimes  payments  were 
made  to  him  by  the  plauitiff's  checks,  and  he  was  sometimes 
permitted  to  draw  in  advance  of  sales.  During  the  period 
mentioned,  one  Swmdels  was  the  plaintiff's  principal  book- 
keeper, and  had  charge  of  the  produce  and  bank-books  of  the 
plaintiff,  and  was  in  the  habit  from  time  to  time  of  bringing 
to  the  plaintiff  statements  of  sales  for  different  customers  with 
checks  of  corresponding  amoimts,  and  the  plaintiff  would 
examine  them  and  if  he  found  the  checks  and  accounts  to 
correspond,  sign  the  checks  and  hand  them  to  Swindels  to 
be  forwarded  to  the  payees.  The  checks  in  question  were 
procured  by  Swindels  from  the  plaintiff,  by  fraudulently 
presenting  to  him  fictitious  accounts  of  sales  of  Johnson'a 
property,  together  with  checks  filled  up  for  corresponding 
amounts,  and  the  plaintiff  after  examining  them  signed  the 
checks  and  handed  them  to  Swindels,  to  send  to  Johnson. 
The  books  showed  no  corresponding  accounts  in  favor  of 
Johnson  and  the  checks  were  not  debited  to  him.  Swindles- 
forged  the  indorsement  of  Johnson  and  put  the  checks  in 
circulation.  The  pass-book  of  the  plaintiff  with  the  defend- 
ant was  written  up  and  balanced  monthly,  and  returned  with 
the  vouchciu  They  were  not  returned  to  the  plaintiff  per- 
sonally. Swindels  had  the  charge  of  them.  It  was  his  duty 
to  examine  the  bank  account,  and  the  plaintiff  made  no  special 
examination  of  the  account  during  tlie  period  covered  by  the 
checks.  Swindels,  made  monthly  trial  balances  of  the  books 
and  presented  them  to  the  plaintiff.  The  plaintiff  had  no* 
suspicion  of  the  unfaithfulness  of  Swindels  before  the  discovery^ 
of  the  fraud  in  respect  to  these  checks  in  the  summer  of  1874.. 
The  court  directed  a  verdict  for  the  plaintiff  for  the  balance 
claimed.  The  defendant  asked  to  go  to  the  jury  upon  the  ques- 
tion of  the  plaintiff's  negligence,  and  also  upon  the  question  — 
whether  there  was  an  account  stated  binding  upon  the  plaintiff,, 
which  request  waa  refused.     We  think  the  verdict  was  prop« 
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•erly  directed  upon  the  authority  of  Weiwer  v.  Deniaon^  Presl, 
etc.  (10  N,  Y.,  68.)  That  was  an  action  to  recover  au  alleged 
balance  of  account  arising  from  deposits  made  by  the  plain- 
tiff's intestate  in  the  defendant's  bauk,  and  the  bank  sought 
to  charge  the  account  with  a  large  number  of  checks  which 
purported  to  have  been  drawn  by  the  plaintiff's  intestate 
upon  the  bank.  The  checks  had  been  forged  by  the  confiden- 
tial clerk  of  the  depositor,  and  the  forgeries  extended  through 
a  period  of  about  six  months.  During  this  time  the  bank- 
book of  the  intestate  had  been  written  up  several  times,  and 
the  amomit  of  the  forged  checks  debited  thereon  and  the 
book  and  the  vouchers  returned  by  the  bank,  the  clerk 
transacting  the  business  with  the  bank,  and  receiving  on  each 
occasion,  except  one,  the  book  and  the  canceled  vouchers. 
It  was  not  claimed  that  the  plaintiff's  intestate  after  he  had 
knowledge  of  the  forgery  did  any  act  making  the  check  his 
own,  but  it  was  claimed,  as  in  this  case,  that  the  account 
between  the  bank  and  the  depositor  became  a  stated  account 
by  the  entries  in  the  bank-book  and  striking  a  balance,  and 
the  return  of  the  book  with  the  vouchers ;  and  also  that  the 
depositor  by  neglecting  to  examine  the  checks  and  the  bank 
account,  on  the  return  of  the  bank-book,  adopted  the  checks 
4IS  his  own.  The  court  while  admitting  that  the  account 
became,  by  the  omission  of  the  depositor  to  examine  the 
bank-book  and  vouchers,  an  account  stated,  held  that  it 
might  be  impeached  by  evidence  of  fraud  or  mistake,  and 
that  this  defense  was  defeated  by  proof  of  the  forgery. 
.  JoHNSOX,  J.  said :  *^  But  a  stated  account  is  liable  to  be 
opened  by  evidence  of  fraud  or  of  mistake  ;  and  when  the 
payments  represented  by  the  checks  in  question  were  sworn 
by  WcLsser's  representatives  not  to  have  been  made  by  him 
or  by  his  order  or  authority,  the  proof  of  payment  afforded 
by  the  stated  account  was  overthrown,  and  Weiaser's 
right  to  the  money  remained  unaffected."  In  respect 
to  the  question  of  negligence  it  was  held  that  a  deposi-, 
tor  owes  no  duty  to  a  bank  which  requires  him  to  ex- 
imiine  his  pass-book  or  vouchers  with  a  view  to  a  detectioa 
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of  forgeries  of  his  uame.  Upon  this  point  Johnson,  J.,  says : 
'*  Whatever  loss  the  bank  has  sustained,  it  has  suffered  from 
its  own  negligence  or  want  of  skill  in  a  matter  in  which,  in 
the  first  instance,  it  and  it  only  was  bound  to  exercise  care 
and  diligence.  To  this  loss  no  act  of  Weisser  has  contributed. 
He  was  guilty  of  no  bad  faith.  He  has  violated  no  duty 
which  he  owed  to  the  bank,  and  is  in  no  way  responsible. 
He  had  a  right  to  assume  that  the  bank  had  discharged  its 
own  duty  to  itself  and  was  not  bound  to  conceive  it  possible 
that  the  bank  had  charged  him  with  money  which  had  not 
been  paid  upon  his  order.  He  was  under  no  contract  to- 
examine  with  diligence  his  returned  checks  and  bank-book.'^ 
The  suggestion  that  the  knowledge  of  the  fraudulent  agent 
was  the  knowledge  of  the  bank  was  rejected,  Allen,  J.,  say- 
ing :  '*  The  principle  that  notice  to  an  agent  is  notice  to  th& 
principal  is  quite  familiar,  but  is  only  applicable  to  cases, 
where  the  agent  is  acting  in  the  course  of  his  employment.'' 
The  case  now  before  us  is,  we  think,  controlled  by  the  case 
cited.  Wo  perceive  no  distinction  in  the  circumstances^ 
fovorable  to  the  defendant  here.  In  this  case  the  examina- 
tion by  the  plaintiff  of  the  pass-book  and  vouchers  alone 
would  not  have  disclosed  the  fraud,  the  debits  in  the 
bank-book  and  the  checks  to  Johnson  corresponding  with 
them,  he  would  expect  to  find.  If  he  had  gone  fmiher  and 
compared  the  checks  with  Johnson's  account  on  his  booths, 
the  fraud  would  have  been  detected,  and  probably  by  this 
means  only.  If  his  own  name  had  been  forged  as  in  Weisser 
v.  Dentson,  PresU  ^c.y  or  if  items  were  debited  in  his  pass- 
book which  he  had  no  reason  to  expect  to  find  there,  an 
examination  of  the  book  luid  the  vouchers  would  be  much 
more  likely  than  in  this  case  to  lead  to  a  discovery.  The 
plaintiff  had  a  right  to  assume  that  the  bank  before  paying 
the  checks  would  ascertain  the  genuineness  of  the  indorse- 
ments. He  was  deceived  into  giving  the  checks  by  the  fraud 
of  Swindels,  but  this  act  did  not  affect  the  action  of  the  bank, 
nor  in  a  legal  sense  did  it  contribute  to  the  fraud  perpetrated 
upon  the  defendant.    The  fraud  committed  upon  the  plaintiff 
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and  upon  the  bank  were  independent  and  unconnected  frauds, 
and  the  £Eict  that  the  plaintiff  entrusted  the  checks  to  bis  clerk 
to  send  to  Johnson,  who  forged  the  indorsements,  made  him 
no  more  responsible  than  if  he  had  entrusted  them  to  an  ex* 
pressman  to  carry  to  Jdmson,  and  the  expressman  had  forged 
the  name  of  the  payee,  and  passed  them  to  the  defendant 
This  is  not  the  case  of  checks  payable  to  a  fictitious  payee. 
The  payee  was  a  real  person,  and  they  were  made  for  his 
use,  and  in  payment  of  a  supposed  debt  owing  by  the  drawer. 

The  judgment  should  be  affirmed. 

All  concur,  except  Chuboh,  Ch.  J«,  not  yotiBg. 

Judgment  affirmed* 


John  Sghboedeb,  Appellant,  v.  William  H.  Gubnet  et  aL, 

Respondents* 

An  unrecorded  deed  has  a  preference  under  the  recording  act  over  a  sab- 
seqaeni  Judgment  against  the  grantor,  althongh  he  xemaina  in  poa- 
aeasion. 

"^e  role  that  resort  may  be  had  to  a  court  of  equity  to  set  aside  as  a  cloud 
on  tiUe  an  apparent  lien  or  incumbrance,  when  its  invalidity  can  only  be 
established  by  extrinsic  evidence  which  will  not  neoeasarily  appear  in 
any  proceeding  by  a  claimant  to  enforce  the  lien,  is  more  particularly 
applicable  where  the  extrinsic  evidence  is  parol;  it  does  not  apply  when 
the  evidence  is  a  deed,  on  record  in  the  same  county  clerk's  office  where 
a  judgment  is  docketed  under  which  a  claim  is  made  hostile  to  plaintHni 
title. 

Accordingly,  heldf  where  plaintiff  claimed  tiUe  under  a  deed  which  was 
unrecorded  at  the  time  of  entry  of  judgment  against  the  grantor,  and  of 
a  sale  thereunder,  but  which  was  subsequently  recorded,  that  an  action 
ooold  not  be  maintained,  by  Inm  toset  aiidaithe'riierifirfB  cectiicatoof 
sale  as  a  doud  upon  his  title. 

(StibmHted  Ai^ril  10, 1878 ;  decided  April  23, 1878.) 

Appeal  from  judgment  of  the  General  Term  of  tke  Supreme 
Court  in  the  fouith  judicial  department,  affirming  a  judgment 
in  favor  of  defendants,  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term.     (Reported  below,  10  Huxk,  413*) 
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This  action  was  brought  to  set  aside  a  sheriff's  oertificate 
of  sale  of  certain  real  estate  on  execution  as  a  cloud  on 
plaintiff's  title,  and  to  restrain  the  sheriff  from  executing  a 
conveyance. 

On  the  10th  of  July,  1866,  Nehemiah  Case,  being  seized 
in  fee,  and  in  the  possession  of  fiity  acres  of  land  in  the  town 
of  Brant  (the  real  estate  in  question),  conyeyed  the  same  by 
deed,  expressing  Ihe  consideration  of  one  dollar,  to  Catherine 
M.  Brierly,  in  trust,  to  receive  the  issues,  vents  and  profits 
of  said  premises,  and  apply  the  same  to  the  use  of  heiself  and 
Benjamin  Welch  Case  during  their  natural  lives.  The  deed 
provided  that,  ''after  the  death  of  Catherine  M.  Brierly  and 
Denjamin  Welch  Case,  the  premises  should  revert  to  the 
heirs  of  the  grantor,  in  case  the  said  Benjamin  Welch  Case 
should  leave  no  lawful  issue ;  but,  should  he  have  such  issue, 
the  premises  should  belong  to  them."  The  deed  was  lost 
soon  after  its  delivery,  but  was  found  some  years  afterwards, 
and  was  recorded  March  1,  1875.  Catherine  M.  Brierly 
died  on  the  25th  September,  1870,  leaving  a  will,  by  which 
she  devised  her  interest  in  the  pr^nises  to  Benjamin  Welch 
Case.  On  the  25th  of  March,  1872,  Nehemiah  Case,  as  spe- 
cial guardian  of  Benjamin  ^^elch  Case,  who  was  an  infant, 
pursuant  to  an  order  of  the  Erie  County  Court,  granted  on 
his  application,  in  proceedings  instituted  for  that  purpose, 
«old  the  interest  of  the  infant  in  said  premises,  and  executed 
a  deed  thereof  to  the.  plaintiff,  for  the  consideration  expressed, 
of  $2,000,  which  deed  was  recorded  on  the  9th  oi  Januaiy, 
1873.  The  plaintiff  entered  on  the  premises  soon  after,  and 
has  been  in  possession  ever  smce.  On  15th  Mareh,  1872, 
Nehemiah  Case  and  his  wife  executed  a  deed  of  the  prraiises 
io  the  plaintilA',  which  was  dated  January  1,  1868,  and 
Tee<Mrded  February  12,  1875.  The  deed  last  inaitioned  was 
•executed  ^to  supply  the  lack  in  the  title  caused  by  the  loss 
of  the  deed  of  10th  July,  1866,  and  was  executed  for  the 
aame  consideration  as  the  deed  of  the  special  guardian.  To 
49ecure  the  payment  of  such  consideration,  the  plaintiff  exe- 
cuted a  mortgage  on  the  premises  to  the  treasurer  of '  Erie 
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county,  in  trust  for  said  infant,  with  interest  payable  semi- 
annually,  the  principal  payable  when  the  infiEUit  should  i-each 
the  age  of  twenty-one  years.  The  mortgage  was  executed 
pursuant  to  the  contract  of  sale  made  in  the  County  Ck>urt 
proceedings,  and  it  contained  a  condition  for  the  protection 
of  the  plaintiff  against  defect  of  title.  The  mortgage  was 
recorded  25th  March,  1872.  The  court  found  that  the 
plaintiff  purchased  without  actual  notice  of  any  trust  affect* 
ing  the  title,  and  supposing  that  Mrs.  Brierly  and  Benjamin 
Welch  Case  owned  the  property  absolutely  in  tee. 

The  defendant,  Gumey,  claims  the  pi'emiseH,  as  the  pur- 
chaser, at  a  sheriff's  sale,  by  yiitue  of  an  execution  on  & 
judgment  against  Nehemiah  Case,  docketed  on  the  29th  Sep- 
tember, 1868.  The  sale  was  made  July  2,  1874,  and  the 
sheriff  gave  Gurney  a  certificate  of  the  sale,  which  was  duly 
filed  and  recorded. 

O.  O.  CoUle,  for  appellant.  There  was  such  a  cloud  on 
the  title  as  a  court  of  equity  will  remove.  {Bigelcw  v. 
IVnch,  11  Barb.,  499,  500;  2  Black.  Com.,  195,  600;  Orook 
v.  Andrews^  40  N.  Y.,  547;  Lounsbmy  v.  Purdy^  18  id.» 
515;  Burtua  v.  Amonj,  61  id.,  619;  2  Barb.  Ch.,  31;  2 
Sandf.  Ch.,  147.)  The  plaintiff's  entiy  under  deeds  appar- 
ently given  without  right  in  the  grantors  constitutes  an  entry 
and  possession  adverse  to  the  true  title.  (^8and$  v.  Hughes^ 
53  N.  Y.,  287.)  The  court  erred  in  holding  that  plaintiff 
hod  no  interest  sufficient  to  enable  him  to  maintain  this  action.. 
(11  Barb.,  499;  1  H.  &  W.,  notes  to  Smith's  Lead.  Caa.  [5th 
ed.J,  158;  Bedloe  v.  Wadsworai,  21  Wend.,  120;  Fowler  v. 
Poling,  2  Barb.,  300;  6  id.,  166;  2  Black.  Com.,  195.) 
Defendants  cannot  derive  any  advantage  from  any  technical 
defects  in  plaintiff's  title.  (Qrafl  v.  Merrill,  14  N.  Y.,  456.) 
Plaintiff  was  not  bound  to  take  notice  of  any  fiict  in  regard 
to  the  title  impossible  to  be  found  out.  [Williamson  v. 
Brown,  15  N.  Y.,  354;  Jackson  v.  Van  Valkenburg,  8  Cow., 
260;^  1  Hare,  42.)  After  the  execution  of  the  deed  to  C. 
M.  Brierly,  there  was  no  estate  or  interest  remaining  in  Case 
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on  which  the  judgmeut  could  be  a  lien,  or  which  could  be 
sold.  (Sugd.  on  Power,  chap.  10,  §  6,  par.  23,  pp.  32,  3^, 
167;  Witts  V.  Boddinfftm,  3  Bro.  C.  C,  95;  6  Ves.  Jr.,  503; 
CasierUm  v.  Sutherland^  9  id.,  445;  1  Sch.  &  Lcf.,  90f 
Marvin  v.  Smith,  66  Barb.,  600,  6U8.) 

Lewis  &  Oumeyj  for  respondents.  The  deed  from  Nehe- 
miah  Case  and  wife  and  Catherine  Brierly  created  an  express 
trust  in  her  for  the  benefit  of  B.  W.  Case.  (3  R.  S.  [5th 
ed.],  16,  §  55;  Vernon  v.  Vernon,  23  N.  Y.,  351;  Selden  v. 
Vermilyea,  5  id.,  525;  T<^ias  v.  Ketchum,  32  id.,  319; 
Ifbyes  V.  Blackman,  6  id.,  567;  53  id.,  358;  3  id.,  174, 
191;  4  Hun,  290;  2  R.  S.  feth  ed.],  1109,  note  7.)  Defend- 
ant Gumey,  by  virtue  of  his  certificate  of  sale,  has  an  inter- 
est in  the  premises,  and  this  action  cannot  be  maintained. 
{Hardy  v.  Jones,  5  Paige,  466;  7  id.,  70;  3  R.  S.  [5th  ed.], 
10,  §§  11-16;  6  N.  Y.,  179,  186,  187;  Cox  v.  aift,  2  N.  Y., 
118;  1«  id.,  519;  Famham  v.  Campbell,  34  id.,  480;  14 
id.,  9;  Hatch  v.  CUy  of  Buffalo,  38  id.,  276;  5  Ves.,  293; 
Story's  Eq.,  §  700;  Chaut.  Co.  Bank  v.  Wliite,  6  N.  Y., 
236;  Washbume  v.  Bumham,  63  id.,  132.)  The  County 
Court  of  Erie  county  had  no  Jurisdiction  to  order  a  sale  of 
the  premises  contrary  to  the  provisions  of  the  deed  from  Case 
to  Brierly.  (3  R  S.  [5th  ed],  276,  §  106;  Shumway  y. 
Cooper,  16  Barb.,  556;  Jiogers  v.  Dill,  6  Hill,  416.)  Plain- 
tiff  had  merely  a  bare,  naked  possession,  which  was  not  a 
sufficient  title  to  enable  him  to  maintain  this  action.  {Philip 
V.  Mayor, .  etc.,  2  Hun,  212;  Townsend  v.  Goelet,  11  Abb. 
Pr.,  187;  BisseU  v.  Kellogg,  60  Barb.,  617;  Fowler  v. 
PoUng,  2  id.,  300.)  As  the  trust  deed  was  recorded  the 
ftheriff 's  certificate  was  not  a  cloud  on  the  title.  (  Ward  v. 
Dersey,  16  N.  Y.,  522;  Avering  y.Foote,  43  id.,  293;  Marsk 
V.  Cith  of  Brooklyn,  59  id.,  280;  Washbume  v.  Bresbane^ 
63  id.,  132.) 

Miller,  J.     A  court  of  equity  wiH  interpose  its  power 
to  set  aside  or  cancel  an  instrum^it  which  is  absolutely 
SicKBLs.— XXVIII.      56 
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void,  cither  by  statute  or  by  the  principles  of  the  commoa 
liw,  by  what  is  iamiliarly  kiiowu  as  a  bill  of  quia  limeL 
This  action  is  sustained  upon  the  doctrine  that  when  a  per- 
son is  apprehensive  of  being  subjected  to  a  future  incdnve- 
iiience,  probable,  or  even  {X)ssible,  to  happen,  or  to  be  occa*. 
sioned  by  the  neglect,  inadvertence  or  culpability  of  another 
(as  well  as  in  some  other  cases,  which  are  founded  upon  the 
same  principle),  a  bill  of  this  description  may  be  exhibited, 
which  will  quiet  the  party's  apprehension  of  a  future  incon- 
venience, by  removing  the  causes  which  may  lead  to  it. 
(1  Mad,  Ck  Pr.,  178;  Willard's  Eq.  Jur.,  303.)  The 
ground  of  relief  by  cancellation  of  an  instrument  is  the 
danger  that  the  rights  of  the  complaining  party  may  be  put 
to  hazard  by  reason  of  the  cloud  cast  over  the  title  to  his 
land,  if  the  instrument  be  suffered  to  remain. 

It  will  thus  be  seen  that  the  rule  rests  upon  the  ground  that 
there  is  something  to  fear,  or  some  valid  reason  for  apprehension 
from  the  title  claimed,  or  which  may  be  clauned,  under  the  in- 
strument, which  is  the  cause  of  such  fear  or  apprehension^  that 
may  interfere  with,  or  impair  the  rights  of  the  party  whose 
interests  are  involved.  An  idle  or  groundless  suspicion,  or  a 
basel^s  fear,  is  not  sufficient  to  authorize  such  an  action,  but 
in  the  papers  or  proceeding  it  must  a{)pear  that  there  is  some 
difBculty  or  obstacle  which  may  interfere  with  the  enjoyment 
of  the  plaintiff's  rights  and  affect  the  title  to  bis  land. 

We  think  that  the  instrument  against  which  the  plaintiff 
asks  the  interposition  of  the  court  presents  no  case  which 
entitles  him  to  the  relief  sought.  Whatever  .right  the 
plaintiff  has  acquired  is  founded  upon  the  trust  deed 
executed  bv  Nehemiah  Case,  which  divested  hun  of  all  title 
to  the  premises,  except  a  possible  contingent  remainder, 
which,  so  long  as  the  trust,  existed,  was  not  liable  to  be  sold. 
{Briffffsy.  Davis,  20  N.  Y.,  16;  21  id.,  574.)  Whether 
that  contingent  remainder  is  the  subject  of  sale,  wider  a 
judgment,  is  not  necessary  now  to  determine,  and  no  dis- 
cussion of  that  question  being  required,  on  this  appeal,  we 
proceed  to  a  considcmtion  of  the  other  points  involved. 
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The  judgment  against  Nehemiah  Case,  upon  which  a  sale 
was  made  of  the  laud,  as  it  was  docketed  after  the  execution 
and  delivery  of  the  trust  deed,  was  not  such  a  lien  u\K>n  the 
land  as  authorized  a  sale  thereof,  and  hence  could  not,  as  long 
as  the  trust  existed,  be  a  cloud  upon  the  plaintiff's  title  to  the 
same.  That  the  deed  was  not  recorded  when  the  judgment  was 
obtained  cannot  affect  the  rights  of  the  parties,  nor  does  it 
make  any  difference,  because  Case  was  in  possession  at  that 
time.  A  deed  unrecorded,  under  the  recording  act,  has  a 
pi-eference  over  a  judgment  which  is  subsequent  in  point  of 
time.  Even  if  it  was  an  appai^nt  lien,  before  the  trust  deed 
was  recorded,  and  while  Nehemiah  Case  was  in  possession,  it 
•ceased  to  be  so,  upon  the  deed  being  put  on  record.  All 
this  was  changed  by  the  recordmg  of  the  deed,  and  it  then 
appeared  that  there  was  a  trust  deed  of  the  premises  ante- 
rior as  to  the  time  of  its  execution  to  the  judgment,  and  this 
fact  of  itself  gave  a  preference  to  the  trust  deed.  The  case 
then  stood  with  a  deed  which  had  precedence,  and  a  judg- 
ment on  record  which  could  not  affect  its  validity  under  any 
^circumstances. 

So  far  as  the  title  to  the  premises  is  concerned,  or  the  title 
of  the  plaintiff,  the  judgment,  the  sale  under  the  same,*  and 
sheriff's  certificate,  they  cuimot  affect  the  plaintiff's  rights 
under  the  tiiist  deed.  The  defendant  Gurney  purchased, 
with  full  notice  of  the  existence  of  the  deed,  and  of  the  rights 
of  the  plaintiff.  He  acquired  no  right  or  title  thereby,  as 
the  entire  record  showed  that  he  had  none.  He  could  have 
maintained  no  action  to  recover  the  premises,  even  if  he  had 
acquired  a  sheriff's  deed,  as  the  trust  deed  would  be  a  per- 
fect defense  to  any  claim  he  might  make.  Whatever  title 
therefore  the  plaintiff  had  was  not  affected  at  all,  and  he 
was  not  under  the  necessity  of  resorting  to  evidence  outside 
of  the  record  to  establish  an  entire  defense  to  the  claim,  under 
the  dcfendimt's  deed.  The  plaintiff  had  nothing  to  fear  from 
the  jiidgment  and  certificate,  and  the  case  does  not  come 
within  the  rule,  that  relief  will  be  granted  by  a  court  of 
equity  where  extrinsic  evidence,  which  will  not  necessarily 
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appear  in  the  proceedings  by  the  claimant  to  enforce  the  Hen, 

is  required  to  show  the  invalidity  of  an  instrument,  which 

constitute  an  apparent  cloud  upon  a  title.     (^Marsh  v.  The^ 

City  of  Brooklyn^  69  N.  Y.,  650;    Washburn  v.  Bumham, 

63  id.,  132.)     This  rule  is  more  particularly  applicable  where 

parol  evidence  is  required,  and  does  not,  we  think,  embrace 

a  case  similar  to  the  one  at  bar,  where  the  entire  evidence  is 

a  deed  on  record,  in  the  same  county  clerk's  office,  where 

the  judgment  is  docketed,  under  which  the  claim  is  made. 

The  cases  show  that  considerable  importance  is  attached  ta 

the  fact  that  the  evidence  depends  upon  oral  testimony  that 

the  supposed  conveyance  or  the  instrument  is  void.     ( Van 

Daren  v.  The  Mayor ^  9  Paige,  388;    Ward  v.  Dewey ^  Ifr 

N.  Y.,  522;   Overing  v.  Foote,  43  id.,  293.) 

No  such  evidence  would  be  required  to  vindicate  whatever 

ri^t  the  plaintiff  may  have.     The  deed  to  the  plaintiff,  of 

itself,  would  be  all  that  is  necessary  to  make  out  a  defense  to 

any  claim  under  the  certificate  of  sale  or  a  sheriff's  deed,  in 

an  action  to  recover  the  premises.     Having  been  recorded 

the  law  presumes  that  it  was  delivered  to  the  grantor.    It 

could  not  be  lost,  and  would  be  easy  of  access,  to  explain  any 

such  claim  as  might  arise  under  the  certificate.     It  is  entirely 

obvious  that  there  is  nothing  which  demands  explanation, 

by  oral  testimony  or  otherwise,  than  what  the  record  make» 

plain,  and  the  plaintiff  eannOb  maintain  an  action  to  remove 

a  cloud  on  his  title,  as  none  such  appears. 

As  there  was  no  ground  for  apprehension,  by  reason  of 

the  judgment  and  sheriff's  certificate  ;  without  considering 

other  questions,  the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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The  People  ex  rel.  Chables  E.  Sims,  Eesponaent,  v.  The 
Board  of  Fire  Commissioners  of  the  Citt  of  New 
York,  Appellants. 

The  People  ex  rel.  John  Eoyal,  Bcspondent,  v.   The 

Same,  Appellants. 

The  return  to  a  writ  of  certiorari  must  be  taken  as  concluflive  and  acted 
upon  as  true ;  if  false  in  fact,  the  remedy  is  by  action  for  a  false  return  ; 
if  insufScient  in  form,  by  compelling  a  further  and  more  specific  return. 

TRke  provision  of  the  New  York  charter  of  1S78  (}  2S,  chap.  835,  Laws  of 
1873),  conferring  upon  the  heads  of  departments  powers  to  appoint  and 
remove  all  chiefis  of  bui-eaus,  clerks,  officers,  employees  and  subordi- 
nates in  their  respective  departments,  gives  the  power  to  remove  at 
pleasure,  save  in  the  case  of  a  **  regular  clerk  or  head  of  a  bureau," 
in  which  case  the  power  of  removal  is  expressly  limited  to  a  removal 
after  notice  and  a  hearing,  and  for  cause. 

"The  lyord  **  clerk,**  as  used  in  said  provision,  applies  to  a  i)erson  employed 
in  one  of  the  departments  to  keep  the  records  or  accounts. 

The  provision  of  said  charter  (sec  76),  declaring  that  thereafter  the 
appointment  of  the  fire  marshal  and  his  assistants  should  be  by  the 
board  of  fire  commissioners  did  not  dei-ogate  from  the  general  power  of 
appomtment  and  removal  vested  in  the  heads  of  departments. 

The  power  to  appoint  to  office  or  place,  where  the  term  and  tenure  are  not 
defined,  necessarily  carries  with  it  the  power  of  removaL 

Accordingly,  where  in  the  returns  to  writs  of  certiorari  to  review  pro- 
ceedings of  the  board  of  fire  commissioners  in  removing  the  relators,  it 
was  stated  that  the  relator  S.  **  was  surveyor  in  the  board  of  combust- 
ibles in  the  fire  department,  ♦  ♦  «  and  was  not  regular  clerk  or 
head  of  bureau,"  and  that  the  relator  R.  *'  was  assistant  to  the  fire  mar- 
shal in  the  fire  department,"  held,  that  the  designation  of  the  positions 
of  the  relatora  did  not  indicate  or  authorize  the  inference  that  they  were 
in  any  sense  clerks ;  that  if  either  held  the  pocntion  of  **  regular  clerks  " 
it  should  have  been  made  to  appear ;  that  by  the  returns  it  appeared 
that  they  were  simply  subordinate  mimsterial  officers,  removable  at  the 
pleasure  of  the  board. 

'    (Argued  Apinl  16, 1878;  decided  April  28, 1878.) 

These  were  appeals  from  judgments  of  the  General  Term 
of  the  Supreme  Court,  in  the  first  judicial  department 
Teyeraing  and  setting  aside  the  proceedings  of  defendants. 
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whereby  the  relators  were  '*  dismissed  fi*oin  the  service  of 
this  department/'  and  restoring  them  to  their  positions; 
which  proceedings  were  brought  up  for  review  by  writ  of 
certiorari. 

In  the  case  first  entitled,  the  return  to  the  writ  stated : 
'*  That  on  the  14th  August,  1877,  the  said  relator  was  a  sur- 
veyor in  the  bureau  of  combustibles  in  the  fire  department 
of  the  city  of  New  York,  and  was  not  regular  clerk  or  head 
of  bureau."  It  then  set  forth  certain  proceedings  of  the 
board,  closing  with  a  resolution  removing  the  relator. 

In  the  case  secondly  above  entitled,  the  return  stated,  that 
'*  the  relator  held  the  position  of  assistant  to  the  fire  marshal 
in  the  fire  department,"  and  set  forth  his  removal  by  resolu* 
tion  of  the  board. 

Further  facts  appear  in  the  opinion. 


D.  J.  Dean^  for  appellant.  The  return  was  conclusive  as 
to  the  ^atua  of  the  relator.  {Haines  v.  Judges  of  West- 
cfiester,  20  Wend.,  625;  Rawson  v.  Adams,  17  J.  R.,  ISl; 

V.  Cowper,  6  Mod.,  90;  People  v.  Powers^  19  Abb., 

99;  Starkweailier  v.  Seeley^  45  Barb.,  164;  People  v.  Mor- 
gan, 65  id.,  473;  In  re  Eighteenth  Street,  16  Abb.,  169.) 
The  duties  of  assistant  to  the  fire  marshal  are  not  the  duties 
of  a  clerk.  (Laws  of  1868,  chap.  563;  Laws  of  1870,  chap. 
383,  §  44,  p.  899;  Laws  of  1871,  chap.  584,  §  5,  p.  1277; 
Laws  of  1871,  chap.  742,  p.  1705 ;  Laws  of  1873,  chap. 
335,  §  76.)  The  power  of  the  fire  commissioners  to  appoint 
and  remove  the  fire  marshal,  and  all  the  subordinates  in  his 
bureau,  is  not  limited  by  section  28  of  the  charter  of  1873. 
(Laws  of  1873,  chap.  335,  §  28,  p.  49;  Laws  of  1870,  chap. 
383,  §  44;  Laws  of  1871,  chap.  584;  Laws  of  1873,  chap. 
335,  §  76;  Potter's  Dwar.  on  Stat,  131,  273;  Woodson'a 
Elements  of  Juris.,  36;  Bac.  Abr.,  tit.  Statutes  D.;  Uar- 
rington  v.  Rochester^  10  Wend.,  551.) 

RosweU  D.  Hatch,  for  resi>ondcnts.  The  board  of  commis- 
sioners had  no  authority  to  try  and  dismiss  the  relators,  for 
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the  reasons  that  they  were  regular  clerks,  and  were  never 
informed  of  the  cause  of  their  removal.  (Laws  of  1873,  chap. 
355,  §  28;  People  ex  reL  Munday,  Ct.  App.,  Allen,  J.; 
Worcester's  Diet  on  Cora'l  Law;  Bouvier's  Law  Diet; 
Jacob's  Law  Diet;  Tomlin's  Law  Diet.;  Wharton's  Law 
Diet;  Soule  on  Eng.  Syns.,  or  Parallel  Expressions,  Web- 
ster's Diet.)  Upon  a  common  law  certiorari  the  court  will 
inquire  into  the  juiisdiction  and  examine  the  evidence. 
{People  V.  SmiUi,  45  N.  Y.,  772,  776,  777;  Peo^^  v-  Board 
ofPdioey  39  id.,  506;  Peoph  v.  Betts,  55  id.,  600;  People 
v.  Assesaors,  40  id.,  154;  MuUins  v.  People^  24  id.,  399; 
People  V.  Assessors,  39  id.,  81;  In  re  Clapp,  5  Hun,  457 
[Ct.  of  App.];  Miller  v.  Bd.  of  Police^  Ct.  App.,  Allkn,  J.; 
People  V.  Stout,  10  How.,  171,  180;  Laws  of  1873,  chap. 
355,  §  28.)  A  certiorori  to  a  subordinate  tribunal  operates 
as  a  stay  of  proceedings  from  the  time  of  its  service.  {Patchin 
V.  Mayor  of  B^klyn^  13  Wend.,  664;  Conover  v.  Devlin,  5 
Abb.,  182;  Bac.  Abr.,  sub.  tit  Certiorari  G.;  Com.  Dig., 
sub.  tit  Certiorari.) 

Allen,  J.  We  cannot  go  behind  the  return  to  the  writ 
of  certiorari  to  determine  the  character  of  the  positions  or 
offices  from  which  the  relators  were  removed.  That  must 
be  taken  as  conclusive,  and  acted  upon  as  true.  If  it  is 
false  in  fact  or  insufficient  in  form  in  the  former  case,  the 
remedy  is  by  action  for  a  false  retiim,  and  in  the  latter  by 
compelling  a  further  and  more  specific  return.  {Haines  v. 
Jiidges  of  Westchester,  20  W.  R.,  625.) 

The  returns  show  that  the  relator  Simms  was  **  surveyor 
in  the  bureau  of  combustibles,"  and  the  relator  Royal 
**  assistant  to  the  fire  marahal  in  the  fire  department"  of 
the  city  of  New  York,  both  subordinate  officers  or  employees 
in  the  department  created  by  the  charter  of  1873,  of  which 
the  **  board  of  fire  commissioners,"  named  as  defendants  in 
these  proceedings,  was  the  head.  (Laws  of  1873,  chap. 
335,  §  76.)  Simms'  services  were  in  the  bureau,  the  prin- 
cipal officer  of  which  is  designated  by  the  statute  **  inspec- 
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tor  of  combustibles."  The  bureau  is  charged  with  the  exe- 
cution of  all  laws  relating  to  the  storage,  sale  and  use  of 
combustible  materials.  The  bureau  in  which  Royal  was 
employed  was  charged  with  the  investigation  of  the  origin 
and  cause  of  fiies,  the  principal  officer  of  which  is  designated 
as  '^fire  marshal." 

The  commissioners  constituting  the  board  of  fire  commis- 
sioners are,  by  section  twenty-eight  of  the  charter,  clothed 
with  the  power  to  appoint  and  i*emove  all  chiefs  of  bureaus, 
as  also  all  clerks,  officers,  employees  and  suboixlinates  in 
their  department,  except  that  no  regular  clerk  or  head  of  a 
bm*cau  can  be  removed  until  he  ha^  been  informed  of  the 
cause  of  the  proposed  removal,  and  has  been  allowed  au 
opportunity  of  making  an  explanation,  and  in  every  case  of 
a  removal,   the  true  grounds  thereof  shall  be  forthwith 
indorsed  upon  the  I'ecords  of  the  department.     We  have 
held  that  the  discretion  vested  in  the  board  to  remove  "  res:- 
ular  clerks"  and  *' heads  of  bureaus  "is  not  an  unlimited 
discretion ;  but  that  the  power  can  only  be  exercised  for 
some  reasonable  cause,  either  of  neglect  of  duty  or  incom- 
petency, or  something  affecting  his  character  or  fitness  for 
the  position.     (People  ex  rel.   Munday  v.   Fire  OommiS" 
^ianerSf  72  N.  Y.,  445.)     But  the  statute,  by  distinguishing 
between  these  two  classes  of  officials  and  other  ''clerks, 
officers,    employees    and    subordinates,"   necessarily   leaves 
those  not  thus  named   and  expressly   excepted  from  the 
operation  of  the  general  powers  subject  to  removal  at  the 
pleasure  of  the  board.     This  follows  from  the  familiar  rule 
of  interpretation   of  statutes,   expressto  unius  est  exdusio 
uUeriua.     The  power  to  remove  at  pleasure  is  conferred  in  , 
general  terms,  and  but  two  classes  of  all  the  officers  and 
employees  are  excepted  from  its  operation  and  given  the 
benefit  of  a  hearing  and  subjected  to  a  removal  only  for 
cause.     The  Legislature,  in   section   seventy-six,   have,   by 
reference,  incorporated  certain  parts  of  chapter  383  of  the 
Laws  of  1870,  and  chapter  584  of  the  Laws  of  1871,  as  pre- 
ficribing  the  general  powers  and  duties  of  the  fire  marshal. 


\ 
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and  as  by  those  acts  the  power  of  appointment  of  the  fire 
marshal  and  his  chief  clerk,  assistant  clerk,  and  an  assistant 
marshtil  was  in  the  police  board,  it  was  declaimed  that  there- 
^ter  the  appointment  of  the  fire  mai'shal  and  his  assistants 
should  be  by  the  board  of  fii*e  commissioners  ;  but  this  did 
not  derogate  from  the  general  powers  of  appointment  and 
removal  vested  in  the  heads  of  departments  by  section 
twenty-eight  of  the  act.  The  power  of  removal  does  not 
•exist  unless  it  is  with  the  defendants,  under  section  twenty- 
height,  or  under  the  general  and  implied  power,  which,  in 
the  absence  of  some  statutory  provision  on  the  subject,  rests 
with  the  body  having  the  power  of  appointment.  The 
power  to  appoint  to  office  or  place  where  the  term  and  tenure 
■are  not  defined  necessarily  cames  with  it  the  power  of 
removal.  {Ex  parte  Hennerij  13  Peters,  230 ;  People  v. 
Mayor,  etc^ofjff.  Y.,  5  Barb.,  43;  Laimbeer  v.  The  Mayor ^ 
^tc,  4  Sandf.  S.  C.  R.,  109.) 

These  relatora  were  not  "heads"  of  their  respective 
bui'eaus.  They  wei'e  subordinates,  appointed  by  the  head 
of  the  department,  to  perform  duties  in  their  respective 
bureaus — ^the  one  (Simms)  to  assist  as  a  **  surveyor"  in  the 
execution  of  the  laws  regulating  the  storage,  sale  and  use  of 
combustible  materials — that  is,  as  it  would  seem,  to  ascertain, 
inspect  and  examine  the  condition  and  location  of  buildings 
in  which  such  materials  were  kept  or  stored  for  sale  or  use, 
and  the  places  of  their  deposit ;  and  the  other  (Royal)  to 
assist  the  fire  marshal,  the  head  of  the  bui-eau,  in  the  mvesti- 
gation  of  the  origin  and  cause  of  fires,  and  the  performance 
of  other  duties  charged  upon  the  marshal  and  his  bureau  by 
the  Laws  of  1870  and  1871.  The  services  of  the  relators 
were  ministerial,  and  rendered  under  the  direction  of  a  supe- 
rior, and  were  of  a  character  requiring  peculiar  qualifications, 
and  not  such  as  could  profitably  or  well  be  performed  by 
one  not  specially  educated  to  or  prepared  for  them.  The 
•duties  of  both  were  to  some  extent  specialties.  They  were 
oertainly  not  clerical  in  any  sense.  The  relators  may  or  may 
not,  in  the  performance  of  their  duties,  and  as  incident  to 
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those  duties,  or  connected  with  them,  have  rendered  some 
service  which  might  have  been  performed  by  a  clerk,  such 
as  keeping  a  record  of  jnd  repotting  their  proceedings,  but 
that  does  not  give  ch^'^acter  to  their  office  or  change  the 
general  nature  of  their  employment. 

The  charter,  section  twenty-eight  {supra),  declares  that  the 
number  and  duties  of  all  officers,  clerks,  employees  and  sub- 
ordinates shall  be  such  as  the  heads  of  the  respective  depart- 
ments  shall  designate  and  approve,  and  it  recognizes  the  fact 
that  there  may  be  employees  and  subordinates  who  are  not 
clerks  or  "regular clerks." 

If  the  relators  were  appointed  as  clerks,  and  held  the  posi- 
tion of  **  regular  clerks,''  they  should  have  made  it  to  appear 
by  the  record  of  their  appointment,  or  in  some  other  way. 
The  designation  of  their  positions,  and  the  name  given  to 
them  by  the  defendant,  and  in  the  returns  do  not  indicate 
or  authorize  the  inference  that  they  were  in  any  sense  clerks. 
They  were  clearly  suborduiate  ministerial  officers,  and  held 
their  places  at  the  pleasure  of  the  appointing  power.  There 
may  be  good  reasons  why  places  of  this  character  should  be 
at  the  absolute  disposal  of  the  department  responsible  for  the 
execution  of  the  laws  which  do  not  ajjply  to  **  regular  clerks." 
A  resort  to  Icxicographei's  will  not  aid  us  in  determining  the 
meauuig  of  the  word  "  clerk,"  as  used  in  the  statute.  It  is 
enough  that  it  was  used,  in  its  popular  sense,  as  denoting 
one  whose  duties  are  clerical,  and  they  may  be  very  various, 
as  suggested  by  the  learned  counsel  for  the  respondents  in 
his  brief,  but  none  of  his  definitions  include  duties  of  the 
character  of  those  indicated  by  the  name  and  title  of  office 
given  the  relators  in  the  return.  **  Clerk"  does  not  include 
every  employee  and  subordinate  of  the  d^ailment,  as  we 
should  have  to  hold,  if  we  yield  to  the  claim  of  the  relators, 
and  the  enumeration  of  the  different  classes  of  servants,  and 
the  exception  of  the  two  classes  from  the  operation  of  the 
statute,  would  be  without  meaning  upon  such  a  holding. 
A  clerk  in  offices  is  defined  to  be  a  person  employed  in  an 
office,  public  or  private,  for  keeping  records  or  accouuts, 
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whose  buBiiiess  ^  to  write  or  register,  iu  proper  form,  the 
tamsactions  of  the  tribunal  or  body  to  which  he  belongs. 
(Bouvier's  Liaw  Die.)  This  i^  the  common  use  of  the  word 
at  this  day,  and  in  that  sense  it  was  used  by  the  Legislature. 
The  fact  that  certain  offices  were  declared  vacant  by  section 
117  of  the  charter  of  1873  docs  not  bear  upon  the  interpre* 
tation  of  the  sections  under  coiudderation. 

The  judgment  of  the  Supreme  Court  must  be  reversed,, 
and  the  proceedings  of  the  defendant  affirmed. 

All  concur. 

Judgment  accordingly. 


The  People  ex  rel.  Matthew  D.  Freer,  Respondent,  v^ 
The  Canal  Appraisers,  Appellant. 

Where  an  act*  the  doing  ot  which  is  Bought  to  be  compelled  by  mandanras, 
ifl  the  final  thing,  and,  if  done»  gives  to  the  relator  all  that  he  seeks, 
proximately  or  ultimately,  the  question  whether  he  is  entitled  to  have  that 
act  done  may  be  inquired  into  by  the  officer  or  person  agtdnst  whom  the 
mandamufl  is  Bought,  and  also  by  the  tribunal  which  is  moved  to  grant 
the  writ ;  but  where  the  act  is  but  a  step  toward  the  final  result,  the 
means  of  setting  in  motion  a  tribunal  which  is  to  decide  upon  the  right 
to  the  final  relief  claimed,  then  the  officer  or  tribunal  can  only  inquii*e 
whether  the  relator  shows  a  right  to  have  the  act  done,  not  as  to  his  right 
to  final  relief. 

Accordingly  hddf  where  a  mandamus  was  asked  for  to  compel  the  canal 
appraisers  to  make  return  to  an  appeal,  that  the  only  question  pi-esented 
to  the  court,  or  to  the  canal  appraisers,  was  whether  the  relator  had  a. 
right  to  appeal,  or  to  have  a  return  made ;  that  this  did  not  depend  vcpon 
his  right  to  ultimate  success ;  and  that,  therefore,  the  question  whether- 
he  had  a  right  to  a  reversal,  or  even  to  a  review  of  the  decision  of  the 
appraioers,  could  not  be  considered,  but  was  to  be  determined  by  the 
appellate  tribunal ;  also,  it  appearing  that  the  relator  had  a  right  to  take 
an  appeal,  and  that  he  served  notice  of  appeal  in  due  time,  hddf  that  a 
peremptory  writ  was  properly  granted. 

(Aligned  April  16, 1878 ;  decided  April  28, 1878.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  affirming  an  order 
of  Special  Term  granting  a  peremptory  writ  of  maudamiift 
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<lirected  to  defendants,  requiring  them  to  make  return  to  the 
«canai  board,  upon  an  appeal  by  the  relator  from  a  deckiou 
^f  said  defendants.     (Reported  below,  13  Hun,  64.) 

It  appeared  by  the  moving  papers  that  the  rehitor  filed 
two  claims  with  defendants  for  certain  canal  damages.  The 
'Claims  were  heard  and  an  award  made.  The  relator  appealed 
in  due  time.  The  canal  appraisers  refused  to  make  a  return, 
And  opposed  the  giunting  of  the  writs  up<Ni  the  ground, 
principally,  that  the  relator  accepted  and  received  the  amount 
4iwarded  in  full  satijfaction  of  his  claim. 

E.  Countryman^  for  appellants.  To  entitle  a  relator  to 
:a  writ  of  mandamus,  he  must  show  himself  legally  and 
-equitably  entitled  to  some  right  properly  the  subject  of  the 
writ,  and  that  it  was  legally  demandable  from  the  person  to 
whom  the  writ  must  be  directed.  {People  ex  rel.  Stevens  v. 
Hoyt^  66  N.  Y.,  606;  People  ex  rel.  Mottv.  Board  of  Super* 
visarSf  64  id.,  600;  People  ex  rel.  MygaU  v.  Board  of  Super- 
visors, 11  id.,  563;  People  ex  rel.  Belden  v.  Contracting 
Board,  27  id.,  378-381;  People  ex  rel  Duff  v.  Booth,  49 
Barb.,  31;  People  ex  rel.  Bailey  v.  Super,  of  Greene,  12  id., 
217;  People  ex  rel.  Moulton  v.  Mayor  of  New  York,  10 
Wend.,  393,  397;  People  ex  rel.  DebenneUi  v.  Clerk  Mar. 
CL,  3  Abb.  [Ct.  of  App.  Dec],  492;  People  ex  rel  Slavin 
V.  Wendell,  5  N.  Y.  Week.  Dig.,  312;  People  v.  Board  of 
Apportionment,  3  Hun,  11;  People  v.  Super,  of  Albany,  12 
J.  R.,  415;  People  ex  rel.  Stephers  v.  Halsey,  37  N.  Y., 
344,  347,  348;  State  v.  Mayor  of  Newark,  35  N.  J.  Law, 
373,  377;  Seymour  \.  Ely,  37  Conn.,  103;  Peck  v.  Booth, 
42  id.,  271;  Tapping  on  Mandamus,  10,  28;  KingY.  Surrey 
Justices,  1  Dumf.  &  East,  504;  King  v.  Justices  of  Derby- 
shire, 1  DowL,  386;  King  v.  Justices  of  Devon,  4  Maule  k 
Sel.,  421.)  The  relator  waived  his  right  to  an  api)eal  by 
demanding  and  receiving  the  amount  of  the  award  made  by 
the  appraisers.  {Bennett  \.  Van  Syckel,  18  N.  Y.,  481; 
Knapp  V.  Bi'own,  45  id.,  207,  209;  Genet  y.  Davenport,  59 
id.,  648;  Marvin  v.  Marvin,  11  Abb.  [X.  S.J,  97,  100.)    As 
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there  was,  independent  of  the  receipt,  a  dhrect  conflict  in  the 
affidavits  upon  the  issue  of  waiver,  a  peremptory  writ  of 
mandamus  could  not  be  granted  until  this  issue  of  fact  was^ 
determined.  {Pecple  ex  9*eL  Mott  v.  Supra,  of  Greene,  64 
N.  Y.,  600;  People  v.  Board  of  Apportumment,  3  Hun,  11; 
5  Wait's  Pr.,  576.) 

J^.  A.  Halberty  for  respondent.  The  appellants  were  in 
default  as  to  the  return.  (High,  on  Extra  Bern.,  4.)  The 
objection  that  payment  of  the  award  waived  the  right  of 
appeal  was  not  tenable.  (liogers  v.  Rogers,  7  Cow.,  526; 
Ch.  Manual,  209,  §  445;  1  R.  S.  [Banks'  6th  ed.J,  661,  ^ 
104.)  The  awards  of  the  appraisers  are  specific  not  general^ 
like  judgments.  (Ch.  Manual,  205,  §  428;  1  R.  S.  [6th  ed.], 
66 1,  §  100.)  If  their  decision  were  a  judicial  judgment  which 
had  been  paid,  the  claimant  would  still  have  a  right  to  appeaL 
{Olawea  v.  Dickinson,  8  Cow.,  328;  Highee  v.  Westlahe,  14 
N.  Y.,  281;  BewJcard  v.  Babcock,  27  How.  Pr.,  392;  Ben- 
neU  V.  Van  Syckel,  18  N.  Y.,  481,  483.)  The  canal  board 
can  make  no  rule  which  contravenes  the  law.  (Manual,  214, 
§  462;  1  R.  S.  [6th  ed.],  662,  §  114.)  The  relator  was  enti^ 
tied  to  the  money  as  soon  as  the  award  was  made,  and  & 
mandamus  would  have  issued  to  compel  its  payment.  (Man- 
ual, 209,  §  445;  1  R.  S.  [6th  ed.],  661,  ^  104;  id.,  681,  § 
227;  id.  [Banks'  6th  ed.],  661,  §  4;  Rogers  v.  Walter,  7 
Cow.,  526;  Cumber  v.  Ware,  1  Smith's  Lead.  Cas.,  146; 
Rf/an  V.  Ward,  48  N.  Y.,  204;  Miller  v.  Ooates,  66  id.,  609.) 
The  rule  requiring  in  cases  of  disputed  facts  an  alternative^ 
writ  in  the  first  instance  embraces  only  such  facts  as  are 
decisive  of  the  case  on  its  merits.  {People  ex  rel  Cagger  v.. 
Sekuj/ler  Co,,  2  Abb.  Pr.,  98;  People  v.  Brennan,  39  Barb.,. 
523;  Pecple  ex  rel  Merritt,  12  Wend.,  183.)  The  form  or 
kind  of  writ  was  discretionary,  and  that  discretion  not  review- 
able here.    {People  v.  Contracting  Board,  27  N.  Y.,  378,  386.) 

FoLGER,   J.     We  think  that  the   order  appealed  fronr 
should  be  affirmed.     To  do  that,  we  need  not  depart  from  any 
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rule  heretofore  laid  down  by  this  court.  The  relator  seeks 
to  compel  a  return  to  au  appeal  takeu  by  him.  He  has  a  right 
to  take  that  appeal.  If  he  has  served  the  notice  of  appeal 
iu  due  time,  he  has  a  right  that  a  return  shall  be  made  to  it 
Whether  he  has  a  rig^t  to  a  reversal,  or  eveu  to  a  review,  of 
the  decision  of  the  canal  appraisers  is  another  question,  to  be 
determined  by  the  appellate  board.  That  inquiry  is  not  now 
bere,  uor  was  it  before  the  canal  appnusei's.  All  that  is  now 
here,  and  all  that  was  before  them,  was  whether  he  had  a 
inght  to  appeal,  and  to  have  a  return  made.  And  that 
depended  not  upon  the  right  to  ultimate  success  in  his  hear- 
ing before  the  appellate  tribunal,  but  upon  the  right  to  take 
an  appeal  and  have  it  heard ;  and  that  depended  upon  whether 
he  had  served  the  notice  of  appeal  in  time. 

The  counsel  for  the  relator  suggested  the  true  distinction. 
When  the  act,  the  doing  of  which  is  sought  to  be  compelled 
by  mandamus,  is  the  final  thing,  and  if  done  gives  to  the 
relator  all  that  he  seeks  pi-oximately  or  ultimately,  then 
the  question  whether  he  is  entitled  to  have  that  act  done, 
may  be  inquired  into  by  the  officer  or  person  to  whom  the 
mandamus  is  sought,  and  is  also  to  be  considered  by  the 
tribunal  which  is  moved  to  gi*aiit  the  mandamus ;  but  where 
the  act  to  be  done  is  but  a  step  towards  the  final  result,  and 
is  but  the  means  of  setting  in  motion  a  tribunal  which  is  to 
decide  upon  the  right  to  the  final  relief  claimed,  then  the 
inferior  officer  or  tribunal  may  not  inquire  whether  thei-e 
exists  the  right  to  that  final  relief,  and  can  only  ask  whether 
the  relator  shows  a  right  to  have  the  act  done  which  is  sought 
from  liim  or  it.  Thus,  if  a  justice  of  the  peace  decline  to 
pay  over  to  a  person  money  paid  into  him  on  an  execution 
issued  by  him,  he  may  resist  the  application  for  a  mandamus 
thcrcto,  on  the  ground  that  the  relator  has  no  right  to  the 
money ;  but  where,  within  the  time  prescribed  by  law,  the 
relator  has  duly  taken  an  appeal  from  the  judgment  of  a 
justice  of  the  peace,  that  officer  camiot  resist  a  motion  for 
a  mandamus  that  he  make  a  return  to  the  appellate  court,  on 
the  ground  that  the  relator  cannot  succeed  in  his  appeaL 


1878.]  Shbrwood  v.  Aqricultural  Inb.  Co.  447 


statement  of  caae. 


That  case  and  this  are  sunilar.  The  relator  has  in  due  tune 
served  a  notice  of  appeal.  There  is  but  one  duty  for  the 
defendants  —  that  is,  to  make  a  return,  so  that  the  reUitor 
may  present  his  case  to  the  apjiellate  board.  With  that 
board  is  the  sole  right  in  the  first  instance  to  decide  upon 
the  merits  of  the  appeal.  He  is  legally  and  equitably 
-entitled  to  a  return  to  his  appeal.  That  is  a  ministerial  act, 
properly  the  subject  of  the  writ  of  mandamus,  which  is 
legally  demandable  from  the  persons  to  whom  the  writ 
must  be  directed,  who  still  have  it  in  their  power  to  perform 
the  duty  required.  The  relator  shows  aflSrmatively  that  he 
has  done  that  which  is  required  of  him  by  law  as  a  condition 
precedent  to  the  right  demanded.  {T/ie  People  ex  rd.  v. 
Hayt,  66  N.  Y.,  606.) 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 


Stephen  M.  Sherwood,  Administrator,  etc..  Appellant, 
V.  The  Agricultural  Insurance  Company  of  Water- 
town,  N.  Y.,  Respondent. 

A  policy  of  fire  insurance  contained  a  provision  declaring  it  void  "if^  with- 
out the  written  consent  of  the  company  firtst  had  and  obtained,  the  said 
property  shall  be  sold  or  conveyed,  or  the  interest  of  the  jMirties  therein 
be  changed  in  any  xnaoxiery  whether  by  the  act  of  partei  or  by  opera- 
tion of  law."  The  insured  died  leaving  a  will  devising  and  bequeathing 
his  estate,  real  and  personal,  and  thereafter  a  loss  occurred. 

In  an  action  upon  the  policy,  hdd,  that  there  was  a  change  of  interest, 
within  the  meaning  of  the  proviaon,  which  avoided  the  policy. 

Wyman  v.  Wy^nan  (26  N.  Y.,  253) ;  Burbank  v.  Boddnghaan  MuL  Hre 
Ins.  Co.  (24  N.  H.,  550),  distinguished. 

(Argued  February  14, 1878 ;  decided  April  23, 1878.) 

Affbal  from  order  of  the  General  Term  of  the  Supreme 
C!ourt  in  the  second  judicial  department,  reversing  a  judgment 
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in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on 
trial  without  a  jury.     (Keported  below,  10  Hun,  593.) 

This  action  was  brought  by  plaintiff  as  special  adminis- 
trator  or  collector  of  the  estate  of  C.  Liston  Brown,  deceased, 
upon  two  policies  of  insurance  issued  by  defendant  to  said 
Brown  in  his  lifetime  upon  his  dwelling-house  and  house- 
hold furniture. 

The  policies  each  contained  this  clause :  '*  If  any  other 
insurance  has  been,  or  shall  hereafter  be,  made  upon  the 
property  hereby  insured,  not  consented  to  by  this  company 
in  writing  hereon ;  or  if,  without  the  written  consent  of  the 
company  first  had  and  obtained,  the  said  property  shall  be 
sold  or  conveyed,  or  the  interest  of  the  parties  therein  be 
changed  in  any  manner,  whether  by  act  of  the  parties,  or 
by  operation  of  law,  or  the  property  shall  become  incum- 
bered by  mortgage,  judgment  or  otherwise,  then,  and  in 
every  such  case,  and  in  either  of  said  events,  this  policy  shall 
be  null  and  void." 

The  policies  were  three  year  policies,  one  issued  in  Novem- 
ber, 1870,  the  other  in  April,  1872.  The  assured  died  in 
November,  1872,  leaving  a  will  by  which,  after  two  small 
legacies,  he  devised  and  bequeathed  all  his  estate,  real  and 
personal,  to  his  four  brothers,  three  of  whom,  including  the 
one  appointed  executor,  were  non-residents. 

The  property  insured  was  destroyed  by  fire  in  August,  1874,, 
previous  to  which  two  of  the  brothera,  one  of  them  the  execu- 
tor, had  died.  Proofs  of  loss  were  furnished  February  20, 
1875.  Plaintiff  was  appointed  special  administrator  in 
June,  1875. 

M.  L.  Cobb,  for  appellant. 

A.  H,  Sawyer^  for  respondent.  There  was  such  a  change  of 
title  in  the  insured  property  as  rendered  the  policy  void* 
{Lappin  v.  Charter  Oak  Ins.  Co.,  58  Barb.,  325,  344;  Jitir-^ 
bank  V.  liock.  Ins.  Co.,  24  N.  H.,  550;  3  Bennett's  F.  Ins. 
Cas.,  367.) 
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BAPAiiLO,  J.  '  At  the  time  of  the  loss  the  interest  of  C. 
liaton  Brown,  the  assured,  in  the  buildings  destroyed  had 
passed  nearly  two  years  previously  to  his  four  brothers, 
under  the  devise  in  his  wilL  Two  of  these  brothers  had  died, 
and  their  interests  had  passed  to  their  heirs  or  devisees. 
Some  of  the  parties  were  residents  of  Virginia,  The  title  to 
the  personal  proj^erty  was  probably  in  Lewis  Rooker,  admin- 
istrator, with  the  will  annexed  of  the  assured.  The  point 
whether  this  action  could  be  maintained  by  the  administrator 
to  recover  for  the  damage  to  the  real  estate  has  not  been 
raised,  and  therefore  will  not  be  considered.  The  defense 
rested  principally  upon  the  provision  in  the  policy  that,  »*  if 
without  the  written  consent  of  this  company  fii-st  had  and 
obtained,  the  said  projierty  shall  be  sold  or  conveyed,  or  the 
interest  of  the  parties  therein  be  changed  in  any  manner, 
whether  by  act  of  the  parties  or  by  oxieration  of  law ;  or  the 
property  shall  become  incumbered  by  mortgage,  judgment 
or  otherwise,  •  •  •  then,  and  in  every  such  case,  and 
in  either  of  said  events  this  policy  shiiU  be  null  and  void." 

It  cannot  be  disputed  that  the  interest  of  the  assured  was 
entirely  changed  before  any  loss  accrued.  The  realty  had 
passed  to  his  devisees,  the  personalty  to  his  executor  or 
administrator.  This  change  was  produced  in  part  by  the 
act  of  the  party,  which  took  effect  on  his  death,  and  in  part 
by  operation  of  law.  The  parties  now  claiming  to  be 
insured  are  entirely  different  from  the  one  with  whom  the 
company  contracted,  and  it  is  scarcely  possible  to  conceive  a 
more  thorough  change  of  interest  or  one  which  would  more 
seriously  affect  the  care  of  the  property,  some  of  those  inter- 
ested at  the  time  of  the  loss  being  non-residents,  and  others, 
persons  acting  in  a  representative  capacity. 

It  is  claimed,  however,  that  the  change  of  interest  having 
resulted  fi*om  the  death  of  the-  assui'ed,  is  not  within  this 
provision,  because  the  clause  provides  against  alienations  or 
change  of  interest  without  the  previous  consent  of  the  com- 
pany,  and  that  language  is  inapplicable  to  the  case  of  death. 
This  argument  is  used  to  distinguish  the  present  case  from 
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that  of  Lappin  v.  Charter  Oak  Insurance  Company  (58  Barb., 
825),  and  is,  in  substance,  the  only  argument  used  in  answer 
to  the  objection  of  change  of  interest.  We  think  this  argument 
is  based  upon  a  misconstruction  of  the  clause  referred  to,  and 
that  the  words  "  without  the  written  consent  of  this  company," 
etc.,  were  not  used  in  connection  with  all  the  changes  of 
interest  provided  against.  A  change  of  interest,  by  operation 
of  law,  for  instance,  is  expressly  provided  against;  but  it  cannot 
be  supposed  that  it  was  intended  to  connect  with  this  the  words, 
"  without  the  written  consent  of  the  company  first  had  and 
obtained,"  and  very  clearly  it  cannot  be  supposed  that  these 
w6rds  are  connected  with  the  provision  against  the  property 
being  incumbered  by  judgment  or  otherwise.  There  would 
be  no  more  reason  for  expecting  a  man  to  obtain  the  consent 
of  the  company  to  the  recovery  of  a  judgment  against  him, 
than  to  a  change  of  mterest  expected  to  be  produced  by  his 
death.  We  think  that  the  policy  intended  to  provide  against 
any  and  all  changes  of  interest,  and  classified  them  into,  first, 
a  sale  or  conveyance  without  previous  written  consent; 
second,  a  change  of  intei'cst  in  any  other  manner,  including 
a  change  by  operation  of  law  as  well  as  by  act  of  the  party ; 
third,  the  property  becoming  incumbered  by  mortgage, 
judgment  or  otherwise.  To  some  of  these  changes  the  lan- 
guage, **  without  previous  consent,"  etc.,  could  be  appropri- 
ately applied,  and  to  others  not ;  but  it  is  quite  plain  that 
the  changes  which  would  avoid  the  policy  were  not  confiued 
to  those  to  which  the  provision  for  previous  consent  was 
appropriate. 

It  is  urged  that  if  a  change  of  interest,  produced  by  death, 
avoids  the  policy,  a  hard  case  might  occur,  as,  if  a  fire  should 
happen  immediately  after  the  death  of  the  assured  and 
before  his  heirs,  devisees  or  representatives  had  time  to 
insure  their  interests.  Such  a  case  is  possible.  The  present 
one,  however,  presents  no  such  hardship,  for  here  the  succes- 
sors in  interest  had  nearly  two  years  before  the  fire  in  which 
to  insure  their  interest^,  and  they  certainly  did  not  rely  on 
the  insurance  obtained  by  the  deceased  in  his  life-time,  for 
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they  did  not  discover  it  until  more  than  two  years  after  his 
decease,  and  five  months  after  the  fire.  This  case  is  not, 
therefore,  embarrassed  by  any  apparent  hardship.  But  even 
if  such  hardship  existed,  it  could  not  govern  the  construc- 
tion of  the  policy.  The  proper  mode  of  guarding  agauist  it 
would  be  by  a  provision  in  the  contract. 

The  cases  of  Wyman  v.  Wyman  (26  N.  Y.,  253),  and 
Surbank  v.  Rockingham  Mid.  Fire  Ins.  Co.  (24  N.  H., 
550)  do  not  conflict,  but  are  in  accord,  with  the  views  above 
expressed.  In  Wyman  v.  Wyman,  the  condition  was  against 
a  transfer  of  the  interest  of  the  assured  in  the  policy  ;  there 
was  none  against  a  change  of  interest  in  the  property  insured, 
and  the  court  rested  upon  that  distinction.  Furthermore, 
the  company  set  up  no  such  defense.  In  the  New  Hamp- 
shire case  (24  N.  H.,  550)  the  provision  was  that  the  policy 
should  become  void  if  the  property  insured  should  be  alien- 
ated by  sale  or  otherwise,  and  it  was  held  that  the  death  of 
the  deceased  intestate  did  not  work  an  alienation.  The 
decision  rests  on  the  definition  of  the  term  ** alienate"  and 
the  opinion  of  this  court  concedes  that  a  devise  would  have 
been  an  alienation,  and  observes  that  the  devisee  could  at  once 
insure,  on  the  death  of  the  testator,  in  the  ciisc  of  real  estate. 

No  authority  1&  cited  which  supports  the  claim  of  the 
plaintiff,  and  we  do  not  think  it  can  be  sustained  on  prin- 
ciple. The  further  defense,  that  due  notice  of  the  loss  was 
not  given,  presents  questions  which  we  do  not  consider  it  neces- 
sary now  to  pass  upon.  The  language  of  this  policy,  as  to 
notice  and  proofs  of  loss,  and  the  circumstances  under  which 
the  action  was  delayed,  are  peculiar,  and  a  determination  of 
that  branch  of  the  case  would  not  be  valuable  as  a  precedent. 
Inasmuch  as  the  point  already  discussed  is  sufficient- to  dis- 
pose of  the  case,  we  will  not  go  into  the  other. 

The  order  should  be  affirmed  and  judgment  absolute  rend- 
ered against  the  plaintiff  on  his  stipulation. 

All  concur,  except  Church,  Ch.  J.,  and  Miller,  J.,  no£ 
voting. 

Ordor  affirmed,  and  judgment  accordingly. 
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ITlsa       Jane   E.   Merrill,   Respondent,  v.  The  Agricultural 
■73^1^  INSURANCE  Company,  Appellant. 


In  answer  to  the  following  question  in  an  ajyplication  for  fire  hisdranoe, 
''What  is  yoar  title  to  or  interest  in  thepropertyfthe  answer  was, 
**  Deed."  Held,  that  this  was  not  a  warranty  that  the  applicant  had  a 
gi*ant  in  fee  of  a  freehold  estate ;  but,  if  she  had  an  interest  in  the  land 
based  pidmarily  upon  a  deed,  or  some  title  derived  from  a  deed«  thete 
was  no  breach. 

Whei*e  a  mortgage  has  been  paid  in  fnll,  the  fact  that  it  is  not  discharged 
of  record  does  not  constitute  a  breach  of  warranty  against  incxnnbrances 
in  a  policy  of  fire  insurance. 

Where,  by  a  policy  upon  several  separate  and  distinct  classes  01*  species 
of  property,  each  of  which  is  8ex>arately  valued,  the  sum  total  of  the  valua- 
tions is  insured  on  payment  of  a  pi'emium  in  gross,  the  contract  is  sev- 
erable ;  and  a  breach  of  a  condition  avoiding  the  policy  as  to  one  of  the 
items  does  not  affect  it  as  to  the  others  $  at  least  when  there  is  nothing  in 
the  tei*ms,  in  the  natui'e  of  the  contract  or  of  the  different  subjects  of  the 
insurance,  or  in  the  surrounding  circumstances,  fix)m  which  it  cim  be 
inferred  that  the  insurer  would  not  have  been  likely  to  have  aasumed 
the  risk  on  one  or  several  of  the  subjects  of  the  insurance,  unlesB  induced 
by  the  profit  or  advantage  of  having  a  risk  upon  alL 

(Argued  April  2, 1878 ;  decided  May  21,  1878.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  ufBimiug 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict 
(Reported  below,  10  Hun,  423.) 

This  action  was  upon  a  policy  of  fire  insurance.    The  policy 
WJis  issued  in  April,  1873.     It  insured  the  plaintiff  as  follows : 
**  Against  loss  or  damage  by  fire  or  lightning,  to  the  amount 
of  $6,000,  on  the  following  property,  as  described  in  the  appli- 
cation  and  sui*vey,  bearing  even  date  herewith,  and  which 
is  hereby  referred  to  as  forming  part  of  this  policy,  viz. ; 
$1,000  on  dwelling-house  and  wood-house,  if  attached. 
300  on  hoii5?ehold  furniture  therein. 
200  on  provisions  and  wearing  apparel  therein, 
on  bound  books,  pictures  and  silverplate. 
on  pianoforte  therein. 
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$200  cm  wood-house. 

600  on  barn  No.  1 — horse  barn. 
300  on  produce  therein  and  feed. 

300  on  barn  No.  2.     . 

300  o^  produce  therein. 

200  on  com  bam  No.  2. 

300  on  produce  therein. 

100  on  farming  utensils  in  said  bams. 

400  on  wagons,  harness  and  monring  machine  therein. 

900  on  hoi'ses,  not  to  exceed  $150  on  each  horse. 

900  on  cows,  not  to  exceed  $50  on  each  cow. 


$6,000  total.'' 

The  policy  contained  a  condition  that,  if  the  property 
insured  was  incumbered  by  mortgage  or  otherwise,  uule^ 
fio  represented  in  the  application,  tiie  policy  should  be  void  ; 
also,  if  it  should  become  incumlx^red  by  mortgage,  judgment 
or  otherwise,  the  policy  should  be  void  until  the  written  con* 
sent  of  the  company  was  obtained. 

In  the  application,  which  was  made  part  of  the  policy,  and 
its  statements  declared  to  be  warranties,  was  the  following 
question  and  answer :  **  What  is  your  title  to  or  interest  in 
the  property  ?     Deed." 

The  premises  upon  which  Hie  buildings  were  situated  were 
deeded  to  plaintiff  by  William  Cooper  in  1863.  She  entered 
into  possession  at  the  time,  and  continued  in  possession  up 
to  the  time  of  the  triaL  She  executed  two  mortgages  upon 
the  premises,  which,  prior  to  the  issumg  of  the  policy,  were 
foreclosed,  the  premises  sold  and  bid  off  by  Cooper.  It  was 
thereafter  agreed  between  plaintiff  and  Cooper  that,  upon 
her  paying  the  amount  of  the  mortgages,  interest  and  cost9 
to  Cooper's  attorney,  he  would  recouvey  the  premises  to  her. 
She  made  the  payment,  and,  at  the  time^of  the  issuing  the 
policy,  an  action  was  pending,  brought  by  plaintiff  against 
Cooper  to  compel  him  to  convey  as  agreed,  which  action  was 
thereafter  decided  in  plaintiff's  favor.  Plaintiff,  subsequent 
to  the  issuing  of  the  policy,  executed  two  mortgages  upon  the 
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premises ;  no  written  consent  of  the  company  having  beea 
obtained.  Barns  numbered  two  and  three  in  the  policy, 
with  produce  therein,  and  other  articles  of  personal  property 
insured,  were  destroyed  by  fire.  The  trial  coui-t  held  that 
the  policy  was  void  as  to  the  insurance  upon  the  buildings, 
because  of  the  subsequent  mortgages,  but  valid  as  to  the 
personal  propei*ty ;  to  which  last  the  defendant's  counsel  duly 
excepted. 

Bradley  Winslow,  for  appellant.  The  policy  having,  by 
the  subsequent  incumbrances,  been  rendered  void  as  to  the 
building,  was  void  as  to  all  the  property  insured,  though  separ- 
ately appraised.  (May  on  Ins.,  §  277;  Wood  on  F.  In«.,  § 
152;  Friesmuth  v.  Agawam  MuL  F.  Ins.  Co.,  10  Cush.,  ; 
Brown  v.  Peoph^s  Mut.  Ins.  Co.y  11  id.,  280;  Wilson  v. 
Ilerk.  Co.  MuL  Ins.  Co.,  6  N.  Y.,  53;  WJiitwell  v.  Put.  F. 
Ins.  Co.,  6  Lans.,  166;  Smith  v.  Empire  Ins.  Co.,  25  Barb., 
497;  French  v.  Chenango  Co.  MuL  Ins.  Co.,  7  Hill,  122; 
F.  andD.  Ins.  Co.  v.  Cunnj,  5  N.  Y.  W.  Dig.,  334;  Sars- 
field  V.  MeL  Ins.  Co.,  42  How.,  97;  LeRoy  v.  Market  F. 
Im.  Co.,  39  N.  Y.,  90;  45  id.,  80;  lUjpley  y.^tna  Ins.  Co., 
30  id.,  136;  Pierce  v.  Empire  Ins.  Co.,  62  Barb.,  636;  Shoe^ 
maker  v.  G.  F.  Ins.  Co.,  60  id.,  84;  Barnes  v.  Tin.  MuL  F. 
Ins.  Co.,  51  Me.,  110;  Lovejoyy.  Augusta  Mut.  F.  Ins.  Co., 
45  id.,  472;  Gattsman  v.  Penn.  Ins.  Co.,  56  Penn.  St.,  210; 
Bowwan  v.  Franklin  F.  Lis.  Co.,  40  Md.,  620;  Ilimnan  v. 
Hartf.  F.  Ins.  Co.,  36  Wis.,  159;  AssH'd  Firemens  Ins.  Co. 
V.  Assum,  5  Md.,  165;  Egan  v.  MuL  Ins.  Co.,  5  Den.,  326; 
Savage  v.  How.  Ins.  Co.,  52  N.  Y.,  502;  Abbott  v.  Ilamp. 
Mut.  F.  Ins.  Co.,  30  Me.,  414;  Geimwndy.  Home  Ins.  Co., 
2  Hun,  540;  Lappen  v.  C.  O.  F.  and  MuL  Ins.  Co.,  58  Barb., 
—  ;  Le^  V.  How.  F.  Ins.  Co.,  3  Gray  [Mass.],  583;  Einv 
bally.  How.  F.  Ins.  Co.,  8  id.,  33;  Ritt  v.  Wash.  Mar.  and 
F.  Ins.  Co.,  41  Barb.,  353;  1  Phil,  on  Ins.,  §§  541,  542; 
Pars,  on  Mer.  l^aw,  430.)  The  policy  was  rendered  void  by 
the  waiTanty  of  the  insured  that  she  held  the  property  under 
a  deed.     {Jennings  v.  Chenango  Mut.  Ins.  Co.,  2  Den.,  75; 
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Ripley  V,  ^huL  Lis.  Co.^  30  N.  Y.,  136;  ShoetTiaker  v. 
Glen! 8  Falls  Ins.  Co.^  60  Barb.,  84;  Sarsjidd  v.  MuL  Ins. 
Co.,  42  How.,  97;  LeRoy  v.  Market  F.  Ins.  Co.,  37  N.  Y., 
90 ;  45  id.,  80;  Birmingham  v.  Empire  Ins.  Co.,  42  Barb., 
457;  Pierce  v.  Empire  Ins.  Co.,  62  id.,  336;  Stellwagon  v. 
Merch.  Life  Ins.  Co.,  6  Hun,  654.) 

NicluHas  E.  Keman,  for  respondent.  Plaintiff's  answer 
that  she  held  the  property  to  be  insured  by  deed  w^as  not  a 
misrepresentation.,  (it/oorcv.  Bun'ows,  34  Barb.,  173-174; 
Griffiths  V.  Beec/ier,  10  id.,  432;  Hathaway  v.  Payne,  34 
N.  Y.,  92,  103;  Paine  v.  MiUer,  6  Ves.  Jr.,  349;  ClmLwick 
V.  Fonner,  6  Hun,  543;  Cavalli  v.  -4/Zen,  57  N.  Y.,  517; 
First  NaL  Bk.  v.  Hartf.  F.  Ins.  Co.,  Alb.  L.  J.,  Feb.  23, 
1878,  p.  153;  Fowle  v.  Springf.  Ins.  Co.,  122  Mass.,  191; 
Dohn  V.  F.  J.  S.  Ins.  Co.,  5  Lans.,  275,)  Mortgages  upon 
real  estate  do  not  invalidate  an  insurance  policy  as  to  per- 
sonal  proi^erty  theirein  separately  insured.  {Deidericks  v. 
Com' I  Ins.  Co.,  10  J.  R.,  233-235;  French  v.  Chenango  Co. 
Mut.  Ins.  Co.,  7  Hill,  122,  125;  Burrill  v.  Chenango  Co. 
Mut.  Ins.  Co.,  1  Edni's  Scl.  Cas.,  233;  lleacock  v.  Sar.  Mut. 
F.  Ins.  Co.,  Ct.  App.,  Mch.,  1856.)  The  alienation  of  one  of 
seveml  estates  separately  insured  by  the  same  policy  avoids 
the  policy  only  as  to  the  estate  alienated.  (Flanders  on  F. 
Ins.,  425;  Aug.  on  F.  and  L.  Ins.,  §  193;  Emcrigon  on  Ins., 
by  Meredith,  235;  Hartf.  F.  Ins.  Co.  Y.Walsh,  54  111.,  164; 
Lochner  v.  Howe  Mut.  Ins.  Co.,  17  Mo.,  247;  19  id.,  628; 
Koontz  V.  Han.  Svgs.  and  Ins.  Co.,  4t2  id.,  126;  Date  v.  &• 
D.  Mut.  F.  Ins.  Co.,  14  Up.  Can.  C.  P.,  502,  540.) 

FoLOEB,  J.  One  of  the  points  presented  for  a  reversal 
of  judgment,  is,  that  the  plaintiff  made  a  warranty  to  the 
defendant  that  she  had  a  grant  in  fee  of  a  freehold  estate 
in  the  buildings.  This  contention  arises  upon  a  question  and 
an  answer  in  the  application  for  insurance.  The  question 
was,  **  What  is  your  title  to,  or  interest  in,  the  property  ?" 
The  answer  was  in  a  single  word,  *'  deed.''     It  is  claimed 
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tliat  this  answer  imported  that  she  poesesBcd  an  unqualified 
grant  in  fee  of  a  freehold  estate.  We  do  not  think  that  the 
single  word  **  deed/'  thus  used,  must,  of  necessity,  have  that 
meaning  alone.  In  the  first  place,  the  question  put  does  not 
ask  only  ua  to  the  legal  title.  It  is  in  the  altematWe,  and  asks 
as  to  the  title,  or  as  to  an  interest.  It  imports  a  distinction 
of  meaning  in  the  two  words.  It  plainly  indicates  that  a 
title  is  something  greater  and  more  certain  than  an  interest, 
as  it  sometimes  is.  A  title  is  a  lawful  cause  or  ground  for 
possessing  that  which  is  ours.  (Co.  Litt.f  845  6,  *165.)  An 
interest,  though  primarily  it  included  the  terms  estate,  right 
and  title  (Co.  Litt.,  345  J,  *155),  has  latterly  come  often  to 
mean  less,  and  to  be  the  same  as  concern,  share  and  the  like. 
{Inliabitants  of  Northampton  v.  Smithy  1 1  Mete,  390.)  Clearly 
it  meant  less  in  this  question  in  the  ai^plication.  There  is  no 
reason,  why  we  are  bound  to  take  the  answer,  as  made  in  reply 
to  the  part  of  the  question  which  asked  of  the  title,  rather  than 
to  the  part  which  asked  of  an  mterest.  Kather,  to  save  a 
loss  of  rights  by  forfeiture,  or  lapse  in  the  nature  thereof,  we 
may  take  the  question  and  answer  as  will  be  most  favorable 
to  the  party  in  danger  of  a  loss  of  rights.  If  then  there 
was  no  interest  in  land  capable  of  creation  by  deed,  or  capa- 
ble of  resulting  from  the  taking  of  a  deed,  save  that  sug- 
gested by  the  appellant,  it  may  be  that  the  plaintiff  would 
be  held  to  have  declared  by  the  use  of  that  word  that  her 
mterest  in  the  premises  was  to  that  extent.  That  she  had  an 
interest  in  the  premises  at  the  time  is  not  disputed  ;  that  it 
'had  its  origin  in  a  deed  to  her,  and  was  still  based  primarily 
upon  that  deed,  is  not  disputed.  Whatever  the  limit  of  that 
interest,  or  however  complicated,  it  grew  from  a  deed.  It 
w^ould  not  have  been  false  then,  either  in  words  or  in  sub- 
stance, -to  have  said  that  her  interest  was  **  by  deed^^  which 
phrase  is  the  natural  and  obvious  meaning  of  the  use  of  the 
single  word  *•  rfeerf,"  in  answer  to  the  question  put  in  the 
application.  Again,  if  the  question  and  answer  be  applied 
to  an  inquiry  for  the  title,  rather  than,  or  as  w«ft  as,  the  inter- 
est, the  answer  is  not  false.*    The  answer  by  the  word  deed. 
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alone,  is  elliptical  in  meaning.  It  could  not  have  been  under- 
stood to  have  meant  other  than  that  she  had  a  title  by  deed. 
That  she  had  some  title  to  the  premises  at  the  time,  the  facts 
of  the  case  fully  disclose,  and  that  "vvhatever  it  was  it  came 
to  her  in  its  inception  by  deed.  If  an  instrument  had  been 
fi*amcd  expressly  to  create  and  lodge  in  her  just  the  title  and 
interest  in  the  premises  which,  it  appears  from  the  record, 
she  then  had,  and  which  would  have  been  effectual  therefor, 
it  would  not  have  been  improperly  called  a  deed.  It 
was  not  then  a  breach  of  a  warranty  that  she  had  title  by 
deed,  that  the  relations  existed  between  the  plaintiff  and 
Cooper  which  appeared  upon  the  trial. 

It  does  not  appear,  nor  is  any  claim  made,  that  the  defend- 
ant or  its  agent  was  pui*^)osely  misled  by  the  plaintiff  or  her 
agent.  It  is  simply  a  question  whether  there  was  a  breach 
jof  a  wai-ranty  committed  in  fact,  but  without  design.  If  the 
answer  had  stated  an  untruth,  there  would  have  been  such  a 
breach.  To  make  it  untrue  it  is  necessary  to  restrict  the 
single  word  of  the  answer,  to  one  of  many  meanings  which 
it  has  when  used  as  a  single  word,  and  besides  that  to  shut 
out  the  elliptical  meaning  with  which  it  was  evidently 
charged.     This  we  are  not  called  upon  to  do. 

Another  point  made,  is,  that  the  plaintiff  warranted  that 
there  was  no  incumbrance  upon  the  premises  at  the  time  of 
the  insurance.  She  did  so  warrant.  It  is  true  that  she  had 
made  before  that  two  mortgages  to  Cooper  which  were 
not  discharged  of  record,  and  had  been  foreclosed,,  sale  had 
and  judgment  for  deficiency  entered.  But  the  amount  of 
them  all  had  been  actually  paid  to,  and  received  by,  the 
attorney  and  agent  of  Cooper.  Thus  they  were  in  fact 
and  legally  extinguished,  and  did  not  exist  as  incumbrances 
upon  the  premises,  though  not  technically  discharged  on 
the  record.  The  payment  was  after  that  approved  and 
enforced  as  an  extinguishment,  by  the  court.  There  is  not 
in  the  facts  disclosed,  a  legal  reason  why  the  defendants  should 
not,  in  this  respect,  be  held  to  the  performance  of  their  con- 
tract. 
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The  next  contention  of  the  defendant  is  this  :  That  by  the 
giving  of  some  moilgages  upon  the  lands,  after  the  issuing 
of  the  policy  of  insurance,  the  policy  was  made  void.  The 
condition  in  the  policy  is,  that  if  the  property  insured  should 
become  incumbered  by  mortgage,  judgment,  or  otherwise, 
the  policy  should  be  null  and  void  until  the  written  consent 
of  the  defendant  at  its  home  office  was  obtained. 

The  iiolicy  "was  issued  upon  buildings  and  upon  chattel 
property  in  them.  Some  part  of  both  were  burned.  The 
trial  court  ruled  tliat  by  reason  of  the  mortgages  given  after 
the  risk  was  taken,  the  condition  became  opemtive,  so  far 
that  the  plaintiff*  could  not  recover  for  her  loss  by  the  destruc- 
tion of  the  buildings,  but  that  she  might  recover,  notwith- 
standing that  condition,  for  the  chattels  lost. 

It  is  claimed  by  the  defendant,  that  not  only  was  the 
policy  avoided  as  to  the  buildings  insured,  but  as  to  the 
chattel  property  as  well.  This  depends  upon  whether  the 
contract  was  entire  or  severable  ;  whether  a  condition  admit- 
ted to  have  been  broken  as  to  a  part  of  the  whole  subject  of 
insurance,  was  thereby  broken  as  to  each  subject  of  insurance. 

It  has  become  the  law  of  the  case,  by  the  ruling  at  the 
circuit,  that  by  the  subsequent  incumbrance  upon  the  land 
and  the  buildings,  the  policy  became  null  and  void  as  to  the 
insurance  effected  upon  the  latter.  But  it  was  held  that  the 
policy  was  a  severable  contract,  and  remained  in  force  as  to 
the  chattel  property.  The  whole  contract  of  the  parties  is 
contained  in  one  written  and  printed  instrument.  So  that 
physically,  and  so  far  as  the  material  expression  and  embodi- 
ment of  it  is  concerned,  it  is  one  entii*e  contract  not  severable. 
Whether  it  is  sevei-able  in  law,  depends  upon  the  rules  which 
have  been  laid  down,  and  their  application  to  the  facts  in  the 
case.  If  the  part  to  be  performed  by  one  party  consists  of 
several  distinct  and  separate  items,  and  the  price  to  be  paid 
by  the  other  is  apportioned  to  each  item  to  be  perfonned, 
such  a  contract  will  be  generally  held  to  be  severable.  Thus 
where  one  had  bought  and  paid  for  two  distinct  pieces  of 
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land,  a  fixed  and  separate  sum  for  each,  and  was  evicted 
from  one  -while  he  remained  in  posssession  of  the  other  undis- 
turbed,  it  was  held  that  he  might  recover  for  the  loss  of  the 
one,  on  the  gi*ound  that  the  bargain  for  the  land  consisted  of 
two  distinct  conti'acts.  (Johnson  v.  Johnson,  3  B.  &  P., 
162;  see,  also,  Mayfield  v.  WadsUy,  3  B.  &  C,  357.)  The 
idea  that  there  is  a  distinct  price  to  be  paid  for.  each  item, 
seems,  when  it  is  present,  to  be  a  controlling  clement  in  the 
contract,  to  make  it  severable.  {Robinson  v.  Green,  3  Met., 
159.)  It  was  there  said,  that  if  there  was  an  express  promise 
to  pay  a  fixed  sum  as  a  compensation  for  the  entire  sale,  a 
different  question  would  have  been  presented ;  and  that 
where  an  entire  promise  is  made  on  one  entire  consideration, 
and  part  of  that  consideration  is  illegal,  it  may  avoid  the 
entire  contract.  (See,  also,  Carleton  v.  Woods,  8  Foster 
[N.  H.],  290.  In  Miner  v.  Bradley  (22  Pick.,  457),  the 
distinction  is  presented,  between  a  contract  for  several  articles 
for  a  gross  sum,  and  a  contract  for  several  articles  for  a 
different  price  for  each ;  the  first  being  an  entire  and  indi- 
visible contract,  and  the  latter  a  severable  contract.  The 
reason  of  the  rule  is  this :  That  in  the  contracts  thus  held 
to  be  entire,  no  means  are  afforded  by  their  terms,  by  which 
the  value  at  which  any  portion  was  estimated  by  either  party 
can  be  ascertained  ;  and  also  that  their  terms  do  not  indicate 
that  either  pai'ty  ever  contemplated  taking  any  portion  with- 
out taking  the  whole.  The  entirety,  therefore,  may  be,  and 
in  fact  legally  is,  the  only  express  consideration.  (Story  on 
Sales,  §  240.) 

When  these  rules  have  come  to  be  applied  to  a  contract 
for  insurance  on  different  pieces  of  property,  there  has  been 
a  contrariety  of  opinion.  It  seems  to  be  conceded  in  genei-al 
terms  that,  where  the  contract  is  entire,  a  breach  of  condition 
affects  all  the  property  at  risk ;  but  as  to  what  makes  an 
entire  contract  there  is  not  uniformity  of  ideas.  Thus  it  has 
been  held  that  a  policy  of  insurance  on  a  house  and  the 
furniture  therein,  though  they  were  separately  valued,  was 
an  entire  contract.     {Barnes  v.  Union  MuL  Fire  Ins.  Go.^ 
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51  Maine,  110,  and  cases  there  cited.)  So  in  Friesmuth  v. 
Agawam  Mut.  Fire  Lis.  Go.  (10  Cush.,  587),  a  policy  upon  dif- 
ferent properties,  sepaiutely  valued,  but  for  a  gross  premium 
was  held  an  entire  contract ;  though  some  stress  was  laid 
upon  the  fact  that  there  was  a  premium  note  which  was  a  lien 
upon  all  the  kinds  of  property.  In  Trustees  Fire  Atssiru 
V.  Williamson  (26  Pemi.  St.,  196)  three  buildings  insured  in 
one  policy  were  separately  valued,  yet  a  breach  of  a  con- 
dition by  a  prohibited  use  of  one,  was  held  to  avoid  the 
policy  as  to  all,  because  the  contract  was  entire.  On  the 
other  hand,  in  Loehner  v.  Home  MiU.  Ins.  Co.  (17  Mo.,  247, 
and  19  Mo.,  628),  it  was  held  that  a  misrepresentation  as  to 
the  title  or  character  of  a  house,  where  it  and  funiiture  were 
insured  by  one  policy,  did  not  avoid  the  policy  as  to  the 
furniture.  To  the  same  eflTect  are  Phoenix  Ins.  Co.  v.  Laio- 
rence  (4  Met.  [Ky.],  9,  and  dark  v.  ^eio  Eng.  Ins.  Co.<,  6 
Cush.,  342,  and  Hartford  Ins.  Co.  v.  Walsh,  54  111.,  164; 
KoontzY.  Hannibal  /Savings  and  Ins.  Co.,  42  Mo.,  126;  IkUe 
V.  Ins.  Co.,  14  Up.  Can.  Com.  PL,  548.) 

In  such  case,  we  mu^t  learn  whether  there  are  adjudications 
in  our  own  State  authorative  upon  us,  or  to  what  conclusion 
the  reason  of  the  case  will  lead  us.  The  earliest  case  in  this 
State  to  which  our  attention  has  been  called  is  Deidericks  v. 
Com.  Ins.  Co.  (10  J.  R.,  233),  which  ai*ose  on  a  marine 
policy  on  different  kinds  of  cargo  separately  valued,  but 
insured  for  a  premium  paid  in  gross.  It  was  held  that  there 
might  be  an  abandonment  of  one  of  the  kinds  of  cargo 
without  an  abandonment  of  the  others.  There  is  no  distinct 
enunciation  of  the  principle  upon  which  the  decision  wsis 
put,  though  the  idea  seems  to  be,  that  the  contract  of  insur- 
ance was  rendered  serverable  by  the  fact  of  a  separate  valu- 
ation on  each  kind  of  goods.  The  earlier  text-writere  were 
relied  upon,  and  the  result  not  reached  without  hesitation. 
The  opinion  is  by  Kent,  Ch.  J.,  who  afterwards  in  his  com- 
mentaries (vol.  3,  p.  *330),  has  stated  the  rule  in  a  cautious 
manner,  thus :  **  Unless  the  different  sorts  of  cargo  be  so 
distinctly  separated  and  considered  in  the  policy,  as  to  make 
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it  analogous  to  distinct  iusumnccs  on  diistinct  parcels,  there 
cannot  be  a  sepamte  abandonment  of  a  pait  of  the  cargo 
insured."  And  it  is  to  be  o!)served  that  in  the  case  cited  (10 
J.  R.,  suj)7'a)j  he  puts  his  conclusion  thus  carefully,  saying  : 
"There  is  nothing  very  unreasonable  in  this  doctrine,  and 
upon  the  sanction  of  such  authority,  and  in  the  a1)senco 
of  authority  to  the  contrary,  the  court  do  not  feel  them- 
selves at  liberty  to  reject  it."  Yet  it  is  an  adjudication,  at 
least  tending  to  the  result,  that  a  separate  valuation'  of 
different  subjects  of  insurance  makes  the  contract  of  insur* 
ance  severable.  Trench  v.  Chen.  Mutual  Insurance  Com- 
jpany  (7  Hill,  122)  was  a  case  of  an  insurance  by  one 
policy,  on  buildings  and  on  machinery  and  stock  therein, 
each  kind  of  property  being  separately  valued,  but  the 
premium  being,  so  far  as  appeara,  a  gross  sum.  There  was 
a  condition  that  the  application  should  state  the  relative 
situation  of  the  proijci-ty  to  other  buildmgs^  and  distance 
from  each,  if  less  than  ten  rods.  This  condition  was  not 
complied  with.  It  was  held  that  the  condition  was  appli- 
cable only  to  the  building  insured,  and  not  to  the  machinery 
and  stock  therein,  and  plaintiffs  were  allowed  to  recover  for 
the  property  insured  other  than  the  buildings.  There  was 
no  discussion  whether  the  contract  was  entire  or  severable. 
The  ground  of  decision  was  solely  that  the  condition  did  not 
contemplate  or  apply  to  property  other  than  buildings. 
Wilson  V.  Herkimer  County  Mutual  Insurance  Company 
(6  N.  Y.,  53)  was  a  policy  with  the  same  condition  as  in  the 
case  last  cited,  and  there  was  the  same  breach  of  it.  It  was 
on  chattiel  property  alone,  in  a  building.  It  was  distinctly 
held  that  there  is  no  difference  between  personal  and  real 
property  in  the  application  of  such  a  condition,  and  that  by 
the  breach  of  the  condition  the  policy  was  avoided.  This 
case  must  be  considered  as  practically  overruling  that  in  7 
Hill  {supra).  But  it  does  not  proceed  upon  the  ground  of 
the  entirety  of  the  contract  so  much  as  upon  the  considera- 
tion that  the  exposure,  and  hence  the  risk,  by  the  nearness 
of  other  buildings,  was  as  great  to  chattels  in  a  building 
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as  to  the  building  itself.  In  (Jliaffee  v.  Oattaraugus  CourUy 
Mutual  Insurance  Conipany  (18  N.  Y.,  376),  the  oppoi-t unity 
was  presented  of  making  the  distinction  taken  in  7  Hill 
{aupim)^  between  real  and  personal  property.  Both  that  case 
and  that  from  6  N.  Y.  {aupra)  are  cited,  but  the  distinction 
is  no  where  mentioned  or  suggested.  Another  case,  unre- 
ported, of  more  importance  to  the  matter  in  hand,  is  brought 
to  our  attention.  It  is  Heacock  v.  Saratoga  Mutual  Fire 
Insurance  Canypany,  decided  in  this  court  September  27, 
1856.  There,  was  a  policy  on  a  factoiy  and  machinery 
therein,  valued  separately  at  $750  each.  The  insured  did 
not  have  the  legal  title  to  the  real  estate.  He  was  permitted 
at  the  circuit  to  recover  for  the  machinery,  though  it  was 
objected  that  as  he  had  no  title  to  the  real  estate  the  policy 
was  void  as  to  that,  by  reason  of  a  general  clause  in  it,  which 
it  was  conceded  had  that  effect ;  and  that  being  void  in  part 
it  was  void  in  whole.  But  this  court  upheld  the  recovery, 
saying,  that  the  defendants  had  neither  the  letter  of  the  law 
nor  its  spirit  in  their  favor ;  that  a  policy  on  merchandize  is 
quite  different  from  a  policy  on  a  house  ;  that  if  two  houses 
are  insured,  whether  in  one  or  two  instruments,  there  is  a 
policy  of  insurance  on  each  house,  (which  is  tantamount  to 
declaring  that  a  contract  of  insurance  covering  two  houses 
is  a  severable  contract)  ;  that  if  there  is  an  insurance  of 
but  one  thing,  then  the  avoiding  of  the  insurance  as  to  that 
one  thing  avoids  the  whole  instrument ;  but  this  is  not  the 
case  where  more  than  one  subject  is  insui*ed,  whether  in  the 
same  or  in  different  instruments.  Though  there  wei^  dis- 
tinct rates  and  amounts  of  pi*emium  for  the  insurance  on  the 
different  kinds  of  property,  that  fact,  though  noted  by  the 
court,  does  not  seem  to  have  controlled  its  judgment ;  while 
stress  is  put  upon  the  other  &ct  that  the  insurance  was  for 
sei>arate  sums,  **  thus  showing  that  the  application  was  for 
two  distinct  insurances,  one  on  the  factory  for  a  separate  sum 
and  one  on  the  machinery  for  another  and  a  separate  sum." 
Indeed,  the  whole  reasoning  of  the  opinion,  upon  several 
clauses  of  the  policy,  is,  that  it  was  the  intention  of  the  par- 
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ties  to  it  to  treat  it  as  a  severable  contract  as  to  the  separate 
properties  named  in  it.  These  are  all  of  the  authorities  in 
this  State,  binding  upon  us,  which  have  come  to  our  notice. 
In  the  Supreme  Court,  since  1847,  there  have  been  several 
decisions  that  a  policy  upon  different  properties,  rendered 
void  as  to  one  of  them,  becomes  void  as  to  all ;  but  they  do^ 
not  notice  the  cases  above  cited,  (that  from  10  J.  R.,  and 
that  unreported  in  this  court)  ;  nor  is  there  in  any  of  them 
extended  discussion  given  to  the  question,  and  the  adjudica- 
tions in  other  States  seem  to  have  led  to  the  results  reached. 
We  will  follow  the  case  in  10  J.  R.,  and  that  in  this  court, 
not  only  on  the  ground  that  they  arc  authoritative,  but  that 
t^ey  ai-e  reasonable. 

It  is  plain  from  the  fact  of  a  separate  valuation  having 
been  put  by  the  parties  upon  the  different  subjects  of  the 
insurance,  that  they  looked  upon  them  as  distinct  matters 
of  contract.  The  effect  of  the  separate  valuation  was  to 
make  them  so.  No  matter  how  much  value  there  mio^ht 
have  been  in  any  one  of  those  subjects,  even  to  the  whole 
amount  of  the  policyj  had  it  been  totally  destroyed,  the 
defendants  could  not  have  been  made  liable  to  an  amount 
greater  than  that  named  in  the  policy  as  the  valuation  of  it. 
Thus  it  was,  at  the  inception  of  the  contract,  distinguished 
from  the  other  subjects  of  insurance,  and  the  contract  so  made 
as  to  be  capable  of  application  to  it  alone.  So  too,  if  but 
one  of  the  subjects  of  insurance  had  been  burned,  the  defend- 
ants, {cetei^is  paribus),  could  not  have  avoided  liability  to  pay 
for  that,  up  to  the  value  put  upon  it ;  and  if  not  wholly 
destroyed,  but  so  far  damaged  as  to  reach  in  deterioration 
the  value  put  upon  it  in  the  policy,  the  defendants  would 
have  to  pay  that  damage ;  and  that  subject  would  no  longer 
foim  a  pait  of  the  general  matter  insured,  and  hence  not  a 
part  of  the  continuing  contract.  Thus,  there  would  of 
necessity  be  a  severance  of  the  contract,  worked  out  by  the 
operation  of  its  own  terms.  Again  ;  the  principle,  in  the  case 
of  a  contract  about  several  things,  but  with  a  single  considera- 
tion in  gross,  is  this,  that  we  are  not  able  to  say  that  the 
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party  would  have  agreed  for  one,  or  for  more  thau  one  yet 
less  than  ail  of  them,  without  be  could  at  the  same  time 
acquire  a  right  to  have  them  all.  But  our  daily  experienoe 
and  observation  shows  that  an  insurance  comptmy  is  as  ready 
to  insure  buildings  without  insuring  the  contents,  and  the 
contents  without  insuring  the  buildings,  as  to  insure  them 
together  ;  so  that  that  principle  does  not  press  so  hard  in  con- 
sidering such  a  contract  as  that  before  us.  Besides ;  it  is  a 
rule  that  an  agreement  embracing  several  particulars,  though 
made  at  one  time  and  about  one  affair,  may  yet  have  the 
nature  and  operation  of  several  different  contracts ;  as  when 
they  admit  of  being  separately  executed  and  closed,  as  we 
have  instanced  just  above,  when  the  contract  may  be  taken 
distributively,  each  subject  being  considei*ed  as  forming  the 
matter  of  a  separate  agreement  after  it  is  so  closed ;  per 
Washinffton  J.  Perkins  v.  HarC  (11  Wheat.,  237-251); 
Modemer  v.  Hazlehitrst  (9  Gill.,  294).  In  our  judgment 
this  rule  applies  fitly  to  the  contract  in  hand.  It  admits  of 
being  separately  executed  and  closed  as  to  each  of  the  sepa- 
rate subjects  of  insurance.  When  one  species  of  the  property 
insured  is  burned,  the  contract  to  insure  as  to  that  may  be 
performed  i\&  to  that  alone.  The  insured  has  paid  the  pre- 
mium. A  fire  doing  damage  to  that  subject,  that  damage 
may  b^  paid  for  by  the  insurer,  and  that  subject  be  thus  put 
out  of  the  contract,  while  it  remains  in  fieri  as  to  all  the 
other  subjects  named  in  it.  When  there  are  several  subjects 
of  insintince  (as  there  are  fourteen  here)  separately  valued,  on 
which  a  gross  sum  is  insured  not  exceeding  the  aggregate 
of  that  valuation,  for  the  insurance  of  which  a  premium  in 
gross  is  paid,  it  is  easy  to  see  what  is  the  rate  of  premium  on 
the  whole  valuation,  and  what  is  the  amount  of  premium  on 
each  subject  insured.  .  This  being  so,  it  seems  fanciful  to  say, 
that  if  the  facts  thus  easily  reached  were  stated  m  detail  in 
the  contract  it  would  be  severable,  while  not  being  s[iecific- 
ally  spread  out  it  is  entire.  If  there  were  anji:hing  in  the 
terms  or  nature  of  the  particular  contract,  or  in  the  cireum- 
stances  of  the  ca^,  or  in  the  natui*e  of  the  different  subjects 
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of  the  insurance,  from  which  it  was  to  be  inferred  that  the 
insurer  would  not  have  been  likely  to  have  assumed  the  risk 
on  one  or  several  of  them,  unless  induced  by  the  advantage 
and  profit  of  having  a  risk  on  all,  that  would  be  a  rational 
cause  for  deeming  the  contract  entire.  But  when  for  aught 
that  appears,  when  indeed  it  is  as  likely  that,  the  insurer 
would  have  taken  a  risk^upon  any  one,  or  any  few,  of  the 
subjects  insured,  at  the  same  rate  of  premium  as  upon  the 
whole,  and  has  in  the  policy  so  separated  the  subjects,  and 
so  singled  them  out  by  a  specific  valuation,  as  that  there  is 
no  difficulty  in  distinguishing  one  of  the  subjects  from  the 
rest,  and  closing  the  contract  as  to  that  separately,  and  carry- 
ing forward  the  contract  as  to  the  rest,  it  does  result  that 
the  contract  is  severable  in  practical  operation  and  hence  in 
law.  And  so  also,  that,  though  there  may  have  been  some 
conduct  of  the  insiured  as  to  some  of  the  property,  not  evil 
in  itself,  but  working  a  breach  of  a  condition  in  its  letter,  the 
effect  of  that  breach  may  be  confined  to  the  insurance  upon 
that  property,  the  contract  as  to  that  be  held  avoided,  and 
as  to  the  other  subject^  held  valid. 

There  is  another  rule,  that  in  construing  the  consideration 
as  entire  or  distributed,  the  law  will  be  guided  by  a  respect 
to  general  convenience  and  equity,  and  by  the  good  sense 
and  reasonableness  of  the  particular  ease ;  for  it  must  be  sup- 
posed that  it  was  the  intention  of  the  parties  that  such  con- 
struction should  take  place,  in  the  occurrence  of  contingencies 
not  contemplated  and  provided  for  at  the  making  of  the  con- 
tract. {Brown  v.  Vinal^  8  Mete.,  533.)  Without  stating 
this  rule  in  terms,  the  argument  of  the  opinion  in  Heacock 
v.  SaraJtoga  Ins.  Co.  {suprd)^  is  the  expanded  expression 
of  the  logic  of  it.  That  opinion  is  much  occupied,  with  a 
consideration  of  different  conditions  in  the  policy  there,  and 
a  demonstration  of  the  inapplicability  of  them  to  the  case 
of  the  machinery,  though  applicable  to  the  case  of  the 
building. 

Now  let  us  lay  this  rule  by  the  side  of  the  facts,  in  the 
case  in  hand.  It  is  claimed  that  the  plaintiff  has  not  kept 
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the  conditions  of  the  contract.     The  breach  alleged  is  that 
she  has  put  or  suffered  incumbrances  upon  the  property 
insured.     She  has,  as  to  the  buildings  insured  ;  she  has  not, 
as  to  the  chattels  insured.     Perhaps  the  condition  is  literallj 
broken  by  an  incumbrance  upon  the  buildings.     But  as  was 
said  in  Ileacqck^a  Case  {supra)  as  to  similar  conditions  ;  the 
intention  of  both  paities  is  effected*  by  construing  the  phrase 
in  the  contract,  ^*  then  this  policy  shall  be  null  and  void," 
as  attaching  to  the  property  so  severally  situated,  as  to  come 
within  the  force  of  the  condition,  and  thus  treating  the  insur- 
ances as  sejmrate  on  each  property.     This  mode  of  reading 
various  phrases  in  the  policy  must  also  be  adopted  to  do  jus- 
tice to  the  insurers  in  contingencies  that  might  arise.     Thus, 
there  is  the  general  statement  in  it,  that  the  defimdants 
insure  the  plaintiff  to  the  amount  of  $6,000  on  the  prop* 
erty  nanied  in  it  and  described  in  the  application  and  survey ; 
and  the  defendants  agree  to  make  good  to  the  plaintiff  all 
damages,  not  exceeding  in  amount  the  sum  insured,  as  shall 
happen  to  the  property  specified.     It  would  not  be  correct 
construction  to  hold  the  defendants  to  pay  up  to  the  sum 
of  $6,000,  if  a  subject  of  the  insurance  worth  that  amount, 
but  separately  valued  at  a  less  sum,  was  damaged  ;    for 
the  resison,  that  the  fact,  of  a  separate  valuation   being 
expressed  in  writing  in  the  contract  explains  the  general 
language  of  the  printed  part  of  the  policy,  and  shows  the 
intention  of  the  parties  to  have  been  otherwise.      So  the 
saine  expression  in  writing  explains  the  general  printed  con- 
ditions, and  limits  the  effect  of  them  to  the.species  of  property 
insured,  which  has  in  fact,  by  the  act  of  the  insured,  been 
brought  within  the  scope  of  any  condition.     Similar  to  this 
is  the  application  of  a  statute  declaring  void  certain  transac- 
tions.    If  it  expressly  declares  an  entire  conveyance  void 
which  hps  in  it  on^  element   by  the  terms  of  the  statute 
inoperative,  then  all  is  void,  for  the  Legislature  has  chosen 
to  make  it  so,  but  it  is  not  on  any  other  principle  of  law ; 
per  CoMSTOCK,  J.,  Curtis  v.  Leavitt  (15  N.  Y.,  123).     If  a 
deed  is  m^e  vi/'i  some  evil  intent,  whether  such  intent  is 
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denounced  by  the  common  law,  ol*  by  a  statute,  then  it  is 
true  that  the  whole  is  void,  for  it  is  pervaded  by  a  single 
vice.  (Id.)  But  a  particular  provision  may  be  simply  void  or 
inoperative  by  the  common  law  or  by  statute,  and  all  the 
others  good.  (Id.)  Now,  what  is  there  in  the  circumstances 
of  this  case  which  should  lead  us  to  the  conclusion  that  the 
parties  intended  that  an  after  incumbrance  put  upon  the 
buildings  should  avoid  the  contract  in  totd  9  There  is  nothing 
to  show  that  an  incumbrance  upon  the  buildings  would  have 
been  an  objection  to  a  risk  on  the  chattel  property  ;  or  that 
the  opportunity  of  insuring  on  the  buildings  was  the  induce- 
ment to  taking  a  risk  also  on  the  chattels.  There  is  nothing 
in  the  nature  or  terms  of  the  contract  which  makes  it  so 
much  an  entirety,  as  that  it  is  at  all  difficult  to* tell  the 
amount  insured  on  the  buildings,  as  distinguished  from  that 
at  risk  upon  the  chattels.  There  is  nothing  to  show  that 
had  the  chattels  been'  insured,  without  insuring  the  buildings, 
the  premium  would  have  been  greater  or.  diflFerent.  The 
risks  are  not  necessarily  indivisible,  they  may  be  dealt  with 
in  separate  clauses,  and  are  made  up  of  distinct  and  inde- 
pendent sums  on  different  and  distinct  properties.  There 
may  be  reasons  which,  existing  as  to  one  class  of  the  prop- 
erty insured,  might  deter  an  insurance  company  from  taking 
a  risk  on  any  of  the  classes.  Some  such  general  cause,  as 
fraud  in  the  insured  as  to  one  class,  would,  in  its  nature, 
extend  to  the  whole  subject-matter  of  the  contract,  and 
vitiate  and  avoid  the  whole  contract  in  all  its  parts;  But  it 
is  difficult  to  conceive  how  an  act,  in  itself  not  evil,  though 
it  may  affect  one  of  the  classes  of  propeily  insured,  and  so 
affect  it  as  to  increase  the  hazard,  if  it  does  not  also  increase 
the  hazard  on  another  class,  should  operate  so  as  to  impair 
the  contract  as  to  that  latter  class.  The  principle  of  human 
nature,  upon  which  the  insurance  company  acts  when  it 
makes  a  condition,  that  it  shall  be  no  longer  bound  to  a  risk 
upon  buildings,  after  the  insured  has  incumbered  them,  is, 
that  the  insured  has  not  then  so  stroni?  a  selfish  interest  to 
keep  fire  from  them.     But  if  the  chattels  of  the  insured  kept 
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in  those  buildiugs  are  not  also  iucumbered,  that  priaciple 
docs  uot  work  as  to  them.  So  the  reason  for  the  imposition 
of  the  condition  is  not  then  present.  Why  then  should  it 
be  held  that  such  a  condition  in  a  policy  of  insurance,  sus- 
ceptible of  being  severed  and  separately  appropriated  to  a 
class  of  the  whole  subject-matter  of  insurance,  should,  not- 
withstanding, be  arbitrarily  applied  to  other  class  of  this 
subject-matter  not  within  its  provision  and  purpose  ? 

These  considerations  lead  us  to  the  conclusion  that  the 
contract  of  insurance  before  us  is  not  entire ;  that  it  is  divisi- 
ble ;  and  that  tne  breach  of  the  condition  made  by  the  plain- 
t^tr  applied  only  to  the  class  of  property  insured,  which  was 
the  immediate  subject  of  the  act  of  incumbrance  which 
constituted  that  breach. 

It  follows  that  the  judgment  appealed  from  should  be 
affirmed. 

All  concur,  except  Milleb,  J.,  absent. 

Judsrment  affirmed. 


,  ^    468' 

..^g-^v     Geosge  L.  Dale,  Bcspondent,  v.  The  Delaware,  Lagka- 

liUj£\  WANNA  AND  WESTERN  BaILROAD  COMPANY,  Appellant 

Plaintiff  was  a  paasenger  in  one  of  defendant's  can  9  he  was  seated  near 
an  open  window,  with  his  elbow  on  the  window-sill ;  while  passing  over 
a  bridge  his  elbow  was  struck  by  some  substance,  and  his  arm  broken. 
In  an  action  to  recover  damages  for  the  injur}',  the  git)unds  upon  which 
negligence  was  claimed  to  be  imputable  to  the  defendant  were^  that  the 
bridge,  which  was  a  truss  bridge  of  wood,  with  the  truss  woiiL  sheathed 
on  the  inside  with  boards,  was  too  narrow  for  the  safe  passage  of  the  car, 
and  that  it  was  out  of  repair,  some  of  the  boards  lining  the  truss  work 
being  warped  and  loose.  These  positions  were  controverted  hy  defend- 
ant.  It  appeared  that  some  months  after  the  accident  the  bridge  was 
removed  and  replaced  by  an  iron  bridge,  the  trusses  of  which  did  not 
come  up  as  high  as  the  wlndow-sills  of  the  cars,  and  the  change  of  material 
left  more  spaoe  between  the  sides  of  the  new  bridge  and  the  track.  The 
court  charged  the  Jury  that  they  might  **  take  that  fS&ct  into  consider- 
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ation  in  determining  whether  the  defendants  were  not  guilty  of  negli- 
genee  in  allowing  the  old  bridge  to  remain.  **    Hdd,  error. 

(Ai<gued  Apiil  2, 1878 ;  decided  May  21, 1878.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  by  plaintiff,  caused  by  defend- 
ant's negligence.  On  the  3d  August,  1871,  plaintiff  was  a 
passenger  in  one  of  defendant's  cars.  He  was  seated  near  an 
open  window,  with  his  elbow  on  the  window-sill.  While 
passing  over  a  bridge  his  elbow  was  struck  by  some  sub- 
stance and  his  arm  was  broken. 

The  further  material  facts  appear  in  the  opinion. 

Hamilton  Cole,  for  appellant.  The  court  erred  in  charg- 
ing the  jury  that  they  might,  in  determining  whether  defend- 
ant was  not  guilty  of  negligence  in  allowing  the  old  bridge 
to  remain,  consider  the  fact  that  it  had  replaced  it  by  a 
new  one  of  iron  and  wider.  (Dougan  v.  Oliamp.  Tr,  Co,, 
56  N.  Y.,  1;  Salters  v.  D.  and  H.  Co.,  3  Hun,  338;  King 
V.  N.  T.  Cent,  4  id.,  776;  Payne  v.  Troy  and  B.  Co,,  9 
id.,  526;  Sewell  v.  City  of  Cohoes,  11  id.,  626;  Baird 
V.  Daly,  68  N.  Y.,  547.)  Plaintiff"  was  chargeable  with 
notice  of  the  character  and  location  of  the  bridge.  [Mer- 
sey Dock  V.  Gibbs,  11  H.  of  L.  Cas.,  687;  McClurg's 
Case,  56  Pa.,  294,  297,  298;  7  All.,  207;  39  Ind.,  329;  5 
Bush.,  1.)  The  court  should  have  charged  as  requested, 
that  defendant's  agreement  or  undertaking  to  carry  the  plain- 
tiff safely  was  conditioned  upon  his  keeping  himself  entirely 
within  the  limits  of  the  car  intended  for  and  appropriated  to 
passengers.  {Todd  v.  Old  Colony  Co.,  3  All.,  18;  7  id., 
207;  /.  and  C  Co.  v.  Rvtherfurd,  29  Ind.,  82;  Pitts,  and 
McC.  Co,  y.  McClurg,  ^6  Pa.,  294;  Pitts,,  etc.,  Co.  v. 
Andrews,  39  Md.,  329;  L.  and  If.  Co.  v.  Sickings,  5  Bush.,  1; 
Holbrooh  v.  U and  B.  Co.,  12  N.  Y.,  236;  8iaie  v.  Grand 
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Trunk  Co.,  56  Me.,  176;  Palnier  v.  ITelit/,  56  N,  Y.,  637; 
Algur  y.  Gardner,  54  id.,  3fi4;  Hauae  v.  JLewis^  2  Keyes, 
359;  /Storey  v.  Brennan,  15  N.  Y.,  526,  528;  Laket/  v. 
Loarnisy  2  Hun,  516;  Underhill  v.  Harlem  Co.,  21  Barb., 
489;  ^rap^e  v.  icw-d,  67  N.  Y.,  500;  BoUh  v.  i^.  awi  A, 
Co.,  67  id.,  593.)  The  court  should  have  charged  that  the 
proof  was  insufficient  to  hold  the  defendant,  on  the  ground 
that  the  boards  on  the  side  of  the  bridge  were  loose  so  as  to 
be  dangerous  to  passengers.  {Cotton  v.  Wood,  98  C.  L., 
566 ;  BarUec  v.  Sark^n  Co.,  59  N.  Y.,  366;  McCaig  v. 
Erie  Co.,  8  Hun,  602;  Morrison  v.  iVT.  T.  and  Jf.  H.  Co., 
32  Barb.,  574;  Lewis  t.  B.  and  0.  Co.,  13  A.  L.  R.  [S.  S.], 
286;  Fay  v.  Grimstead,  10  Barb.,  321,  322;  UnderlUll  v. 
Harlem  Co.,  21  id.,  489;  Moore  v.  -E'm  Co.,  7  Lans.,  40.) 
It  was  error  to  receive  evidence  as  to  what  width  between 
the  outside  of  the  window  and  the  side  of  the  bridge  would 
constitute  a  properly  constructed  bridge.  Stoarttoaui  v. 
iT.  n  Cent.,  7  Hun,  571;  T.  P.  and  W.  Co.  v.  Canray,  68 
111.,  560;  Jeff.  Ins.  Co.  v.  Cotheal,  7  Wend.,  72;  Payne  v. 
Hodge,  7  Hun,  612.)  The  fact  of  the  accident  raised  no 
presumption  of  negligence  against  defendant.  {Gandy  v. 
C  and  N.  W.  Co.,  3  Iowa,  420;  Losee  v.  Bucfianan,  51 
N.  Y.,  476;  Curran  v.  Warren  C.  and  M.  Co.,  36  id.,  156; 
Curtis  V.  i?.  and  S.  Co.,  18  id.,  538;  Egerton  v.  Harlem 
Co.,  39  id.,  229;  Reed  v.  IT.  Y.  Cent.,  56  Barb.,  493; 
Brehm  v.  G.  W.  Co.,  34  id.,  256;  C7i7istie  v.  (?n>^*,  2 
Camp.,  79;  HoOrook  v.  CT.  and  /S^.  Cfa.,  12  K  Y.,  236.) 

Horace  E.  Smith,  for  respondent.  Defendant  was  bound 
to  use  every  precaution  which  human  skill,  care  and  fore- 
sight can  provide  in  adopting  new  improvements  on  its  road 
for  the  protection  of  its  passengers.  {Caldwell y.  2f.  ^.  Stbb. 
Co.,  47  N.  Y.,  282,  288;  Holbrook  v.  U.  and  S.  R.  Co.,  12 
id.,  236,  243;  S.  &  B.  on  Neg.,  §  447.)  Plaintiff  was  only 
bound  to  exercise  that  ordinary  prudence  and  attention  a 
person  would  use  under  the  cirtiumstjinces.  (S.  <&  R  on 
Keg.,  §  282;  Cook  v.  JV^.  Y.  C  R.  R.  Co.,  a  Keyes,  479; 
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JEtiise  V.  H.  li.  li.  JR.  Co.,  35  N.  Y.,  9,  26.)  Proof  as  to 
the  width  of  the  bridge  was  proper.  {Brehm  v.  G.  W.  R. 
Co.,  34  Barb.,  256,  260,  275-276;  Wild  v.  N.  Y.  and 
Austin  8.  M.  Co.,  59  N.  Y.,  644;  McGrath  v.  JST.  Y.  and 
H.  R.  R.  R.  Co.,  63  id.,  522;  West,  and  Phila.  R.  R.  Co. 
V.  McElwee,  67  Penn.  St.,  311.) 

Earallo,  J.  The  grounds  upon  which  negligence  was 
claimed  to  be  imputable  to  the  defendant  were,  that  the 
bridge  was  too  narrow  for  the  safe  passage  of  the  car  in  which 
the  plaintiff  was  riding,  and  that  the  bridge  was  out  of  repair, 
some  oi  the  boards  on  the  side  being  loose  and  warped,  and 
liaUe  to  project ;  and  it  was  urged  on  the  trial  that  the  injury 
to  the  plaintiff's  arm  was  attributable  to  these  defects  in  the 
bridge.  All  these  positions  were  controverted  by  the  defend- 
ant. It  claimed  that  the  side  of  the  car  not  having  come  in 
contact  with  any  part  of  the  bridge  the  plaintiff's  elbow 
could  not  have  been  hit,  unless  it  projected  out  of  the  win- 
dow, beyond  the  side  of  the  car,  and  that  it  was  negligent 
on  his  part  to  occupy  the  window  with  his  arm,  or  to 
allow  any  part  of  his  arm  to  project  out  of  it.  It 
appeared  in  evidence  that  the  bridge  in  question  was 
constructed  of  wood.  It  was  a  truss  bridge,  the  inside  of 
the  truss-work  being  covered  yn\h  a  sheathing  of  boards.  The 
distance  between  the  outside  of  the  window-sill  of  the  car 
and  the  inside  of  the  truss- work  on  the  side  on  which  plain- 
tiff was  sittmg  was  seven  inches.  The  bridge  had  been  in 
use  a  number  of  years  before  the  accident,  about  fifty  passen- 
ger trains  crossing  it  daily.  The  accident  took  place  in 
August,  1871.  In  the  following  year  the  wooden  bridge 
was  taken  down  and  a  new  one  of  Iron  placed  upon  the  same 
foundation.  The  trusses  of  the  new  bridge  did  not  rise  as 
high  as  the  window  sill.  Testimony  was  received,  under 
objection,  to  the  effect  that  on  the  new  bridge  the  distance 
between  the  rails  and  the  sides  of  the  trusses  were  greater 
than  on  the  old  one  ;  but  it  appeared  that  this  difference 
arose  from  the  fact  that  the  new  trusses  being  of  iron  occu- 


472  Dale  d.  Dbl.,  Lack,  and  W.  R.  R.  Co.      pf  arch. 

Opinion  of  the  Court,  per  Rapallo,  J. 

pied  less  space  than  the  wooden  ones.  The  judge,  at  the 
trial,  submitted  to  the  jury  the  question,  among  others, 
whether  the  old  bridge  was  too  narrow  for  the  cars  used  upon 
it ;  and  he  specially  called  their  attention  to  the  fact  that  it 
appeared  that  some  few^  months  after  the  accident  a  new  iron 
bridge  was  built  and  placed  upon  the  same  foundation  as  the 
old  bridge,  but  that  it  was  wider,  because  of  the  material 
being  iron  instead  of  wood,  and  lie  charged  the  jury :  "  You 
may  take  that  fact  into  consideration  in  determining  whether 
the  defendants  were  not  guilty  of  negligence  in  allowing  the 
old  bridge  to  remain." 

We  think  that  this  was  error.  The  change  in  the  bridge, 
from  wood  to  iron,  was  made  a  considerable  time  after  the 
accident,  and  there  was  no  circumstance  or  evidence  connect- 
ing it  in  any  way  with  that  occurrence,  or  tending  to  show 
that  it  was  other  than  an  ordinary  betterment  of  the  road. 
The  circumstance  that  the  change  of  material  left  more  space 
between  the  sides  of  the  trusses  and  the  track  was  too 
remote,  we  thhik,  to  have  afforded  legitimate  ground  for  an 
inference  by  the  jury  that  the  change  was  made  for  the  pur- 
pose of  obtaining  that  increase  of  space,  or  that  it  was  a  con- 
cession on  the  part  of  the  defendant  that  the  old  bridge  was 
too  nan'ow  for  safety.  It  was  a  mei'e  incident  of  the  change  of 
material.  Furtheimore,  the  increased  space  was  of  no  import- 
ance as  bearing  upon  the  safety  of  -  pa.ssengers,  when  resting 
their  arms  upon  the  window-sills,  for  in  the  new  bridge  the 
trusses  were  not  as  high  as  the  sills.  The  case  is  not  analogous 
to  those  in  w^hich  evidence  has  been  admitted  of  the  I'epairing 
of  a  road  immediately  after  an  accident.  In  such  a  case  the 
making  of  the  repairs  may  be  regarded  as  some  evidence  that 
they  were  needed,  and  consequently  that  the  road  was  out  of 
repair.  But  this  was  not  a  case  of  repairs.  It  was  a  change 
in  the  material  and  construction  of  the  bridge,  made  long 
after  the  accident,  and  an  improvement  which  may  have  been 
induced  by  considerations  having  no  reference  whatever  to 
the  safety  of  the  arms  of  passengers.  There  was  a  great  deal 
of  testimony  as  to  the  old  bridge  being  in  safe  condition  at 
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the  time  of  the  accideut,  and  from  the  prominence  given  hi 
the  charge  to  the  fact  of  its  subsequent  replacement  by  an 
iron  bridge,  that  circumstance  may  have  been  the  turning 
point  in  the  mind  of  the  jury.  We  think  that  this  change 
bore  too  remotely,  if  at  all,  upon  the  question  to  justify  its 
submission  to  the  jury  as  a  ground  for  finding  negligence  in 
using  the  old  bridge,  and  that  upon  this  exception  a  new  trial 
should  be  granted.  As  the  other  exceptions  may  not  arise 
upon  a  new  trial  it  is  not  necessary  now  to  pass  upon  them. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Miller,  J.,^  absent. 

Judgment  reversed. 


Elihu  H.  Gboter,  Bespondent,  v.  John  A.  Morris  et  al., 

Appellants.  I73  471 

Lotteries  authorized  by  tlie  laws  of  another  State  are  tmlawful  here,  and 
are  illegal  within  the  meaning  of  the  provisionB  of  the  Revised  Statutes 
(1  R.  S.»  667,  (  32),  authorizing  the  purchaser  of  a  ticket  in  any  "  illegal 
lottery  **  to  sue  for  and  recover  double  the  sum  paid,  with  double  costs. 

"Where  sales  of  lotteiy  tickets  are  made  through  an  agent,  who  receives 
the  purchase-money  and  accounts  to  his  principal  therefor,  an  action 
may  be  maintained  against  tbe  latter  under  said  provision. 

It  is  not  necessary,  in  such  an  action,  for  the  plaintiff  to  show  that  the  iden- 
tical money  paid  by  him  v/as  remitted  to  and  received  by  the  principal. 

The  right  of  the  plaintiff  to  recover  is  not  affected  by  the  fact  that  the 
agent  individually  loaned  him  the  money  to  make  the  purchase,  he  hav- 
ing repaid  the  loan. 

As  to  whether  an  action  may  be  brought  against  the  agent,  qiuBre, 

The  one  year's  statute  of  limitations  (Code,  $  96)  does  not  apply  to  such  an 
action ;  it  is  not  an  action  "  for  a  penalty  or  forfeiting,  given  in  whole  or 
in  part  to  any  person  who  will  prosecute  for  the  same,** 

If  the  action  is  to  be  regarded  as  one  for  a  i)enalty  or  forfeiture,  it  comes 
within  the  three  years*  limitation  prescribed  in  cases  '*  where  the  action 
is  given  to  the  party  aggrieved.**    (Code,  §  92.) 

tt  is  proper  to  unite  in  a  single  action*  claims  to  recover  back  moneys  paid 
on  several  separate  purchases,  and  the  rule  of  recovery  in  such  an  action 
is  double  the  aggregate  sum  paid  for  the  tickets,  with  double  costs. 

I^Oier  V.  The  N.  T.  C.  and  H.  R^R,  R.  Ok  (46  N.  Y.,  644),  distinguished. 

SicKBLs.— Vol.  XXVIII.         60 


474  Qhotbr  «•  "MdBRis  et  al.  [tBfardi, 


t3liBtteiii6iit  of  case. 


It  Is  not  discretiooary  trith  the  ooart^  in  sach  an  flbctkm*  whether  or  not  to 
award  a  recovery  for  double  the  sum  paid. 

It  is  not  necessary  for  the  plaintiff  to  produce  on  the  trial  the  tickets  par- 
chased,  or  to  account  for  theii*  loss ;  the  action  is  not  founded  upon  any 
contract  evidenced  by  the  tickets,  or  right  acquired  thereunder. 

Where,  in  such  an  action,  it  appeared  that  dsfendants  had  fiimiihed  lottery 
tickets  to  an  agent  for  sale,  and  that  the  latter  had  sold  to  plaintiff^  kM, 
that  the  account  kept  by  the  agent,  and  testified  by  him  to  be  correct, 
of  his  transactions  with  the  plaintiff  was  properly  i^eceived  in  evidence 
for  the  purpose  of  showing  the  dates  and  amounts  of  the  transactionB. 

(Argued  April  12, 1878 ;  decided  May  21, 1878.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee. 

The  nature  of  the  action  and  the  facts  are  set  forth  suffi- 
ciently in  the  opinion* 

John  Graham,  for  appellants.  Plaintiff  was  bound  to  pro- 
duce on  the  trial  the  tickets  purchased  by  him.  (^Wylde  v. 
JVo.  R.  li.  Co.  of  If.  j;,  63  N.  Y.,  166;  Blade  v.  JSr(^n(L 
12  Wend.,  178.)  The  statute  giving  the  action  created  a 
penalty,  and  as  it  was  not  brought  within  one  year  of  the  com- 
mission of  the  alleged  offense,  it  was  barred.  (Code,  §  96; 
Meech  v.  Sterner,  19  N.  Y.,  26;  Fisher  v.  N.  T,  C,  etc.,  R. 
R.  Co,,  46  id.,  645;  Coming  v.^McCuUough,  1  id.,  47,  58; 
Wiles  v.  Swjdam,  64  id.,  173,  176,  177;  Mer.  Bk.  v.  Bliss, 
35  id.,  412;  Hintermister  v.  First  Nat.  Bk.,  64  id.,  212.) 
If  plaintiff  could  recover  at  all,  it  would  be  only  for  a  single 
penalty.  {Sturgis  v.  Spofford,  45  N.  Y.,  446:  Fisher  v. 
JSr.  Y.  C,  etc.,  R.  R.  Co.,  46  id.,  644;  Suydam  v.  Smith,  62 
id.,  383;  Stewart  v.  Met.  Bd.  of  Health,  33  How.  Pr.,  4; 
Mack  V.  McCullock,  2  id.,  1127;  Sing  v.  Havens,  25  Wend., 
420;  4  id.,  216;  Broton  v.  Bristol,  1  Cow.,  176;  Limngston 
V.  Platner,  id.,  175;  Newcamb  v.  BuUerfield,  8  J.  R.,  342.) 
Plaintiff,  to  recover,  was  bound  to  show  that  his  identical 
money  had  been  paid  over  to  defendants.  {Rolfe  v.  Delmar, 
7  Eobt.,  80;  Negky  v.  Devlin,  12  Abb.  Pr.  [N.  S.],  210.) 
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Plaintiff  could  not  recover  double  costs.  (Seymour  v.  Bil- 
lings,  12  Wend.,  285;  Porter  v.  Willet,  U  Abb.  Pr.,  319; 
Stoddard  v.  Clark,  9  Abb.  Pr.  [N.  S.],  310;  JSarOe  v.  Gil- 
man,  18  N.  Y.,  260.) 

George  F.  Danforth,  for  respondent.  Plaintiff  was  not 
liniLtcd  to  one  year  within  which  to  bring  his  action.  (1 
B.  S.,  619,  §  32;  Code,  §  96.)  Plaintiff  was  entitled  to 
recover  double  the  sum  paid  for  each  ticket.  (1  R.  S.,  619, 
§  32;  Fisher  v.  'J!T.  Y.  (7.,  etc.,  46  N.  Y.,  644,  655;  Suydam 
V.  Smith,  52  id.,  388;  HirUerminster  v.  First  NaJt.  Bk.,  64 
id.,  212. 

Andrews,  J.  The  plaintiff  commenced  this  action  March 
12, 1867,  to  recover,  under  section  thirty-two  of  the  article 
of  the  Eevised  Statutes,  entitled  "of  raffling  and  lotteries," 
double  the  sum  of  money  paid  by  hinl  on  the  purchase  of 
lottery  tickets  from  the  defendants.  This  section  is  as  fol- 
lows :  **  Any  person  who  shall  purchase  any  share,  interest, 
ticket,  certificate  of  any  share  or  interest,  or  part  of  a  ticket, 
or  any  paper  or  instrument  purporting  to  be  a  ticket,  or  share 
or  interest  in  any  ticket,  or  purporting  to  be  a  ceiliiicate  of 
any  share  or  interest  in  any  ticket,  or  in  any  portion  of  any 
illegal  lottery,  •  may  sue  for  and  recover  double  the  sum  of 
money,  and  double  the  value  of  any  goods  or  things  in  action, 
which  he  may  have  paid  or  delivered  in  consideration  of  such 
purchase,  with  double  costs  of  suit."     (1  R.  S.,  667.) 

The  action  was  tried  before  a  referee,  who  found  that  the 
appellants  were  owners  and  managers  of  several  lotteries 
authorized  by  the  State  of  Kentucky  ;  and  that  between  the 
1st  day  of  June  and  the  15th  day  of  November,  1364,  they, 
through  their  agent  at  Bochester,  sold  to  the  plaintiff  tickets 
in  these  lotteries  to  the  amount  of  $6,148.36,  for  which  the 
plaintiff  paid  to  them  that  sum  ;  and  he  directed  judgment  for 
the  plaintiff  for  double  the  sum  so  paid,  with  double  costs  of  the 
action.  The  Constitution  of  182 1  (art.  6,^11)  prohibited  there- 
after the  authorizationof  lotteries  in  this  State,  and  required  the 
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Legislature  to  pass  laws  to  prevent  the  sale  of  lottery  tickets, 
except  in  lotteries  already  provided  for  by  law.  The  excep- 
tion was  inserted  for  the  protection  of  persons  who  held 
unexpired  lottery  grants,  made  by  the  Legislature  prior  to 
the. adoption  of  the  Constitution,  some  of  which  were  still  in 
force  when  the  Revised  Statutes  were  passed.  These  grants 
were  finally  sui'rendered  by  the  holders  in  1833,  and  by 
statute  passed  in  that  year  it  was  declared  that  at  the  close 
of  the  year  **  all  and  every  lottery  heretofore  granted  or 
authorized  within  this  State  shall  absolutely  cease  and  deter- 
mme."     (Laws  of  1833,  p.  484,  §  1.) 

The  words  "illegal  lottery,"  in  the  thirty-second  section 
of  the  statute,  were  used  to  confine  the  operation  of  the 
section  to  cases  of  the  purchase  of  lottery  tickets  in  lotteries 
not  authorized  by  the  laws  of  the  State,  and  to  exclude  cases 
where  money  or  property  was  paid  or  received  on  the  pur- 
chase of  tickets  in  lotteries  authorized  thereby.  The  inten- 
tion was  to  give  the  right  to  restitution  in  all  cases  where 
such  remedy  did  not  interfere  with  lottery  grants  or  fi-an- 
chises,  existing  under  the  laws  of  this  State.  The  twenty- 
sixth  section  declares  that  every  lottery,  other  than  such 
as  has  been  authorized  by  law,  shall  be  deemed  unlaw- 
ful and  a  common  or  public  nuisance.  Lotteries  author- 
ized by  the  laws  of  other  States  are  unlawful  here,  and  are 
illegal  within  the  meaning  of  the  thirty-second  section.  This 
is  conclusively  settled  by  the  decisions  constnihig  other 
and  cognate  sections  of  the  statute.  {TJie  People  v. 
Sturdevant,  23  Wend.,  418 ;  Charles  v.  The  People,  1 
N.  Y.  Rep.,  180.)  The  last  was  the  case  of  an  Indict- 
ment for  publishing  an  account  of  an  "illegal  lottery," 
contrary  to  the  provisions  of  the  twenty-eighth  section  ;  and 
it  was  held  that  the  offense  was  committed  by  the  publica- 
tion here  of  a  lottery  authorized  by  the  laws  of  another  State. 
It  was  no  defense,  therefore,  that  the  tickets  purchased  by 
the  plaintiff  were  in  lotteries  authorized  by  the  State  of 
Kentucky. 

The  further  point  is  taken  that  an  action  under  the 
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statute  can  ouly  be  maiutained  against  the  actual  seller 
and  vendor  of  the  tickets,  and  that  where  the  sale  is 
made  through  an  agent,  who  receives  the  purchase  money, 
the  principal  is  not  liable,  although  the  agent  accounted  to 
him  and  he  accepted  and  retained  the  fruits  of  the  business. 
This  point  is  not  tenable.  The  section  does  not  in  terms 
declare  against  whom  the  action  shall  be  brought.  The 
twenty-ninth  section  prohibits  the  sale  of  lottery  tickets,  and 
makes  such  sale  a  misdemeanor,  and  the  thirty-second  sec- 
tion, which  authoiizes  an  action  by  the  purchaser  to  recover 
double  the  sum  paid,  by  necessary  implication  designates  the 
seller  as  the  person  against  whom  the  action  is  to  be  brought. 
The  defendants  were,  according  to  common  understanding 
and  in  a  legal  sense,  sellers  of  the  tickets.  They  sent  tickets 
to  their  principal  agent  at  Bochester,  who  with  their  knowl- 
edge and  by  their  authority,  as  the  testimony  tends  to  show, 
distributed  them  to  Thomas  and  others,  sub-agents,  who  acted, 
in  sellmg  them,  merely  as  their  agents  and  instilments,  and 
the  money  paid  by  the  plaintiff  to  Thonms,  through  whom 
the  sales  were  made,  was  accounted  for  to  the  defendants. 
It  may  very  well  be  that  the  plaintiff  could  have  brought 
his  action  under  the  statute  against  Thomas,  regarding  and 
treating  him  as  the  seller ;  but  the  object  of  the  section  was 
to  discourage  the  business  of  selling  lottery  tickets,  and  it 
would  go  very  far  to  defeat  its  benificent  puri)ose  if  it  should 
be  held  that  the  owners  and  managers  of  lottery  schemes 
could  escape  personal  liability  under  this  section,  and  deprive 
the  purchaser  of  any  substantial  remedy  by  the  easy  device 
ojf  appointing  irresponsible  agents  to  make  the  sales. 

It  was  unnecessaiy  for  the  plaintiff  to  show  that  the  iden- 
tical money  paid  by  him  was  remitted  to,  and  received  by, 
the  defendants.  The  principal  agent  at  Bochester  remitted 
the  balance  in  his  hands  monthly  to  the  defendants,  and 
they  were  advised  daily  of  tlie  tickets  sold.  This  action 
is  not  analogous  to  the  actions  of  trover  or  replevin, 
and  it  was  sufficient,  to  establish  the  right  of  action, 
that  the  defendants  received  the  benefit  of  the  money  paid 
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by  the  plaintiff.  Nor  did  the  fact  that  the  agent,  Thonuis, 
semetimes  advanced  money  by  way  of  loan  to  the  plaintiff 
to  pay  for  the  tickets  affect  his  right  to  recover.  The  loans 
were  repaid  by  the  plaintiff,  and  the  referee  finds  that  the 
credit  extended  by  Thomas  was  a  personal  transaction  between 
him  and  the  plaintiff,  to  which  the  defendants  were  not  par- 
ties. 

The  defendants  in  their  answer,  among  other  defenses, 
relied  upon  the  limitation  of  one  year  contained  in  section  96 
of  the  Code,  which  provides  that  "an  action  upon  a  statute 
for  a  penalty  or  forfeiture,  given  in  whole  or  in  part  to  any 
person  who  will  prosecute  for  the  same,  must  be  commenced 
within  one  year  after  the  commission  of  the  offense,"  etc. 
The  actions  referred  to  in  this  section  are  those  which  are  tech- 
nically known  as  qui  tarn  or  pcpidar  actions,  given  by  statute 
for  the  recovery,  in  whole  or  in  part,  of  forfeitui'es  or  penalties 
to  any  person  who  may  sue  for  the  same.  (3  Bl.  Com.,  160.) 
It  is  a  conclusive  answer  to  the  defense  based  upon  this 
section  that  the  cause  of  action  is  not  within  its  terms.  The 
action  is  not  for  a  penalty  or  forfeiture  given  by  statute 
**  to  any  person  who  will  prosecute  for  the  same,"  but  for  a 
sum  of  money  which  can  be  recovered  by  the  purchaser  of 
lottery  tickets  and  by  no  one  else.  If  the  action  is  to  be  re- 
garded as  an  action  for  a  i)enalty  or  forfeiture,  it  comes  within 
the  limitation  of  three  years  prescribed  in  the  ninety-second 
section,  it  being  **an  action  upon  a  statute  for  a  penalty  or 
forfeiture  where  the  action  is  given  to  the  party  aggrieved." 
The  thirty-second  section  of  the  lottery  statute,  by  allow- 
ing the  purchaser  of  lotteiy  tickets  to  recover  back  money 
paid  therefor,  treats  him.  as  the  aggrieved  party.  But  it  is 
unnecessary  to  determine  whether  the  action  is  strictly  for  a 
penalty  or  forfeiture  so  as  to  bring  it  within  the  ninety-second 
section.  If  not,  then  the  six  veara  limitation  prescribed  by 
the  ninety-first  section  applies ;  but  whether  the  action  is 
governed  by  the  ninety-first  or  ninety-second  sections,  it  was 
not  barred  by  the  statute. 

The  referee  in  awarding  judgment  for  double  the  sum 
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found  by  him  to  have  been  paid  by  the  plaintiff  for  the 
purchase  of  tickets,  followed  the  express  language  of  the 
statute.  The  right  of  the  plaintiff  to  unite  in  a  single 
action — claims  to  recover  back  money  paid  on  separate  pur- 
chases of  tickets — cannot  be  doubted;  and  where  several 
causes  of  action  are  united  the  rule  of  recovery  is  double  the 
aggregate  sum  paid  for  the  tickets,  with  double  costs. 

The  case  of  Fishery.  TheN.  Y.  C.  andU.  R.  R.  R.  Co.  (46 
N,  Y. ,  644),  as  was  observed  in  Suydam  v.  ISmith  (5  2  id.;  388), 
was  decided  upon  the  peculiar  language  of  the  statute  under 
which  the  action  was  brought,  and  which,  as  construed 
by  the  court,  limited  the  recovery  in  any  action  to  the 
excessive  fare  paid  and  fifty  dollani  in  addition.  The 
judgment  in  that  case  was  sustained  for  the  aggregate 
excess  of  illegal  fare  exacted  by  the  def^dant  on  the  seveml 
occasions  set  forth  in  the  complaint,  and  a  single  penalty. 
There  is  no  room  for  doubt  as  to  the  meaning  of  the  thirty- 
second  section  of  the  lottery  act,  and  we  camiot  refuse  to 
give  effect  to  its  plain  language. 

The  claim  of  counsel  that  the  words  "may  sue  for  and 
recover  double  the  sum,"  makes  it  discretionary  with  the 
court  to  award  a  recovery  of  double  the  sum  paid  or  not,  cannot 
be  sustained.  If  the  discretion  exists  to  limit  the  recovery 
to  the  actual  amount  paid,  the  discretion  also  exists  to  deny 
any  recovery,  as  the  words  "may  recover,"  apply  to  the 
whole  cause  of  action.  Double  costs  were  also  properly 
awarded. 

The  objection  to  the  introduction  of  the  account  kept 
by  ThomQ3,  of  his  transactions  with  the  plaintiff,  was 
properly  overruled.  The  fact  that  the  defendants  had  fur- 
nished lottery  tickets  to  Thomas  for  sale  through  their  prin- 
cipal agent  McKinney,  and  that  he  had  sold  lottery  tickets 
to  the  plaintiff,  had  been  proved  without  objection.  The 
account  contained  the  dates  and  amount  of  the  several  sales, 
and  Thomas  testified  to  its  correctness.  For  the  purpose  of 
showing  the  dates  and  amounts  of  the  transactions,  the 
account  was  clearly  competent.     (1  Greeul.  on  Ev.,  ^  115.) 
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It  was  unuecessary  for  the  plamtiff  to  produce  the  tickets 
purchased,  or  to  account  for  their  loss.  The  action  was  not 
founded  upon  any  contract  evidenced  by  the  tickets,  or  right 
acquired  thereunder.  The  tickets,  as  we  gather  from  the 
evidence,  were  tokens  containing  numbers  and  marks  which 
to  the  uninitiated,  would  convey  little  if  any  meaning. 
They  had  accomplished  their  purpose  when  the  drawing 
was  past.  There  is  no  presumption  that  such  instruments 
are  retained,  and  it  was,  we  think,  competent  to  prove  the 
purchase  by  the  plaintiff  of  lottery  tickets,  without  produc- 
ing these  tokens  or  accoimting  for  their  non-production. 
{Glirysler  v.  Renoia,  43  N.  Y.,  209.) 

We  have  considered  all  the  questions  presented  by  the 
counsel  for  the  defendants,  and  are  of  opinion  that  none  of 
them  furnish  any  ground  for  the  reversal  of  the  judgment 

The  judgment  is  therefore  affirmed. 

All  concur,  except  Church,  Ch.  J.,  not  votuig. 

Judgment  affirmed. 
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7S  48d|        An  unpaid  premium  upon  a  policy  of  life  insurance  is  not  an  "  indebted- 
140 — 28|  ness,"  within  the  meaning  of  the  statute  of  Massachusetts  providing 

for  the  continuance  and  validity  of  such  a  policy  for  a  limited  period 
after  failure  to  pay  the  premiumy*and  for  ascertaining-  the  period  in  each 
case ;  the  unpaid  premium,  therefore,  cannot  be  deducted  fit)m  the  net 
value  of  the  policy  in  determining  the  amount  of  premium  for  temporary 
insurance. 
One  S.  a  brother  of  plaintiff,  also  being  indebted  to  her,  faisured  his  life  for 
her  benefit  with  defendant ;  the  policy  required  notice  of  claim  and  proof 
of  death  to  be  submitted  to  the  company  within  ninety  days  after  the 
decease  of  the  insured.  The  policy  was  obtained  through  an  agent 
of  defendant  at  H.,  whose  duty  it  was  to  keep  a  register  of  deaths 
of  persons  insured,  and  to  give  notice  to  defendant ;  who  was  also 
provided  by  defendant  with  blanks  to  be  furnished  the  parties  for  proof 
of  death.  The  agent  was  informed  of  the  death  of  S.  four  days  there- 
after, made  an  entry  thereof  and  gave  notice  to  defendant ;  ten  days 
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thereafter  plaintiff  called  VLpon  said  agent  who,  in  answer  to  an  inquiry 
as  to  what  was  to  be  done,  implied,  that  nothiug  could  be  done  because 
'*  the  policy  had  lapsed  and  was  void."  No  blanks  were  furnished,  and 
defendant  i*efused  to  pay  on  the  ground  stated.  After  the  expiration  of 
the  ninety  days,  plaintiff's  counsel  wi-ote  to  defendant  stating  that  plain- 
tiff had  been  misled  by  the  information  of  defendant's  agent  in  not  fur^ 
Dishing  proofs  of  loss,  to  which  defendant  answei^  that  the  counsel  bad 
mistaken  the  grounds  of  defendant's  refusal  to  pay,  and  placed  its  objec- 
tion on  the  ground  of  the  expiration  of  the  policy.  Blanks  were  fur- 
ni^ed  by  defendant  on  request,  and  proofs  of  loss  made  out,  which  were 
received  and  retained  by  it  without  objection.  Hddf  that  the  action  of 
defendant  was  a  waiver  of  the  objection  that  proofs  were  not  furnished 
In  due  time,  and  estopped  it  from  interposing  that  objection  as  a  defense ; 
that  the  fact  that  the  acts  relied  upon  as  a  waiver  transpired  after  the 
expiration  of  the  prescribed  time  did  not  detract  from  their  effect ;  a  new 
consideration  in  such  case  is  not  necessary  to  constitute  a  waiver. 

Undenoood  v.  The  Ihrmer^  Jovnt  Stack  Ins,  Co.  (57  N.  Y.,  500),  distin- 
guished and  limited. 

Also  held  (MiLLBBy  J.,  Obubch,  Ch.  J.,  and  Rapallo,  J.,  concurring),  that 
the  statement  of  the  agent  which  misled  pliuntiff,  and  was  the  cause  of 
the  omission  to  furnish  the  proofs  in  due  time,  was  within  the  sphere  of 
his  authority,  and  bound  the  plaintiff,  and  that  it  was  a  waiver  of  the 
condition. 

Also  heldt  that  plaintiff  occupied  a  position  bringing  her  within  the  excep- 
tion of  the  statute  prohibiting  wager  policies  (1  R.  S.,  662,  $  10);  and  that 
the  recovery  could  not  be  limited  to  the  amount  loaned  by  plaintiff  to  the 
insured. 

A  defense  to  a  policy  of  insurance  that  it  is  a  wager  policy,  to  be  available^ 
most  be  set  up  by  answer. 

(Argued  April  4, 1878;  decided  May  21, 1878.) 

AppEAii  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department  aflSmiing  a 
judgment  in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee,  affirming  an  order  and  denying  a  motion  for  a  new 
triaL 

This  was  an  action  upon  a  policy  of  life  insurance  for 
$5,000,  issued  by  defendant,  a  Massachusetts  corporation, 
upon  the  life  of  William  W.  Sclye,  made  payable  to  plaintifil 
Plaintiff  was  a  sister  of  the  insured  ;  he  was  also  her  debtor 
at  the  time  of  the  issuhig  of  the  policy  to  the  amoimt  of 
$1,200.  The  referee  gave  judgment  for  the  amount  of  the 
policy,  with  interest  from  ninety  days  after  receipt  of  proof 
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of  loss  by  defendant.     The  further  material  &ct8  appear  8iif- 
ficiently  in  the  opinion. 

George  Bliss^  for  appellant.  Defendant  was  not  bound  by 
any  thhig  stated  by  Waggoner  in  his  conversation  with  plain- 
tiff. {Wilson  V.  Ger.  Mut.  Ins.  Co.,  14  N.  Y.,  418,  422; 
Van  Allen  v.  Ihrmers^  Joint  Stock  Ins.  Co.,  64  id.,  469; 
rev'g  4  Hun,  413;  6  T.  R.,  591;  Mersereau  v.  Phoenix  MuL 
Life  Ins.  Co.,  66  N,  Y.,  274;  Blossom  v.  Lycoming  Fire 
Ins.  Co.,  64  id.,  162;  Dean  v.  ^tna  Ins.  Co.,  62  id.,  642; 
5  Ins.  L.  J.,  March,  1876,  p.  185;  Stringham  v.  8t.  J^icho- 
las  Ins.  Co.,  3  Keyes,  280;  S.  C,  4  Abb.  Ct.  of  App.  Dec, 
315;  Bush  v.  Westchester  Life  Ins.  Co.,  63  N.  Y.,  631; 
Lohnes  v.  Ins.  Co.  ofjf^.A.,6  Ins.  Law  Jour.,  472;  ClieiHy 
V.  Guardian  Mut.  Life  Ins.  Co.,  60  N.  Y.,  169;  De  Silver 
V.  State  Mut.  Ins.  Co.,  38  Penn.,  130;  Ins.  Co.  v.  Mahmjs^ 
21  Wall.,  152,  157;  Pojcket  Co.  v.  Clough,  20  id.,  528,  540; 
Anderson  v.  Rome,  W.  and  O.  li.  li.  Co.,  54  N.  Y.,  334; 
Baptist  Ch.  v.  Brooklyn  Fire  Ins.  Co.,  28  N.  Y.,  153;  Luby 
V.  H.  li.  li.  li.  Co.,  17  id.,  131.)  A  waiver,  made  after  a 
contract  of  insurance  has  ceased  to  exist,  must,  to  be  effect* 
ive,  either  be  founded  on  a  new  consideration  or  amount  to 
an  estopi)el.  (Smith  v.  Sar.  Co.  Mut.  F.  Ins.  Co.,  3  Hill, 
508;  Evans  v.  U.  S.  L.  Ins.  Co.,  64  N.  Y.,  304;  Ripley  v. 
^tm  L.  Ins  Co.,  30  id.,  136;  Patrick  v.  Ins.  Co.,  43  N.  tt, 
621;  Murphy  v.  Peoples  Eq.  Mut.  Ins.  Co.,  7  AL,  239; 
Diehly.  Adams  Co.  Mut.  Ins.  Co.,  58  Penn.,  452;  BeaUy 
V.  Lye.  Co.  Mut.  Ins.  Co.,  66  id.,  9;  Edwards  v.  Bait.  F, 
Ins.  Co.,  3  Gill,  176;  Allegre  v.  M'd  F.  Ins.  Co.,  6  H.  4 
J.,  408;  Mulhmann  v.  Ifat.  Ins.  Co.,  6  W.  Va.,  508;  Slots 
V.  ^tna  F.  and  M.  Ins.  Co.,  6  Ins.  L.  J.,  778,  783;  Cornell 
v.  Mil.  Mut.  F.  Ins.  Co.,  18  Wis.,  387;  Globe  MuL  L.  Ins. 
Co.  V.  Wolf,  16  Alb.  L.  J.,  435.)  The  policy  was  a  wager 
policy,  and  as  such  void,  and  it  could  not  be  the  basis  of  an 
action.  {Russ  v.  Mut.  Ben.  L.  Ins.  Co.,  23  N.  Y.,  516; 
Bany  v.  Eq.  L.  Asso.  Soc.,  59  id.,  587,  592;  1  fi.  S.,  662; 
.Cammack  v.  Leivis,  15  Wall,  643;  Stevens  v.  TForrcn,  101 
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Mass.,  564;  FrarJcUn  Life  Insurance  Comparvy  v.  Hazzardy 
41In(L,  116.) 

George  F.  Danforth  and  P.  M.  CrandaU,  for  respondent 
Defendant,  having  retained  the  proofs  of  death  without  objec- 
tion until  the  trial,  was  estopped  from  saying  that  they  were 
not  served  in  time.  {B^k  of  Oil  City  v.  Guard.  Mut,,  5  L. 
&  Ac.  Ins.  E.,  478;  Bodle  v.  Chenango  Ins.  Co.,  2  Comst., 
63;  Brown  v.  Kings  Co.  Ins.  Co.,  31  How.  Pr.,  508;  Peck- 
nery.  Phoetiix  Ins.  Co.,  65  N.  Y.,  209;  Sherman  y.  Niagara 
Ins.  Co.,  46  id.,  526;  Post  v.  Iiis.  Co.,  43  Barb.,  351.)  The 
authority  of  Waggoner  ad  defendant's  agent  was  sufficiently 
established.  {Lightbody  v.  North  Anver.  Ins.  Co.,  23 
Wend.,  22;  McEwen  v.  Mont.  Mut.  Ins.  Co.,  5  Hill, 
185;  Post  V.  ^tna  Ins.  Co.,  43  Barb.,  351,  361,  365; 
Sheldon  v.  Atlantic  Ins.  Co.,  26  N.  Y.,  460,  465;  North 
River  Bk.  v.  Aymar,  3  Hill,  262;  Pre^t,  etc.,  of  West- 
field  Bk.  v.  Comen,  37  N.  Y.,  320;  Bridenhecker  v. 
Lowell,  32  Barb.,  9;  Leffler  v.  Field,  50  id.,  407;  N.  Y.and 
N  H.  R.  R.  Co.  V.  Schuyler,  34  N.  Y.,  30;  10  Abb.  [N.  S.], 
166;  Green's  Ultra  Vires,  379;  Ins.  Co.  v.  Wilkinson,  13 
Wall,  222;  Woodbury  Svgs.  Bk.  v.  Charter  Oak  Bis.  Co., 
31  Conn.,  526;  Griswoldy.  Haven,  25  N,  Y.,  595.)  Plain- 
tiff had  a  right  to  rely  on  the  statements  made  by  Waggoner. 
{Mead  v.  Bunn,  32  N.  Y.,  275,  280;  Pitcher  v.  Hennessy, 
48  id.,  415,  424;  Oliver  v.  Jfi^.  Com.  Ins.  Co.,  2  Cur.,  277; 
Cooke  V.  Nathan,  16  Barb.,  342.)  Defendant  is  estopped 
from  objecting  to  the  proo&  of  death,  on  the  ground  that 
they  were  not  served  in  time.  {Post  v.  ^tna  life  Ins.  Co.^ 
43 Barb.,  365;  Phomixins.  Co.  Y.Taylor,  5  Minn.,  492;  East. 
R.  R.  Co.  Y.  Relief  Ins.  Co.,  105  Mass.,  570,  578;  Sheldon 
V.  'Atlantic  Ins.  Co.,  26  N.  Y.,  460-465;  Owen  v.  Farmer  J 
Joint  Stock  Ins.  Co.,  57  Barb.,  518;  M'Neely  v.  Cont;  Life 
Ins.  Co.f  66  N.  Y.,  23;  Allegree  y.  Maryland  Ins.  Co.,  6 
Har.  &  John.,  408;  Clark  v.  New  England  Ins.  Co.^ 
6  Cush,,  342,  343 ;  Cromwell  v.  Haight,  21  N.  Y.,  465; 
Uhderhill  r.  Agaioan  Insurance  Company,  6  Cush.,  401; 
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^ina  Ins.  Co.  v.  Tyler,  16  Wend.,  385;  Greenfield  v. 
Massachusetts  Mut  Life,  47  N.  Y.,  430,  439;  Bunistead  v. 
Divider\d  Hut.  Ins.  Co.,  12  id.,  81-97;  Taylor  v.  Merchants 
Fire  Ins.  Co.,  9  How.  [U.  S.  S.  C.J,  390,  403;  ONeU  v. 
Buffalo  Ins.  Co.,  3  N.  Y.  Rep.,  122.)  There  is  nothing  in 
the  temis  of  the  policy  or  in  law  which  makes  the  unpaid 
premium  a  debt.  (3  Black.  Com.,  155;  WorthingtonY.  C.  0. 
L.  Ins.  Co.,  41  Conn.,  416;  Culver  Y.  Sisson,  3  N.  Y.,  264; 
Turk  V  Bidffe,  41  id.,  201,  208;  Weed  v.  C(wille,  14  Barb., 
242;  Salisbury  v.  Phillijps,  10  J.  E.,  57;  Homer  v.  Guardian 
Mut.  Life  Ins.  Co.,  67  id.,  478,  481.)  The  **  non-forfeiture 
law  "  of  Massachusetts  was  enacted  for  an  equitable  pui-pose 
and  for  the  benefit  of  the  assured,  and  should  be  construed 
so  as  to  secure  that  end  if  possible.  {Choen  Y.  F.  J.  S.  Ins. 
Co.,  57  Barb.,  518-520;  Bumstead  >v.  Div*  Mut.  Lis.  Co., 
12  N.  Y.,  81-92.)  The  objection  that  the  poUcy  in  suit  is 
a  wager  policy  should  have  been  pleaded,  and  cannot  be 
raised  after  trial.  It  was  not  a  wager  policy.  (Forbes  v. 
Amer.  Mut.  Life  Ins.  Co.,  15  Gray,  249;  Brazill  y.  Isham, 
12  N.  Y.,  17;  Mayor  v.  Brooklyn  Fire  Ins.  Co.,  4  Kcyes, 
465;  Valton  v.  Natimal  Fund  Life  Ass.  Co,,  20  N,  Y.,  32; 
Reese  v.  Mut.  Ben.  Life  Ins.  Co.,  23  id.,  516;  Dolly  y.  Tlie 
India  and  London  Life  Ins.  Co.,  80  Eng.  Com.  Law,  365; 
S.  C,  28  Eng.  Law  &  Eq.,  312;  Loomis  v.  Eagle  Life  Ins. 
Co.,  6  Gray,  396;  LardY.  Ball,  12  Mass.,  115;  1  Bigelow, 
159;  Bliss  on  Insurance,  p.  27,  §  21;  also  pp.  37-39,  §§  27, 
28;  Raxcles  v.  Amer.  Ins.  Co.,  27  N.  Y.,  287;  ffoyt  v.  iVT.  Y. 
Life  Lis.  Co.,  3  Bos.,  440;  Miller  v.  Fagle  Life  and  Health 
Ins.  Co.,  2  E.  D.  Smith,  268;  ^tna  Life  Ins.  Co.  Y.France, 
94  U.  S.  S.  C.  [4  Otto],  564,  565;  Bradford  y.  Saunders, 
May  29,  1877;  Exch.  Div.,  25  W.  R  No.,  32.)  Plamtiff 
was  entitled  to  recover  the  full  amount  of  the  policy.  (PW 
nix  Mut.  Ins.  Co.  v.  Bailey,  13  Wall.,  616;  Bliss  on  Insur- 
ance, 32;  Hoyt  v.  J^.  Y.  Life  Iws.  Co.,  3  Bosw.,  440;  Miller 
Y.  Eagle  Life  Ins.  Co.,  2  E.  D.  Smith,  268;  Rav:les  v.  Amer. 
Ins.  Co.,  27  N.  Y.,  287;  Blum  v.  Conn.  Mut.  Life  Ins.  Co., 
38  Conn.,  246;  13  N.  Y.,  31;  13  WaU.,  616;  uEtna  Life 
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Ins.  Go.  V.  France,  94  U.  S.  S.  C.  [4  Otto],  564,  565; 
Bradfai'd  v.  Saimders,  Excb,  Div.,  W.  R.  No.,  32.) 

Miller,  J.  The  policy  upon  which  this  action  is  founded 
contained  a  provision  '*  that  in  case  any  pi'emium  due  upon 
this  policy  or  any  note  given  for  part  of  the  premium  shall 
not  be  paid  at  the  day  when  payable,  the  policy  shall  there- 
upon cease  and  determine,  the  net  value  of  the  policy  on 
that  day  shall  be  ascertained  according  to  the  'combined 
experienced '  or  '  actuaries '  rate  of  mortality,  with  interest 
at  the  rate  of  four  per  cent  per  aimum,  from  which  value 
shall  be  deducted  whatever  is  due  to  the  company,  including 
any  unpaid  premium  notes,  with  interest  at  six  per  cent  per 
annum  thereon  ;  four-fifths  of  the  remaining  value  shall  be 
considered  a  premium  for  temporary  insurance,  and  the  term 
for  which  it  will  insure  shall  be  determined  according  to  the 
age  of  the  insured  when  siiid  unpaid  premium  became  pay- 
able upon  the  aforesaid  assumption  of  mortality  and  rate  of 
interest,  and  during  said  term,  and  no  longer,  this  policy 
shall  continue  in  force,  provided  no  other  cause  of  forfeiture 
exists,"  etc.  The  policy  w^as  issued  in  Massachusetts,  and 
the  construction  to  be  given  to  the  clause  above  cited  is 
governed  by  a  special  statute  of  that  State.  This  law  pro- 
vides for  the  continuance  and  validity  of  the  policy  for  a 
limited  period  after  the  failure  to  pay  the  premium,  and  for 
ascertaining  what  that  period  is  to  bo,  and  then  declares 
that  **  after  deducting  from  such  net  value  any  indebtedness 
to  the  company  or  notes  held  by  the  company  against  the 
insured,  which  notes  if  given  for  premium  shall  then  be 
canceled,  four-fifths  of  what  remains  shall  bo  considered  as 
a  net  single  premium  of  temporary  insurance,  and  the  term 
for  which  it  will  insui'c  shall  be  determined  according  to  the 
age  of  the  party  at  the  time  of  the  lapse  of  premium,  and  the 
assumptiolis  of  mortality  and  interest  aforesaid."  The  ques- 
tion is,  what  amoimt  is  to  be  deducted ;  and  this  must  be  deter- 
mined by  the  construction  to  be  given  to  the  provisions  of 
the  policy  and  of  the  non-forfeiture  act,  to  which  reference 
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has  been  had.     One-half  year's  premium  had  been  paid  upon 
the  policy  when  it  was  issued,  and  when  Selye,  the  insured, 
died,  that  period  of  time  had  elapsed,  and  the  remaining 
half-year  was  to  be  paid.     The  defendant  claims  that  under 
the  law  cited,  the  unpaid  half  of  the  premium  for  the  first 
year  is  to  be  considered  as  an  indebtedness,  and  is  to  be 
deducted  from  the  net  value  of  the  policy,  and  that  upon 
this  principle  the  policy  lapsed  after  the  expiration  of  the 
first  six  months.      Evidence  was  taken  upon  the  trial  of 
witnesses  versed  in  calculations  of  this  kind,  and  the  defend- 
ant's actuary  and  another  penson,  who  was  an  expert  in  such 
matters,  upon  the  assumption  that  the  unpaid  premium  for 
the  last  half-year  was  a  debt,  and  as  such  should  be  deducted 
from  the  net  value  of  the  policy  at  the  close  of  the  fii-st  six 
months,  testify  that  the  policy  would  remain  in  force  after 
this  time  expired,  which  was  on  the  thirtieth  day  of  June 
and  until  the  seventeenth  day  of  September,  and  as  Selye 
died  on  the  first  day  of  October  it  had  lapsed  and  was  of  no 
avail.     On  behalf  of  the  plaintiff  it  is  proved  by  an  expert 
of  large  experience  that  upon  the  theory  that  the  unpaid 
premium  is  not  a  debt  the  policy  would  be  carried  far  beyond 
the  time  of  Mr.  Selye's  death.     The  question  then  recurs, 
was  the  impaid   premium  an   indebtedness   which  was   to 
be  deducted  from  the  value  of  the  policy  imder  the  non- 
forfeiture act  ?     The  statute  in  question  provides  that  there 
shall  be  deducted  ** any  indebtedness  or  notes"  held  by  the 
company.     No  notes  were  held  by  the  defendant  against  the 
insured,  and  there  was  no  direct  promise  by  him  to  pay  any 
amount,  or  any  obligation  to  do  so.     There  was,  therefore, 
no  indebtedness  within  the  meaning  of  the  act.     A  debt 
means  an  oUigation  to  pay  a  sum  of  money  which  is  due  or 
to  become  due  by  contract  —  as,  for  instance,  a  note,  bond 
or  other  legal  obligation  which  the  party  to  whom  it  is  due 
may  enforce  by  an  action  brought  for  that  purpose.     No 
action  could  be  maintained  to  recover  the  amount  of  this 
premium,  as  it  rested  entirely  with  the  insm^ed  to  pay  or  not 
as  he  might  determine.     The  policy  expresses  a  consideration 
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of  the  whole  year's  premium,  **  as  per  margin,"  and  au 
entry  upon  the  margin  shows  that  one-half  year's  premium 
was  paid,  and  the  other  half  payable  semi-annually.  This 
does  not  constitute  a  promise  to  pay,  either  express  or 
implied,  and  in  case  of  non-payment  the  policy  became  void, 
except  so  far  as  it  was  saved  by  the  statute.  It  merely 
indicates  that  if  the  other  half  is  paid  at  the  close  of  the 
six  months,  the  risk  wiU  be  extended  for  another  six  months. 
It  is  not  a  loan.  But  if  it  was,  as  the  plaintiff  never  received 
the  money,  it  should  be  ap[)lied  in  payment  of  the  premium, 
and  this,  with  the  money  paid,  would  keep  the  policy  in 
force  for  a  year,  and  of  course  at  the  time  of  the  death  of 
Selye.  In  Worthington  v.  Charter  Oak  Ins,  Co.  (41  Conn., 
416),  the  distinction  between  the  premium  on  a  policy  of 
insurance  and  a  debt  is  pointed  out,  and  it  is  said  that  '*  the 
theory  that  the  premium,  as  it  becomes  due,  is  a  debt,  is  a 
fallacious  one  and  leads  to  an  erroneous  conclusion."  In  the 
one  case,  the  payment  is  entirely  optional,  while  in  the  other, 
it  may  be  enforced  at  law.  The  position  that  it  was  a  debt, 
because  it  was  agreed  to  be  paid,  is  not,  we  think,  well  founded. 
The  policy  shows  one-half  year's  premium  was  paid ;  and 
if  the  other  half  was  to  be  paid  at  the  expiration  of  six 
months,  tlie  insurance  would  be  continued  for  a  year.  There 
clearly  was  no  agreement  which  obligated  the  insured  unquali- 
fiedly and  absolutely  to  pay  any  sum  at  any  time  which  was 
named.  If  the  argument  urged  by  the  defendant's  counsel 
is  sound,  then  the  same  rule  would  apply  to  yearly  payments 
which  are  to  be  made  on  or  before  December  thirtieth,  in 
each  and  every  year,  and  these  are  debts  which  can  be 
enforced  at  law,  without  regard  to  the  wishes  of  the  insured. 
According  to  the  terms  of  the  policy  there  is  no  promise  to 
pay,  and  it  rests  with  the  insured  to  say  how  long  he  will 
continue  it.  He  can  stop  it  at  the  end  of  the  year  and 
determine  when  the  policy  shall  cease.  When  he  refuses  to 
pay,  the  policy  lapses  and  the  insured  has  no  further  claim, 
except  what  is  conferred  by  the  non-forfeiture  clause. 

We  have  been  referred  to  some  decisions  in  the  State  of 
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Massachusetts,  which,  it  is  claimed,  sustain  the  theory  of  the 
defendant's  counsel ;  but  we  think  they  are  distinguishable 
from  the  one  at  bar.  In  one  of  them  notes  were  given  for 
the  premium,  and  in  the  other  a  memorandum  with  a  prom- 
ise to  pay  one-half  of  the  premium.  It  thus  appears  that 
there  was  an  obligation,  in  each  case,  acknowledging  an 
indebtedness  and  binding  the  uisured  to  pay,  which  was  a 
debt  that  could  be  enforced ;  while  in  the  case  at  bar  no 
such  promise  exists  and  none  is  shown  by  the  policy.  The 
difference  referred  to  is  quite  sufficient  to  take  this  case  out 
of  the  rule  laid  down  in  the  decisions  cited.  The  result  is, 
that  the  impaid  premium  was  not  an  indebtedness  within  the 
statute,  and  that  the  policy  remained  in  force  at  the  time  of 
Selye's  death. 

It  is  claimed  that  the  piaintiBT  did  not  comply  with  the 
condition  of  the  policy  and  the  provisions  of  the  statute  of 
the  State  of  Massachusetts,  which  require  that  notice  of  the 
claim  and  proof  of  death  shall  be  submitted  to  the  comi>any 
within  ninety  days  after  tlie  decease  of  the  person  insured. 
It  is  established  that  the  insured  died  on  the  1st  day  of 
October,  1872,  and  written  proof  and  notice  was  not 
delivered  to  the  defendant  until  the  28th  of  January,  1874. 
A  recurrence  to  the  facts  which  have  a  bearing  ujjon  the 
question  presented  is  essential,  in  order  properly  to  deter- 
mine whether  any  sufficient  legal  excuse  is  furnished  for  a 
failure  to  deliver  the  proof  within  the  time  required.  The 
evidence  shows  that  the  policy  was  obtained  by  means  of 
the  agency  of  the  defendant,  at  the  city  of  Rochester,  The 
agent  there  transacted  such  business  as  is  usually  done  by 
agents  of  the  company,  and,  in  addition  to  other  duties,  he 
kept  a  register,  in  which  he  made  an  entry  of  the  death  of 
any  person  who  died,  who  was  insured,  and  gave  notice  of 
such  death  to  the  company.  He  al^  furnished  blanks 
wliich  were  supplied  to  him  by  the  defendant  for  proof  of 
death,  upon  notice,  to  be  delivered  to  the  parties  who  had 
an  interest  in  the  policy,  for  the  pui-pose  of  having  thesame 
filled  out  '^ 
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On  or  about  the  5th  of  October,  1872,  the  agent  was 
informed  of  the  death  of  the  insured  and  made  an  entry  in 
his  register  of  the  same,  and  gave  notice  thereof  to  his  prin- 
cipal by  letter.  On  the  fifteenth  of  the  same  month  the  plain- 
tiff* called  upon  the  agent  with  her  husband,  and  they  were 
informed  by  him  that  he  had  heard  of  the  death  of  the 
insured  and  reported  it  to  the  company ;  that  the  second 
premium  had  not  been  paid,  and  on  being  asked  what  was 
necessaiy  to  be  done,  they  were  told  that  nothing  could  be 
done,  because  **  the  policy  had  lapsed  and  was  void."  No 
blanks  were  furnished  to  make  the  proofs,  and  it  appears  to 
have  been  conceded  by  all  that  none  was  required,  as  by 
the  non-payment  of  the  semi-annual  premium  the  policy 
was  forfeited.  The  same  view  was  taken  by  the  defendant, 
and  the  refusal  to  pay  was  placed  entirely  on  this  gi-ound. 
The  matter  remained  in  this  condition  until  the  17th  day  of 
March,  1873,  when  the  plaintiff,  being  advised  that  the 
policy  had  not  lajjsed,  by  her  counsel,  a  correspondence 
ensued  between  him  and  the  company,  in  which,  among 
other  things,  it  was  stated  that  the  plaintiff  had  been  misled 
by  the  mformation  of  the  defendant's  agent  in  not  furnish- 
ing proofs  of  death,  and  the  question  as  to  the  lapse  of  the 
policy,  under  the  non-forfeiture  act  of  Massachusetts,  was 
discussed.  The  answer  of  the  defendant  to  a  letter  of  the 
plaintiff's  counsel  states  that  the  counsel  had  mistaken  the 
grounds  of  the  refusal  of  the  company  to  recognize  the 
claim  of  the  plaintiff,  and  substantially  places  their  objection 
upon  the  ground  that  the  policy  had  expired  under  the  non- 
forfeiture act.  This  was  followed  by  further  correspond- 
ence and  an  interview  between  the  counsel  and  some  of  the 
officers  of  the  company  at  Springfield,  when  the  whole  sub- 
ject was  discussed,  and  the  only  objection  made  was  that  the 
policy  had  lapsed.  Blanks  for  the  proof  of  death  were  asked 
for  and  furnished  by  the  company,  and  the  proofs  of  loss  sent 
to  the  defendant  and  received  and  retained  by  them  without 
any  objection.  From  the  brief  summary  we  have  given  of  the 
leading  facts,  it  is  very  apparent  that  the  question  of  furnishing 
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proofs  within  the  time  requii'ed  was  considered  as  of  no  sort 
of  importance  by  the  defendant,  and  the  company  disclaimed 
any  other  ground  for  a  refusal  to  pay  the  amount  insured  by 
the  policy  than  the  la]>se  of  the  same.  Under  the  evidence 
referred  to,  we  are  of  the  opinion  that  the  defendant  waived 
aiiy  objection  as  to  the  time  of  furnishing  the  proofe,  and  is 
estopped  from  interposing  any  such  defense. 

The  statement  of  the  agent  of  the  defendant  was,  no  doubt, 
the  cause  of  the  omission  to  present  the  proofs  of  the  death  of 
the  insured,  and  misled  the  plaintiff  into  the  mistake,  if  it  can 
be  so  regarded,  which  is  now  urged  as  a  defense.  I  think  that  » 
the  act  of  the  agent,  in  this  respect,  was  not  outside  of  the 
limits  of  his  authority.  He  had  authority  to  receive  premiums, 
countersign  and  deliver  renewals,  and  it  was  a  part  of  his 
bounden  duty  to  i-cport  the  death  of  the  insured,  and  to 
receive  and  deliver  to  them,  who  represented  the  deceased, 
such  blanks  as  were  necessary  to  make  out  proofs  of  loss. 
He  was  the  person  to  whom  application  would  naturally  be 
made  for  information  as  to  what  was  necessary  to  be  done  in 
case  of  death,  and  who  was  applied  to  by  the  plaintiff  for 
that  purpose.  His  answers  to  inquiries  made  in  regard  to 
matters  relating  to  his  duty  in  the  particulars  referred 
to  were  not  beyond  his  authority  or  in  excess  of  the  power 
which  was  conferred  upon  him.  They  related  to  the  very 
subject-matter  which  was  within  the  course  of  his  usual  busi- 
ness, and  I  am  at  a  loss  to  see,  as  there  was  no  excess  of 
power,  no  stepping  beyond  the  limit  of  his  duty,  why  his 
responses  to  questions  put  in  reference  to  Selye's  death  were 
not  the  answers  and  acts  of  his  principal.  They  had  refer- 
ence to  facts  connected  with  the  insurance,  such  as  the  non- 
payment *of  the  premium,  as  required ;  the  death  of  the 
insured  and  the  report  of  the  same  to  the  company,  as  well 
as  the  effect  of  the  failm-e  to  pay  the  premium.  The  lapse 
of  the  policy  which,  it  was  stated,  was  caused  by  a  failure 
to  pay  the  premium,  as  well  as  the  effect  of  a  statute  of  the 
State  of  Massachusetts,  was  a  fact  dependent  upon  proof  to  be 
furnished,  and  neither  of  these,  in  coimection  with  the  other 
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circum>staiices  mentioned,  can  be  considered  as  the  mere 
expression  of  an  opinion.  He  was  not  only  called  upon  to 
speak,  but  it  was  his  duty  to  answer  the  inquiries  made ; 
and  whether  he  answered  right  or  wrong,  the  company  were 
bound  by  declarations  thus  made,  which  misled  or  deceived 
the  applicant.  The  plaintiff  could  not  well  be  regarded  as 
having  knowledge  of  the  provisions  of  the  non-forfeiture  act 
or  of  the  computation  which  might  continue  or  cause  the 
policy  to  lapse.  The  authorities  are  niunerous  which  hold 
that,  under  such  circumstances,  the  acts  of  the  agent  bind 
the  principal,  and  that  he  has  a  perfect  right  to  waive  con- 
ditions of  this  description  contained  in  a  policy  of  insur- 
ance. (See  First  Bap,  Ch.  v.  Brooklyn  Fire  Ins  Cb.,  19 
N.  Y.,  305;  Sheldon  v.  Atlantic  F.  and  M.  Ins.  Co,^  26  M., 
460 ;  Wood  v.  Poughkeepsie  Mut.  Ins.  Co.<,  32  id.,  619  ; 
Bodine  v.  Ex.  F.  Ins.  Co.^  51  id.,  117;  Pechner  v.  Phcemx 
F.  Ins.  Co.j  65  id.,  195;  Pitney  v.  Oleums  Falls  Ins.  Co.^ 
id.,  6;  Carroll  v.  Qharter  Oak  Ins.  Co.,  10  Abb.  [N.  S.], 
166;  Dohn  v.  F.  J.  8.  Ins.  Co.,  5  Lans.,  275;  Taylor 
V.  Merchant^  Fire  Insurance  Company,  9  How.  [U.  S.], 
390.) 

The  cases  which  are  cited  to  sustain  a  different  rule  are 
distinguishable  from  the  one  at  bar,  as  will  be  seen  by  refer- 
ence to  some  of  them.  In  Van  Allen  v.  The  Farmertf  Joint 
Stock  Ins.  Co.  (64  N.  Y.,  469)  the  case  turned  entirely  upon 
the  charge  of  the  judge  that  the  local  agent  had  a  right  to 
waive  the  provisions  in  the  policy  requiring  the  plaintiff  to 
furnish  proofe  of  loss.  The  proof  showed  but  a  restricted 
authority  as  agent,  and  upon  a  subsequent  trial,  with  some 
additional  evidence,  a  verdict  was  rendered  for  the  plaintiff, 
and  upon  appeal  to  the  Greneral  Term,  and  afterwards  to  this 
court,  the  judgment  was  aflSrmed.  In  Merserau  v.  Phoenix 
Mutual  Life  Insurance  Co.  (66  N.  Y.,  274)  the  distinct  ques- 
tion whether  the  agent  had  the  power  to  waive  a  condition 
forfeiting  a  policy  of  insurance,  in  case  of  non-payment  of 
premiums,  was  not  decided ;  and  the  case  was  determined 
by  a  majority  of  the  court,  upon  the  ground  of  an  error  in 


492      OooDwiir  d.  Mabbacbtjbsxts  Mux.  Lipb  Iks.  Go.  [Maxell, 

Opinion  of  the  Court,  per  Mtllkb,  J. 


the  charge  of  the  judge  in  submitting  the  same  to  the  juiy. 
In  Blossom  v.  TheLijcoming  Fii^  Ins.  Co.  (64  N.  Y.,  162) 
there  was  no  proof  of  any  act  by  the  defendant  or  its  agents 
which  could  have  led  the  plaintiff  to  believe  that  the  proofs 
of  loss  would  not  be  required,  as  prescribed  by  the  policy ; 
and,  upon  the  receipt  of  such  proofe,  written  notice  was 
given  that  the  proof  was  too  late.  Under  such  a  state  of 
facts,  there  can  be  no  serious  question  that  there  was  no 
waiver.  ,  Bush  v.  The  Westchester  Fire  Ins.  Co.  (63  N.  Y., 
531),  is  not  analogous.  The  insiu:ance  agents  there  agreed 
that  the  loss  exceeded  the  amount  insured.  There  was  no 
proof  of  any  authority  to  adjust  losses ;  and,  on  the  trial, 
the  court  held  that,  whatever  the  agents  did  in  respect  to 
the  loss,  the  plaintiff  had  a  right  to  infer  they  had  authority 
to  do,  and  their  acts  were  made  evidence  of  authority,  with- 
out bringing  home  to  the  company  any  recognition  or  knowl- 
edge of  such  acts.  The  only  authority  proven  was  to  receive 
proposals  for  insurance,  and  to  countersign  and  deliver  poli- 
cies ;  and,  upon  appeal,  it  was  held  that  this  did  not  extend 
to  the  adjusting  of  losses  or  to  waiving  the  stipulated  proof 
of  loss,  or  to  binding  the  company  without  these,  and  that 
the  fact  that  such  agent  assumed  to  do  such  acts  in  a  par- 
ticular case  does  not  establish  his  authority.  The  case  is 
entirely  dissimilar  from  the  one  at  bar,  and  is  not  in  point 
Some  other  cases  are  cited  upon  this  point,  but  we  think 
that  the  precise  question  now  considered  was  not  distinctly 
presented,  and  that  none  of  them  are  in  conflict  with  the  rule 
we  have  laid  down. 

We  have  so  fax  considered  the  question  whether  the  acts 
and  declarations  of  the  agent  of  the  company  were  binding, 
and  by  putting  the  plaintiff  off  her  guard,  operate  as  a  waiver 
in  presenting  proofs  of  loss.  Be  that  as  it  may,  however,  it 
is  not  necessary  in  this  case  to  determine  the  precise  question 
whether  the  acts  of  the  agent  alone  were  obligatory  upon  the 
defendant,  for,  even  if  they  were  not  binding,  the  defendant, 
with  full  knowledge  of  the  acts  and  statements  of  its  agent, 
adopted  and  sanctioned  the  same,  and  by  their  proceedings 
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subsequently  waived  any  objection  to  the  delay  in  the  presen- 
tation of  the  proofs,  and  virtually  accepted  the  same,  as  if 
delivei*ed  in  due  season.  They  sent  their  blanks  to  the  plain- 
tiff for  making  out  such  proofs,  induced  the  plaintiff  to 
employ  experts  for  the  purpose  of  deteimining  whether  the 
policy  had  lapsed  ;  did  not  return  her  the  proofs  after  they 
were  received,  upon  the  ground  that  they  were  not  received 
in  time,  but  kept  them,  and  encouraged  and  induced  the 
plaintiff  to  bring  an  action  to  recover  the  amoimt  insured. 
Their  acts  were  not  only  a  waiver  of  the  failure  to  present 
the  proofs  within  the  time  prescribed,  but  present  all  the 
necessary  requisites  of  an  estoppel  against  any  such  defense. 
They  were  decisive  and  explicit  acts,  showing  that  no  objec- 
tion was  interposed  to  the  time  of  furnishing  the  proofs,  and 
entirely  conclusive  upon  that  question.  That  they  transpired 
after  the  time  had  expired  does  not  detract  from  their  effect 
or  render  the  waiver  any  less  emphatic  and  decisive.  The  doc- 
trine that  there  must  be  a  new  consideration  after  the  time 
has  elapsed  for  the  presentation  of  proo&  to  constitute  a 
waiver  has  never  been  upheld  by  this  court,  and  it  has  not 
yet  been  held  that  the  principle  of  estoppel,  in  so  restricted 
a  sense,  is  to  be  applied  to  cases  of  this  character.  It  is  true 
that  there  are  some  dicta  to  that  effect  in  the  reports,  but  they 
have  not  received  the  sanction  of  this  court,  and  the  whole 
comse  of  decision  is  m  a  contrary  direction,  as  will  be  seen 
by  reference  to  the  reported  cases. 

A  review  of  the  earlier  decisions  in  this  State,  relating  to 
the  question,  is  not  required,  as  they  are  sufficiently  consid- 
ered in  more  recent  cases,  to  which  we  shall  have  occasion  to 
refer.  In  Oweny.  T/ie  Farmer fl  J.  S.  Ins.  Co.  (5?  Barb., 
518),  the  question  now  considered  was  directly  presented. 
The  policy  required  that  the  proof  of  loss  should  be  pre- 
sented within  ten  days  after  such  loss.  The  evidence  showed 
that  the  proofs  of  loss  were  not  sent  to  the  company  until 
some  time  after  the  expiration  of  the  time,  and  after  keeping 
them  ten  days  they  were  returned  to  the  assured,  who  was 
then  informed,  for  the  first  time,  that  the  defendant  intended 
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to  contest  the  claim.  It  was  held,  not  ouly  that  there  was  a 
waiver  of  such  proof  within  the  ten  days,  but  that  the  fact 
that  the  insurers,  after  the  time  for  furnishing  the  preliminaiy 
proofs,  put  their  resolution  to  contest  the  claim  upon  other 
gi'ounds  than  the  omission  to  furnish  such  proofs,  was  a 
waiver  of  that  ground  of  defense.  The  decision  of  the  Gen- 
eral  Term  was  affirmed  upon  an  appeal  to  this  court,  and 
although  the  case  is  not  reported,  as  the  question  now  con- 
sidered was  distinctly  raised,  and  if  decided  against  the 
defendant  must  have  led  to  a  reversal  of  the  judgment,  and 
such  judgment  could  not  have  been  affirmed  without  deciding 
such  question,  no  reason  exists  why  the  case  last  cited  should 
not  b^  regarded  „.bi^g.utl^rity.  The.ffl™»«K»of 
the  judgment,  therefore,  puts  the  question  at  rest,  and  the 
decision  cannot  be  disturbed  without  a  disregard  of  the  prin- 
ciple of  stare  decisis,  which  constitutes  one  of  the  strongest 
safeguards  in  the  determination  of  legal  controversies.  Nor 
do  I  think  that  there  is  any  ground  for  contending  that  the 
force  of  this  authority  has  been  weakened  or  impaired  by 
any  subsequent  decision.  It  is  true  that  the  principle  decided 
in  the  case  cited  is  criticised  in  the  opinion  of  the  learned 
judge  in  Underwood  v.  I7ie  F.  J.  J3.  Ins.  Co.  (57  N.  Y., 
500),  but  a  majority  of  the  court,  without  expressing  any 
opinion  upon  the  question  of  waiver,  concurred  in  reversing 
the  judgment,  upon  the  ground  that  the  judge  erred  upon 
the  trial  in  holding,  as  a  matter  of  law,  that  the  condition 
was  waived,  and  that  the  evidence  in  reference  thereto  should 
have  been  submitted  to  the  jury.  It  may  be  remarked  ihgi 
the  claim  of  waiver  was  based  upon  the  declarations  of  the 
local  cogent,  before  the  time  of  presenting  the  proo&  had 
expired,  and  of  the  local  and  general  agent  afterwards,  who 
received  an  affidavit  of  the  insured  giving  an  account  of  the 
loss,  and  the  evidence  of  waiver  was  not  nearly  as  strong  as 
in  the  case  at  bar,  and  if,  as  was  held,  it  was  proper  to  sub- 
mit the  case  to  the  jury,  surely  there  was  sufficient  in  this 
case  to  warrant  the  finduig  of  the  referee,  that  under  the  cir- 
cumstances the  defendant  must  be  held  to  have  waived  the 
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right  to  have  the  proofs  of  death  presented  "within  the  time 
limited  by  the  policy,  and  that  the  proofs  given  were  a  suffi- 
cient compliance  with  the  condition  of  the  contract.  The 
authority  of  57  Barb,  {supra)  has  also  been  sustained  by 
the  decision  of  this  coiui;  in  Baggerly  v.  27^e  Fannerff 
JoItU  Stock  Insurance  Company  (72  N.  Y.,  807),  which 
involved  the  same  question,  although  the  circumstances  were 
not  as  strong  in  favor  of  the  plaintiff  as  those  which  are  pre- 
sented in  thd  case  at  bar.  Also  by  the  affirmance  of  the 
judgment  in  VanAUen  v.  Tlie  Farmerff  Joint  Stock  Ins.  Co. 
(72  N.  Y.,  604),  upon  the  opinion  of  the  General  Term, 
which  is  still  more  recent.  These  decisions  most  manifestly 
determine  the  question  of  waiver  adversely  to  the  defendant's 
views. 

In  support  of  the  same  principle  is  the  case  of  Pechner  v« 
Phanix  Ins.  Co.  {supra\  where  it  is  held  that  a  condition  in 
a  policy  requiring  an  act  to  be  performed  or  evidenced  by  a 
statement  in  writing  may  be  waived  by  parol.  The  authori- 
ties are  discussed  at  some  length  by  D wight,  C,  in  this  case, 
and  the  rule  stated  enunciated  as  applicable  to  all  written 
instruments  not  under  seal.  The  same  view  is  also  sustained 
in  Pitney  v.  The  Gleris  Falls  Ins.  Co.  {supra).  See,  also, 
Clark  V.  Dales  (20  Barb.,  64),  where  it  is  laid  down,  and  the 
authorities  are  cited  to  sustain  the  position,  that  a  new  con- 
sideration is  not  necessary  to  give  validity  to  an.  agreement 
to  extend  the  time,  and  the  waiver  is  enough  for  that  pur- 
pose. The  tendency  of  the  modem  cases  to  support  the 
doctrine  that  the  agent  may  waive  any  of  the  conditions  of 
the  policy,  and  bind  the  company  by  such  waiver,  and  that 
his  ]3romises  and  acts  made  within  the  scope  of  his  agency, 
and  after  knowledge  of  a  breach  of  a  condition,  is  more 
decided  than  it  has  been  at  any  previous  time.  (May  on 
Ins.,  §  143;  Insurance  Co.  v.  Wilkinson^  13  Wal.  [U.  S.], 
222,  235.)  Nor  is  it  deemed  essential  that  the  waiver  should 
be  explicit  and  pointed  in  its  application.  {State  Ins.  Co. 
of  Missouri  v.  Todd^  83  Penn.,  272.)  As  the  question  con- 
sidered is  fully  decided  by  the  reported  cases  to  which  we 
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have  referred,  we  deem  it  unimportant  to  consider  other 
decisions  cited  by  the  learned  counsel  for  the  appellant. 

When  an  insurance  company,  by  means  of  its  officers  or 
agents,  in  response  to  a  claim  for  a  loss,  fails  to  say  any- 
thing about  the  time  of  presenting  the  proofs  after  it  has 
expired,  but  claims  some  other  defense,  the  presumption  is  that 
it  does  not  intend  to  inteq30se  any  other  besides  that  named, 
and  it  is  a  fau*  inference  to  be  derived  from  the  fact  that  it 
was  silent  on  the  subject,  that  it  designed  to  waive  the  viola- 
tion of  such  a  condition.  When  called  upon  to  adjust  a  loss 
was  the  time  to  speak  by  its  agents  or  officers,  and  in  failing 
to  do  so,  and  by  silence,  it  acquiesces  in  a  waiver  of  any  such 
defense,  and  is,  I  think,  estopped  from  intei^iosing  the  same. 
The  result  of  the  discussion  leads  to  the  conclusion :  First 
That  the  acts  of  the  defendant's  agent  while  acting,  in  this  case, 
directly  within  the  sphere  of  his  duties,  amounted  to  a  waiver 
of  a  failure  to  present  the  proofs  within  the  time  required 
by  the  policy.  Second.  That  the  defendant  having,  by 
making  no  objection  to  the  delivery  of  such  proofe  within 
the  time  required,  and  by  other  acts,  encouraged  the  plain- 
tiff to  present  the  same,  and  failed  to  return  them  on  the 
gromid  that  they  were  too  late,  has  ratified  the  acts  of  their 
agent  and  waived  any  right  to  interpose  any  such  defense  to 
the  plaintiff's  claim. 

It  is  also  insisted  that  the  policy  in  question  was  a  wager 
policy,  and  as  such  was  absolutely  void  by  the  Revised  Stat 
utes  (1  R.  S.,  662).  We  think  that  the  defendant,  to  avwl 
itself  of  any  such  defense,  should  have  set  it  up  by  answer, 
and  thus  given  the  plaintiff  an  opportunity  to  meet  such  an 
issue.  In  Valton  v.  T7ie  National  Fund  Life  Ass.  Co.  (20 
N.  Y.,  82),  a  motion  was  made  upon  the  trial  for  a  nonsuit 
upon  this  ground,  among  others,  and  it  was  held  that  the 
fact  that  the  answer  did  not  set  up  as  a  defense  that  the 
policy  was  made  in  contravention  of  the  statute  was  a 
sufficient  answer  to  the  point  made.  If  the  objection  had 
been  raised  by  answer  or  on  motion  to  dismiss  the  complaint, 
it  is  not  apparant  but  what  it  might  have  been  proved  that 
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the  policy  was  issued  upon  the  application  of  the  insured,  or 
that  he  insured  his  own  life,  and  the  objection  thus  have  been 
obviated.  The  defense  is  an  affirmative  one  and  should  have 
been  presented  on  the  trial  and  not  afterwards. 

Another  answer  to  this  point  is  that  the  insured  was  a 
brother  and  near  relative  of  the  pluuitLOT,  allied  by  the 
strongest  ties  of  kindred,  and  that  she  had  a  pecimiary 
interest  in  his  life  as  a  creditor.  There  is  sufficient  in  the 
evidence  to  show  that  he  owed  her  the  sum  of  $1,200,  which 
was  outstanding  against  him  and  unpaid.  Occupying  the 
position  referred  to,  she  is  brought  directly  within  the  except 
tion  of  the  statute  which  prohibits  wager  policies.  The 
plaintiff  had  clearly  an  insurable  interest  in  the  life  of  the 
insured,  and  the  policy  was  not  within  the  prohibition  of  the 
statute.  (Rawla  v.  Am.  L.  Ins  Co.,  27  N.  Y.,  287.)  Nor 
under  the  circumstances  is  there  any  ground  for  holding  that 
the  recovery  should  bo  limited  to  the  amomit  loaned  by  the 
plaintiff  to  the  insured. 

There  was  no  error  in  any  of  the  refusals  of  the  referee  to 
find  as  requested,  nor  are  we  able  to  discover,  after  a  careful 
examination  of  the  different  questions  made,  that  any  valid 
ground  is  shown  for  a  reversal  of  the  judgment,  and  the 
same  must  be  affirmed. 

Church,  Ch.  J.,  and  Rapalxo,  J.,  concur ;  Allen,  Fol- 
GER,  Andrews  and  Earl,  JJ.,  concur  in  i^esult,  without 
expressing  an  opinion  as  to  the  power  of  the  agent  or  the 
effect  of  his  acts  and  declarations,  being  of  the  opinion  that 
the  defendant  by  its  acts  in  inviting  and  inducing  the  plain- 
tiff to  make  proofs  of  loss,  and  by  accepting  and  retaining 
them  without  objection,  is  estopped  from  objecting  that  the 
proofs  were  not  made  in  due  time. 

Judgment  affirmed. 
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(William  L.  Boyd,  Executor,  etc.,  Bespondent,  v.  Jobs 

Dc  La  Montaonii),  Appellants 

A  gratuitous  transfer  of  property  from  a  "wife  to  a  husband*  induced  m 
part  by  representations  on  his  part  that  she  was  liable  for  a  debt.  Cor 
vhich  in  fact  sho  waa  not  liable,  and  made  in  the  beliief  that  the  effect 
of  the  transfer  would  be  to  delay  the  creditors  or  in  some  way  to  save  tha 
property,  will  be  set  aside  by  a  court  of  equity. 

To  sustain  an  action  for  that  purpose  it  is  not  necessary  to  show  a  frandu- 
lent  intent  upon  the  pai't  of  the  husband  in  making  the  reprsBeatatioos; 
a  mutual  misaprehension  or  mistake  is  sufficient. 

From  the  confidential  relations  of  the  parties  the  burden  is  thrown  upon 
the  husband,  in  order  to  sustain  such  a  transfer  to  show  that  the  gift 
was  finely  and  deliberately  made,  and  that  the  transactioa  waa  fSur  and 
pi'oper. 

The  fact  that  the  wife  consented  to  the  transfer  to  defraud  creditors  does 
not  constitute  a  defense. 

Where  the  wife  is  thus  induced  by  untrue  statements,  and  acting  under  a 
misapprehension,  to  make  the  transfer  at  the  time,  when  but  tor  emk 
misapprehension  she  would  not  then  have  made  it,  her  legal  right  to  a 
retransfer  is  not  impaired  by  the  fact  that  she  intended  to  give  the  i>rop- 
erty  to  her  husband  by  will. 


(Argoed  April  15, 1878 ;  decided  Afay  21, 1878.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Court,  in  the  first  judicial  department,  affirming  a 
judgment  in  favor  of  plaiutifiT  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  set  aside  a  transfer  of  what  is 
known  as  **  a  sailors'  snug  harbor  lease,"  made  by  Caroline  C- 
De  La  Moutagnie,  plaintiff's  testatrix,  to  a  third  person,  and 
by  him  to  her  husband  the  defendant. 

The  facts  ap]>ear  sufficiently  in  the  opinion. 

A,  Oakey  Hall^  for  appellant 


M.  W.  Divine,  for  respondent.  Plaintiff's  intestate  har- 
ing  transfeiTcd  the  property  in  suit  under  an  entire  misap- 
prehension, and  on  the  faith  of  false  statements  made  to  ber 


1878.]  Boyd  t).  Db  La  Montagnib.  499 

Opixiion  of  the  Coui-t»  per  Cuubch,  Ch.  J. 

by  her  husband  he  could  not  keep  it.  (1  Taylor  on  Ev. 
[eth  ed.J,  §  129;  Whelan  v.  TTAefan,  3  Cow.,  637,  576,  577; 
Gee  V.  Spencer^  1  Vem.,  32;  Young y.  Peachy^  2  Atk.,  255; 
WiUard's  Eq,  Ju.,  1G9,  170;  Sears  v.  Sha/er,  2  Seld.,  272; 
S.  C  1  Barb.,  408-414;  1  Story  Eq.  Ju,,  §§  140,  147,  187, 
218,  307,  308;  Jacques  v.  Methodise  Ch.,  17  J.  R.,  548;  Fry 
V.  Fry,  7  Paige,  461;  Gn'ffby  v.  Cox,  1  Ves.  Sr.,  517;  Cooke 
v:  LamoUe,  15  Bear.,  234,  239,  241;  Summers  v-  Griffiths, 
35  id.,  27;  Bakery,  Monk,  33  id.,  419;  Hoffhtony.  Hogldad, 
15  id.,  Tl%\Ford  v.  Harrington,  16  N.  Y.,  285;  Davies  v. 
Davies,  2  New  Kep.,  384;  Cou2to  v.  Ackworth,  E.  L.  B. 
[8  Eq.],  558-567;  Gtbsm  v.  Jeye?,  6  Ves.,  266,  276.)  It 
would  not  be  an  answer  to  plaintiff's  claim  that  the  traasfer 
was  made  in  fraud  of  creditors.  {Freelove  v.  Cole,  41  Barb., 
318;  affirmed,  41  K  Y.,  285;  Ford  v.  Harrington,  16  N.  Y., 
285;  Osborne  v.  Williams,  18  Ves.,  379.)  The  intentions 
of  the  parties  were  a  subject  of  legitimate  inquiry.  {Tracy 
V.  McManus,  58  N.  Y.,  257;  Bedell  y.  CJiase,  34  id.,  386; 
Forbes  v.  Waller,  25  id.,  439;  2  K  Y.  Suj)reme  Ct  Reps. 
[T.  &  C],  p.  25.) 

Church,  Ch.  J.  The  trial  judge  foimd  that  certain  shares 
in  the  steamer  Gold  Hunter  were  piu'chased  by  the  defend- 
ant, in  California,  in  his  own  name  and  on  his  own  account, 
although  it  appears  that  the  title  was  taken  in  the  name  of 
Mrs.  Do  LaMontagnie,  the  plaintiff's  testatrix.  He  also  found 
that  the  adventure  proved  a  failui^e,  and  that  a  considerable 
amount  of  debts  existed  against  the  steamer  for  which  the  own- 
ers were  liable,  but  that  Mrs.  De  La  Montagnie  was  not,  and 
the  defendant  was  liable  for  said  debts.  He  further  found 
that  the  defendant  exhibited  to  the  testatrix  a  letter  from  his 
brother  in  California  stating  that  an  attempt  would  be  made 
by  the  creditors  to  collect  their  claims  against  the  steamer 
from  her,  and  that  the  defendant  also  expressed  the  opinion 
or  apprehension  that  she  and  her  property  were  liable  to  pay 
the  debts  of  the  Gold  Hunter  ;  that  Mrs.  De  La  Montagnie  be- 
lieved that  she  and  her  property  were  liable  to  pay  said  debts, 
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and  that  if  she  assigned  the  lease  it  would  be  move  secure  than 
in  her  hands,  and  might  at  least  delay  the  creditors ;  that 
she  assigned  the  lease  in  September,  1851,  to  a  mutual 
friend,  who  immediately  assigned  it  to  the  defendant  5  that 
her  belief  that  she  was  liable  for  the  said  debts  "  entered 
into  and  operated  upon  her  mind  as  to  the  date  of  carrying 
into  effect  her  intention  to  make  said  transfer."  The  judge 
also  found  that  afterwards,  in  1860,  the  defendant,  upon 
request  to  retransfer  said  lease,  promised  to  do  so,  but  said 
he  would  take  his  own  time  for  it,  and  that  he  never  did 
retransfer  it.  He  fmther  found  tliat  there  was  no  cousideiu- 
tion  for  the  transfer.  The  original  lease  expired  in  1852. 
A  renewal  thereof  was  granted  to  defendant  for  twenty-one 
years,  and,  in  1873,  it  was  again  renewed.  The  basis  of  the 
action  is  that  the  plaintiff's  testatrix  was  induced  to  believe 
from  the  statements  and  representations  of  the  defendant 
that  she  was  liable  for  the  debts  of  the  Gold  Hunter,  and 
under  the  influence  of  that  belief,  in  whole  or  in  part,  she 
transferred  the  lease  in  question  to  the  defendant,  supposing 
that  the  effect  would  be  to  delay  the  cteditoi-s,  or  in  some 
way  save  her  property  from  liability.  She  was  not  liable 
for  the  debts,  and  acted  under  a  misapprehension  or  mistake. 

I  have  examined  all  the  evidence  with  cai'e,  and  although 
there  is  room  for  contrary  inferences,  I  have  arrived  at  the  con- 
clusion that  the  findings  were  warranted,  and  hence  that  this 
coiiil;  has  no  power  to  review  them.  The  rule  is  well-settled 
that  this  court  cannot  review  the  findings  of  fact  of  a  judge 
or  referee,  if  the  evidence  is  fairly  capable  of  a  constniction 
which  justifies  them.  The  Special  and  General  Tcnns  may 
pass  upon  facts,  this  comi;  cannot.  The  degree  of  credit  to 
be  given  to  the  witnesses  and  the  inferences  to  be  drawn 
from  facts  proved  are  peculiarly  the  province  of  the  courts 
below  to  determine,  and  when  so  detennined  the  duty  of  this 
court  is  confined  to  a  review  of  the  legal  conclusions  drawn 
from  such  facts. 

There  are  some  grounds  for  the  position  that  the  real 
motive  for  the  transfer  was  love^jand  affection,  and  that  the 
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act  wtis  consummated  iu  pursuance  of  a  previous  intention, 
and  that  the  Gold  Hunter  transaction  only  fuinished  a  pro- 
text  or  excuse  to  be  used  among  fault  finding  ixilatives,  but 
there  is  evidence  from  which  a  contrary  inference  may  be 
drawn.  The  provision  in  the  will  previously  executed  was 
quite  different  from  a  present  ti'ansfer,  because  the  wife  would 
remain  in  control  and  in  receipt  of  rents  and  profits,  and  it 
would  be  subject  to  revocation,  change  or  alteration,  dm-ing 
her  life.  So  a  purpose  that  at  some  time  she  would  make 
the  transfer  is  indefinite  and  liable  to  change.  It  is  a  circum- 
stance of  some  significance  that  when  the  transfer  was 
made,  she  expressly  repudiated  **  love  and  affection  "  as  a  con- 
sideration, and  directed  that  the  nomiiml  simi  of  one  dollar 
be  insei-ted. 

The  evidence  of  the  defendant  is  to  some  extent  corrobora- 
tive of  that  of  the  testatrix  as  to  conversations  in  respect  to 
the  claims  of  the  creditors  of  the  Gold  Hunter,  and  her  lia- 
bility for  them,  and  the  learned  counsel  for  the  defendant 
frankly  concedes  in  his  brief  that,  **  there  is  no  doubt  from 
the  evidence  of  both  the  husband  and  the  wife  that  these 
claims  •  •  •  had  been  the  subject  of  convei"Si>tion,  and 
ccmstiluted  an  element  for  selecting  a  date  of  transfer  under 
the  motive  of  affection."  This  reduces  the  pivotal  fact  to  a 
veiy  fine  point,  viz.:  Whether  the  facts  were  so  plain  that 
the  coui-t  below  could  not  avoid  discovering  that  behind  the 
admitted  reason  for  making  the  transfer  at  tluai  time  was  the 
controlling  motive  of  love  and  affection.  If  she  was  induced 
by  untnie  statements  of  the  defendant,  and  acting  under  a 
misapprehension  as  to  her  liability,  to  make  the  absolute 
transfer  at  that  time,  when  but  for  such  misapprehension  she 
would  not  then  have  made  it  the  legal  right  to  a  retransfer, 
would  not  be  impaired  by  the  fact  that  she  intended  to  give 
it  by  will.  She  was  entitled  to  be  restored  to  the  condition 
from  which  she  was  induced  to  depart  by  the  untrue  state- 
ments of  her  husband. 

The  learned  counsel  for  the  defendant  insists  that  upon  all 
questions  of  conflict  between  the  parties,  the  evidence  of  the 
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mutual  friend  should  have  been  cohtrolliug  with  the  court 
below.  This  court  might  so  think,  aud  yet  it  tt as  a  question 
for  the  court  below  to  decide  with  which  we  caimot  mterfere. 
But  the  findings  ai*e  consistent  with  the  perfect  integrity'  as 
a  witness  of  the  mutual  friend.  The  motive  of  love  and 
affection  was  made  more  prominent  in  conversation  with  him 
than  when  the  parties  were  alone.  The  motive  of  a  transfer 
to  defraud  creditors  would  be  if  possible  ignored  in  the  pres- 
ence of  a  lawyer,  and  one  less  obnoxious  to  moral  and  legal 
criticism  adopted.  It  is  probable  that  the  recollection  of  the 
mutual  friend  was  more  accurate  than  either  of  the  parties  as 
to  dates  and  order  of  events  if  not  as  to  the  events  themselves, 
but  this  might  not  materially  affect  the  question  whether  the 
wife  acted  under  a  false  impression  produced  by  the  husbands 
It  is  also  probable  that  conversations  and  acts  which  took 
place  long  subsequent  to  the  transfer  were,  to  some  extent, 
mtermuigled  with  those  which  occun*ed  before,  but  it  is  not 
clear  how  far  this  was  done,  nor  what  influence  it  should 
have  upon  the  result.  It  must  suffice  for  us  that  the  findings 
are  supported  by  evidence  and  hence  are  conclusive. 

It  is  not  found  that  the  defendant  acted  with  a  fraudulent 
intent  in  procuring  the  transfer,  but  I  do  not  understand  that 
this  is  necessafy  to  be  afiiimatively  shown  in  this  class  of 
cases.  A  court  of  equity  will  inteqx)se  its  jurisdiction  to  set 
aside  instruments  between  pei^sons  occupying  relations  in 
which  one  party  may  naturally  exercise  an  influence  over  the 
conduct  of  another.  A  husband  occupies  such  a  relation  to 
the  wife,  and  the  equitable  principles  referred  to  would  apply 
to  them  in  respect  to  gratuitous  transfers  by  the  wife  to  the 
husband,  however  it  might  be  in  ordinary  business  transac- 
tions, which  the  wife  may  legally  engage  in.  When  this 
relation  exists  the  person  obtaining  the  benefit  must  show,  by 
the  clearest  evidence,  that  the  gift  was  freely  and  deliberately 
made.  The  burden  is  upon  the  person  taking  the  gift  to 
show  that  the  transaction  was  fair  and  proper.  {Sears  v. 
JShafer,  6  N.  Y.,  268  ;  Hogkton  v.  Hoghton,  15  Beav.,  278^ 
Ford  V.  Harringtm,  16  N.  Y.,  285;   2  New  Eep.,  384j  , 
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ChuUs  V.  AcworA,  L.  B.,  8  Eq.,  558-667;  Bwmaby  v.  Griffin, 
8  Vesey,  266.) 

Stort  says :  ''  Henoe,  the^law,  with  a  wise  providence,  not 
only  watches  over  all  the  transactions  of  parties  in  this  pre- 
dicament, but  it  often  interposes  to  declare  transactions  void, 
which,  between  other  persons,  would  not  be  held  objection- 
able. It  does  not  so  much  consider  the  bearing  or  hardshif^ 
of  its  doctrine^  upon  particular  cases,  as  it  does  the  impor- 
tance of  preventing  a  general  public  mischief,  which  may  be 
brought  about  by  means,  secret  and  inaccessible,  to  judicial 
scrutiny,  from  the  dangerous  influences  arising  from  the  con. 
fidential  relation  of  the  parties."  (Story's  Eq.  Jur.,  310.) 
A  misapprehension  of  a  party  may  be  sufficient  (6^60  v. 
Spencer^  2  Yes.,  401,  and  note.)  Lord  Eldon,  in  Haguemn 
V.  Basdey,  14  Vesey,  273,  says,  that  *'  when  the  decision 
rests  upon  the  ground  of  public  utility,  for  the  purpose  of 
maintaining  the  principle,  it  is  necessary  to  impute  knowledge 
which  the  party  may  not  actually  have  had." 

Nor  19  it  an  answer  thi^  the  wife  consented  to  the  tranacv 
tion  to  defraud  creditors.  The  parties  do  not  stand  on  equal 
terms,  and  the  husband  cannot  avail  himself  of  the  plea  of 
pcui'ticepa  criminia  on  the  part  of  the  wife.  {Freelove  v.  Cofe, 
41  Barbour,  318;  affirmed,  41  N.  Y.,  619;  Osborne  v. 
WSUama^  18  Vesey,  379.)  But  assuming  what  I  think 
is  the  real  fact,  that  the  defendant  believed  that  hia  state- 
ment  that  the  wife  was  liable  for  the  claims  against  the 
Grold  Hunter  was  true,  it  follows  that  the  parties  acted 
imder  a  mutual  mistake,  and  even  if  it  be  regarded  a  mistake 
in  law,  it  is  one,  I  apprehend,  which  courts  of  equity  will 
relieve  against,  especially  between  parties  thus  •  situated. 
(Story's  Eq.,  §  138.)  And  if  we  go  a  step  farther  in  tavor 
of  the  defendant's  good  faith  (and  the  evidence  justifies  it), 
and  assume  that  he  supposed  the  tomsfer  was  really  made 
from  motives  of  love  and  afiection,  yet,  if  the  wife,  though 
entertaining  a  sufficient  aflSsctionate  regard  for  him  to  have 
made  the  transfer,  was,  in  fact,  induced  to  do  it  under  the 
supposition  of  the  liability,  and  would  not  have  done  it  other- 


604  ,    Boyd  t>.  Bb  La  Moktagkib.  [Maxell 

Opiaion  of  the  Court,  per  Church,  Ch.  J. 

wise,  and  this  belief  was  produced  by  the  untrue  statements 
of  the  defendant,  although  he  may  have  believed  them  true, 
within  the  principles  above  referred  to,  I  think  she  is  entitled 
to  relief. 

There  is  no  direct  finding  upon  the  question  of  ratification, 
and  if  we  should  refer  to  the  evidence,  which  we  never  do, 
to  reverse  a  judgment,  it  would  be  found  entirely  insufficient 
to  establish,  conclusively,  that  after  a  full  knowledge  of  his 
position  she  intended  to  confirm  and  ratify  the  transfer.    Her 
acquiescence  in  the  renewal  of  the  lease  by  the  defendant,  and 
the  reason  given,  is  as  consistent  with  her  version  of  the 
orighial  transaction,  and  the  continuance  of  the  title  in  the  hus- 
band for  the  original  puq^ose,  as  it  is  with  an  intention  to 
permanently  bestow  the  property  upon  him.     It  is  found 
that  the  defendant,  in  1860,  agreed  to  retransfer  the  lease,  but 
stated  that  he  would  take  his  own  time  for  it.     The  letters 
furnish  no  decisive  evidence  inconsistent  with  her  right, 
although  the  omission  in  them  of  any  request  for  a  retransfer, 
or  allusion  to  it,  tends  to  show  an  acquiescence,  but  it  is  not 
conclusive.     The  parties  have  not  lived  together  as  husband 
and  wife  since  1860,  when  the  defendant  went  a  second  time 
to  California.     Soon  after  his  return  he  went  into  the  army, 
and  then  to  Europe,  where  he  has  since  remained,  in  the 
consular  service  of  the  government.     A  large  number  of  let- 
ters of  the  wife  were  produced  on  the  trial  to  show  tlie 
amicable  relations  existing  between  the  parties  down  to  the 
conunencement  of  this  suit,  and  considerable  stress  is  laid 
upon  the  fact  to  corroborate  the  defendant's  claim,  as  to  the 
nature  of  the  transaction,  and  the  wife's  intention  to  ratify 
the  transfer.     The  precise  relation  between  the  parties  is  not 
very  clear.     There  certainly  was  never  any  outspoken  quar- 
rel.    They  were  both  cultivated  and  refined,  and  their  com- 
munications were  high-toned,  and  in  every  respect  unobjec- 
tionable.    Thei'e  is  in  one  or  two  of  the  wife's  letters  a 
delicate* suggestion  indicative  of  jealousy,  but  accompanied 
by  a  disclaimer  that  jealousy  was  harbored,  and  the  general 
tone  and  character  of  those  written  during  the  first  few 
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yeai-s  are  qaito  different  from  those  written  in  later  years. 
Although  the  latter  are  far  from  fault  finding,  yet  the  charac- 
teristics of  the  lettei-s  changed  from  profuse  expretisiouis  of 
marital  affection  to  common-place  civility  and  formal  polite- 
ness. Precisely  what  this  indicates  it  is  not  needful  to  sur- 
mise ;  but  a  I'esult  adverse  to  perfect  marital  cordiality 
might  naturally  be  expected  from  a  marriage  of  an  ambitious 
yomig  man  to  a  lady  twenty  yeara  his  senior,  however 
accomplished  and  woilhy  she  might  be,  and  the  letters,  I 
thuik,  tend  to  show  that  at  some  period  there  was  a  certain 
degi'ee  of  coolness  at  least  between  them. 

I  have  examined  the  several  requests  to  find  facts  and  law 
which  were  refused,  and  no  sul^stantial  en*or  was  committed. 
They  are  either  requests  to  find  evidence,  which  if  fomid 
would  not  change  the  result,  or  they  are  requests  to  find 
facts  in  respect  to  which  there  was  conflict  of  evidence,  or 
to  find  conclusions  of  law  which  were  in  conflict  with  those 
which  had  been  found. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Matthew  "White,   EesiDondent,   v.   Jesse   Hott    et  aL, 

Appellants.  Uu  %! 

"Where  the  terms  of  a  promise  admit  of  more  senses  tliaii  one,  it  Ss  to  be  u6   ^^i 

\   interpreted  in  the  sense  in  which  the  promisor  had  reason  to  suppose  it  *  ^^^=="^1 

was  underatood  by  tiie  pi'omisee.  w^  418 

It  8eem8f  that  while;  as  a  rule,  the  interpretation  of  written  instruments  is  |  y^  ^i 

a  question  of  law  for  the  court,  yet,  when  the  interpretation  of  a  promipd  |!28  254 

depends  upon  the  sense  in  which  words  are  used,  or  in  which  the  prom- 
isor had  i*eason  to  sup|)0Be  that  the  pi-omisee  understood  them,  which  is 
to  be  determined  from  the  I'elation  of  the  parties  and  the  surrounding 
drcumstanoes,  it  becomes  a  mixed  question  of  law  and  fact,  and  may  be 
submitted,  with  pro^^er  instructions,  to  a  jury. 


73    006 

194    5fi0 


73    505 
188      91 


73    505 
133    306 


It  is  not  necessary,  in  order  to  uphold  a  promise  based  upon  the  surrender  i40  (M9 

or  compromise  of  a  claim,  to  show  that  the  claim  was  valid  or  enforceable  '  73   n06l 

ld3     6nOl 

at  law.    The  cHtttletnent  of  a  doubtful  claim  is  a  good  conaderation.  — 
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Plaintiff,  upon  the  aasarance  that  G.  &  Son  would  furniBh  20,000  bushela 
of  barley  for  malting,  agreed  to  malt  the  same  at  a  i-educed  price.  G. 
&  Son  delivei-ed  several  lots  of  barley  under  the  agreement.  For  two 
of  the  lots,  plaintiff  issued  to  G.  &  Son  negotiable  warehouse  receipts, 
stating  that  the  barley  was  to  be  manufactured  into  malt,  the  produce 
''deliverable  to  their  oixier,  on  payment  of  the  charges  acci-ued  thereon.'* 
A  part  of  the  malt  was  delivered  to  G.  &  Son,  who  made  a  payment  on 
general  account,  not  sufficient  to  pay  the  charges  on  the  malt  delivered. 
Defendants,  upon  indorsement  to  them  of  the  two  receipts,  made  advances 
to  G.  &  Son  thei'eon  to  the  full  value.  G.  told  plaintiff  that  defendants 
would  pay  the  balance  due  for  malting  all  the  bai'ley,  to  the  truth  of 
which  statement  defendants,  by  their  action,  gave  color.  When  defend- 
ants sought  to  ramove  the  malt,  plaintiff  asserted  alien  upon  all  the  malt 
in  his  possession  for  the  general  baianoe  due,  and  refused  to  deM  ver  any 
of  the  malt,  except  upon  payment  or  assumption  by  defendants  of  such 
balance.  Defendants  requested  a  statement  of  the  charges  upon  the  two 
lots  specified  in  the  receipt.  A  statement  was  given  but  with  the  express 
declaration  that  plaintiff  held  the  malt  subject  to  additional  charges. 
Plaintiff,  by  letter,  asked  to  have  the  receipts  returned,  and  to  know 
that  defendants  guaranteed  his  claim  against  the  malt.  ■  Defendants 
replied,  returning  a  receipt  for  the  malt  then  called  for,  saying,  *<0f 
course,  we  consider  oiu'selves  bound  fbr  the  charges  on  this  malt^* 
Plaintiff  thereupon  delivei-ed  the  malt,  and  subsequently  delivered  the 
lot  covered  by  the  other  receipt.  In  an  action  to  recover  the  charges, 
Jteld,  that  plaintiff  had  the  right  to  believe,  from  defendants'  answer, 
that  they  complied  with  his  demand,  and  that  it  should  be  so  construed ; 
at  least,  that  the  question,  as  to  whether  a  promise  to  pay  the  charges 
was  made,  waa  proper  to  be  submitted  to  a  jury,  and  the  evidence  justi- 
fied a  finding  of  a  promise  ;  that  whatever  claim  of  title  defendants  had 
adverse  to  plaintiff's  lien^  they  waived ;  that,  by  the  waiver  and  assump- 
tion of  liability,  they  induced  plaintiff  to  deliver  the  malt ;  and  that, 
therefore,  there  was  a  sufficient  consideration  for  the  promise,  and  defend- 
ants were  bound  thereby. 

(Argued  April  18, 1878 ;  decided  May  21, 1878.) 

ApPBAii  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Picas  in  and  for  the  city  and  county  of  New 
York,  affirming  a  judgment  in  favor  of  plaintiff,  entered  upon 
a  verdict. 

This  action  was  brought  to  recover  a  balance  of  charges 
alleged  to  be  due  plaintiff  upon  a  quantity  of  malt  delivered 
to  defendants  upon  the  faith  of  their  premise  to  pay  such 
balance. 

The  facts  appear  sufficiently  in  the  opinion. 
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Jo/m  A,  Mopes,  for  i^pellant.     Plaintiff  had  no  lien  on 

the  malt  derived  from  the  barley  mentioned  in  the  two 

receipts,  except  for  his  chaiges  for  malting  those  two  specific 

lots.     {Lenckhardt  v.  Cooper ,  2  Hodg.,  160;  3  Bing.  N.  C, 

99;  Houghton  v.  Mathews,  3  Bos.  &  P.,  494;  Itashforth  v. 

Hatfield,  6  East,  528;  2  Kent's  Com.,  634,  636;  Edwaid  on 

Bailment,    308,    548;    Schmidt  y.  Blood,  9   Wend.,    268; 

Stemmen  v.  Wtlkins,  7  Watts  &  Serg.  [Pa.]  R.,  466;  ScoU 

V.  Jester,  8  Eng.  [Ark.]  R.,  437;  Hale  v.  BarreU,  26  III., 

195;  Morgan  v.  Congdon,  4  N*  Y.,  552.)    The  contract,  if 

an  entirety,  was  effectually  severed  by  plaintiff's  issumg  the 

two  receipts  for  the  two  lots  in  question,  by  their  transfer  to 

defendants,  and  notice  thereof  to  plaintiff  before  he  delivered 

any  of  the  other  lots  to  Gordon  &  Son.     {AlcCombie  v. 

Spader,  1  Hun,  196;  Lickharrouo  v.  Mason,  3  T.  R.,  63; 

Gibson  V.   Stevens,  8   How.   [U.   S.],   R.,    384;  Spear  v. 

Travis,  4  Camp.,  251;  Bunney  v.  Poyntz,  4  Bam.  &  Ad., 

568;  Bk.  o/Bochester  v.  Jones,  4  N.  Y.,  503,  507;  Schmidt 

V.  Blood,  9  Wend.,  268;   Stemmen  v.  Wilkins,  7  Watte  k, 

Ser.,  466;  Morgan  v.  Congdon,  4  N.  Y.,  552;  Hale  v.  Bar- 

rett,  26  111.,  195;   Crawshay  v.  Homfray,  4  B.  &  Aid.,  50; 

Ki'uger  v.  Wilcox,  Ambl.,    252.)      By  the  delivery  of  the 

two  lots  of  malt  to  dcfendante  plaintiff  relinquished  his  lien, 

and  thenceforth  his  claim  was  limited  to  his  special  contract 

with  defendants.      (CoweU  v.  Simpson,  16  Vcs.  Jr.,  280;» 

Walker  v.  Birch,  6  T.  R.,  258;  Bk.  of  Rochester  v.  Jones, 

4  N.  Y.,  497;  Holly  v.  Hungerford,  8  Pick.,  13;  Baker  v. 

Fuller,   21  id.,  318;    King  v.  Indian  Co.,  11  Cush.,  231; 

JSllioU  V.  Bradbury,  23  Vt,  217.)     The  lien  on  defendante 

malt  furnished  no  consideration  for  any  promise  to  pay 

for  maltmg  other  barley.     {Leonard  v.  Vredenburg,  8  J.  R., 

29;  Danforth  v.  PraU,  42  Me.,  60;  Malhry  v.  GilieU,  21 

N.  Y.,  412,  414.) 

Frank  D.  Harmon,  for  respondent.  Where  the  language 
of  a  proniissor  may  be  understood  in  more  senses  than  one, 
it  is  to  be  interpreted  in  the  sense  in  which  he  had  reason  to 
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suppose  it  was  undci-stood  by  the  promisee.  {Iloffman  v. 
^tna  F,  Ins.  Co,,  32  N.  Y.,  413;  Johnson  v.  Ilathom,  42  id., 
132;  BarloioY,  Scott,  24  id.,  40;  MowoUy.  Ld,  Londans- 
borouffh,  3  El.  &  Bl.,  334;  Pottery.  Ont.  Ins.  Co.,  5  Hill,  144.) 

Allex,  J.  It  is  very  doubtful  whether  the  exceptions  to 
the  rulings  and  decisions  of  the  court  upon  the  trial,  and  in 
the  submission  of  the  case  to  the  jurj"  were  so  taken  as  to 
present  any  question  for  review  upon  this  appeal.  But  with- 
out considering  the  sufficiency  of  the  exceptions,  we  will 
examine  the  merits  of  the  case  so  far  as  necessary'  to  give 
judgment,  a3  if  the  questions  we  consider  were  befoi-e  us. 
The  plaintiff,  upon  the  assumnce  that  Gordon  &  Son  would 
furnish  for  malting  20,000  bushels  of  barley,  agreed  to  malt 
the  same  at  a  reduced  price,  and  the  seveml  parcels  or  lots 
of  barley  were  delive\;ed  to  be  malted,  under  that  agreement. 
A  part  of  the  malt  was  delivered  to  Gordon  &  Son,  who 
made  a  payment  of  $1,000  on  the  general  account,  and  not 
for  the  malting  of  any  specific  parcel.  It  did  not  pay  the 
charges  on  all  the  malt  delivered  to  them. 
r  As  between  the  plaintiff  and  Gordon  &  Son,  a  claim  by  the 
former  of  a  lien  upon  the  malt  remaining  in  his  possession 
for  the  balance  due  him  for  malting  and  storing  the  entire 
quantity  of  barley  w^ould  have  been,  at  least,  plausible.  The 
I)laintiff  would  have  had  a  colorable  claim  to  his  lien  for  a 
general  l)alance,  and  it  is  not  necessary  to  determine  whether 
it  would  have  been  certainly  sustained  at  law.  (^McFarland 
V.  Wlieeler,  26  Wend.,  467.)  The  same  claim  and  color  of 
title  would  have  attached  to  the  malt  upon  its  sale  to  a  stran- 
ger while  in  possession  of  the  plaintiff,  except  the  transfer 
had  been  effected  by  an  indorsement  of  a  negotiable  ware- 
house or  storage  receipt,  and  in  that  case  whatever  rights  or 
equities,  by  way  of  lien  or  otherwise,  the  plaintiff  had  to  the 
barley  or  its  products,  would  have  continued,  except  as 
affiiinst  an  indorsee  in  ffood  faith  and  for  value.  The  bona 
fides  and  consideration  of  any  such  transfer,  if  challenged, 
would  be  the  subject  of  investigation. 
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Negotiable  warehouse  receipts  were  issued  to  Gordon  & 
Sou  by  the  plaiutiff  for  two  lots  or  parcels  cf  the  barley  to 
be  manufactured  into  malt,  and  the  product  thereof  **  deliv- 
erable to  their  order,  on  payment  of  the  charges  accrued 
thereon."  Upon  the  negotiation  and  indorsement  for  value 
of  these  receipts  to  a  third  person  having  no  notice  of  any  gen- 
eral lien,  the  indoi-see  would  doubtless  acquire  a  valid  title 
to  the  malt,  subject  only  to  the  payment  of  the  charges 
thereon.  The  malt  in  the  hands  of  an  mnocent  indorsee  of 
the  receipts  for  value  would  have  been  severed  from  the  resi- 
due of  the  malt,  and  discharged  of  any  general  lien.  The 
defendants  became  the.  indorsees  of  these  two  receipts,  not 
upon  a  purchase  of  the  barley  or  the  product,  but  as  I  infer 
either  as  pledgees  or  as  factors  of  Gordon  &  Son  for  sale, 
and  made  an  advance  to  Gordon  &  Son  upon  them,  and  as 
one  of  the  defendants  testified,  to  the  full  value,  and  what 
proved  to  be  afterwards  more  than  the  value.  I  do  not 
understand  that  the  defendants  became  the  ownei-s  of  the 
property  but  they  were,  nevertheless  transferees  for  value 
to  the  amount  of  their  advances,  and  had  all  the  rights  of 
purchasei-s  to  that  extent.  The  amount  of  the  advances  does 
not  appear,  and  it  does  not  appear  that  the  plaiutiff  at  any 
time  had  notice  of  the  amount,  or  of  the  particular  relations 
between  Gordon  &  Son  and  the  defendants.  He  was  told 
by  Gordon  that  the  defendants  would  pay  the  balance  due 
upon  the  account  for  malting  all  the  barley,  and  the  defend- 
ants by  their  actions  gave  color  to  the  truth  of  this  statement. 

After  the  failure  in  business  of  Gordon  &  Son,  and  when 
the  defendants  sought  to  remove  the  malt,  the  plaintiff 
aserted  a  lien  upon  all  the  malt  then  m  his  possession,  includ- 
ing the  product  of  the  barley  mentioned  in  the  two  receipts 
for  the  geneml  balance  due  him,  and  the  defendants  had 
knowledge  of  the  claim,  and  that  the  plaintiff  refused  to 
deliver  any  part  of  the  malt,  except  upon  the  payment  of 
that  balance,  or  the  assumption  thereof  by  the  defendants. 
All  the  negotiations,  correspondence,  and  promises  were  had 
and  made  upon  the  basis  of  this  claim,  and  with  reference  to 
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it,  and  all  acts  and  declarations  of  ihe  parties  must  be  inter- 
preted in  view  of  the  claim  as  made,  and  the  relation  of  the 
•parties  in  respect  to  it. 

When  the  defendants  sent  to  sample  the  malt  they  also 
requested  a  statement  of  the  charges  on  each  of  the  parcels 
or  lots  of  hai'ley  specified  in  the  receipts  held  by  them,  and 
a  m^norandum  of  tlie  amount  was  given  them  in  pencil,  the 
plaintifi*'s  clerk  at  the  same  time  saying  to  the  defendants' 
messenger  that,  although  that  was  the  amomit  of  the  charges 
on  those  two  lots,  the  plaintiff  held  the  malt  subject  to  addi- 
tional chai*ges,  and  this  was  communicated  to  the  defendants, 
with  the  amoimt  of  the  additional  claim,  as  is  proved  by 
'Mr«  Husted,  one  of  the  defendants.  Subsquently  the  mciis- 
;arer,  sent  by  the  defendants  with  an  order  for  the  delivery  of 
the  malt,  was  told  that  it  could  not  be  delivered  until  the 
plaintiff  had  some  guarantee  from  the  defendants  that  they 
would  pay  the  charges,  and  the  claim  was  specifically  made 
by  a  letter  from  the  plaintiff  to  the  defendants  of  the  28th 
June,  1873,  stating  that  he  was  ready  to  deliver  the  malt, 
but  would  like  to  have  the  storehouse  receipts  returned,  and 
to  <*  know  that  you  (the  defendants)  giiamntee  the  claim  I 
have  against  the  malt."  The  defendants  could  not  have 
understood  this  as  meaning  anything  less  than  the  balance 
due  for  malting  all  the  barley  of  Gordon  &  Son.  This  had 
been  the  claim  distinctly  made  and  assigned,  as  the  ressoa 
for  non-delivery,  until  the  assurance  was  given.  The  defend- 
ants had  made  advances  on  the  barley  mentioned  in  the 
receipts,  subject  to  the  charges  thereon,  and  would  have  been 
liable  for  such  charges  without  an  express  promise.  The 
defendants  knew  that  the  plaintiff's  only  purpose  in  withhold- 
ing the  delivery  was  in  respect  to  charges  for  malting  barley 
other  than  that  covered  by  the  receipts.  To  this  the  defend- 
ants replied,  in  writing,*  the  same  day,  returning  the  receipt 
for  the  parcel  then  called  for,  and  saying,  "  of  course,  we 
consider  ourselves  bound  for  the  payment  of  the  charges  on 
this  malt."  The  answer  was  equivocal ;  but  the  plaintiff  had 
reason  to  believe  that  the  defendants  complied  with  his 
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d^iifuid,  and  that  the  promise  wa«  a9  broad  as  his  claim. 
"  This  barley  "  may  be  construed  as  restricted  to  the  barley 
mentioned  in  the  particulai*  receipt  returned ;  but  it  is  capa- 
ble ci  being  understood  in  a  more  enlarged  sense,  and  as 
covering  all  the  barley  malted  for  Gordon  &  Son,  and  for 
which  the  plaintiff  claimed  a  lien  on  the  malt  still  in  his  po&- 
Bession  ;  and  sudi  should  be  its  meaning  when  viewed  in  the 
light  of  the  circumstances,  and  in  connection  with  the  note 
to  which  it  was  a  I'eply.  It  was  so  understood  and  acted 
4ipon  by  the  plaintiff,  and  the  defendants  intended  that  it 
lihould  be  so  understood*  Up  to  this  time  there  had  been  no 
denial  by  the  defendants  of  the  lien  of  the  plaintiff,  as 
claimed,  or  their  liability  to  pay  the  full  claim,  and  when 
ihis  reply,  assenting  as  '^  of  course,"  to  the  requirements  of 
the  plaintiff  was  received,  it  would  have  been  an  imputation 
upon  the  good  faith  of  the  defendants  had  the  plaintiff  criti- 
cised the  phraseology  of  the  informal  note,  and  required  a 
snore  formal  or  technical  acknowledgment.  If  the  words  of 
the  promise  may  have  been  used  in  an  enlarged  or  restricted 
8^28e,  they  will,  in  the  absence  of  circumstances  calling  for  a 
different  interpretation,  be  construed  in  the  sense  most  bene- 
ficial to  the  promisee.  (Hqfman  v.  ^tna  Fire  Lis.  Co.,  32 
N.  Y.,  405.) 

The  rule  in  ethics  is,  that  "  when  the  terms  of  a  promise 
admit  of  more  senses  than  .one,  the  promise  is  to  be  per- 
formed in  that  sense  in  which  the  promisor  apprehended  at 
the  time  the  promisee  received  it,^'  and  this  is  the  established 
rule  at  law,  as  well  as  in  morals.  In  the  language  of  the 
books,  it  is  to  be  intei'peted  in  the  sense  in  which  the  pro- 
misor had  reason  to  suppose  it  was  understood  by  the  pro- 
misee. {Hoffman  v.  ^tna  F.  Ins.  Co.,  supra;  Johnson  v. 
Haihom,  2  Abb.  Ct.  of  App.  Dec.,  465;  Barlow  v.  Scott, 
24  N.  Y.,  40;  Mowatt  v.  Lord  Londesborough,  3  E.  &  B., 
307;  Potter  v.  Ontario  Ins.  Co.,  5  Hill,  147.)  Perhaps  it 
would  have  been  within  the  province  of  the  court  to  have 
intcipreted  the  letter  of  the  defendants  in  the  light  of  sur- 
romiding  circumstances,   and  the  application  of  the  rule 
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quoted,  if  the  only  proof  of  the  undertaking  had  been  the 
lett<3r.  The  dcfcudauts  knew  what  the  plaintiff  requii>ed  as 
a  condition  of  the  delivery  of  the  malt,  and  they  gave  him 
reason  to  undcrbtand  that  they  complied  with  the  condition, 
and  the  letter  is  capable  of  an  interpretation  which  would 
give  it  the  effect  claimed. 

In  MowaU  v.  Lowksharough  (supra)  a  like  question  was 
reserved  and  decided  by  the  court ;  but  the  i*eservation  was 
with  liberty  to  the  court  to  draw  such  inferences  as  the  jury 
might  draw.  As  a  rule,  the  intei*pretation  of  writt^i  instru- 
ments is  with  the  court  as  a  question  of  law  ;  but  when  the 
interpetation  de^^ends  upon  the  sense  in  which  words  are 
used,  or  the  sense  in  wliich  the  promisor  had  reason  to 
believe  the  promisee  understood  them,  a  fact  to  be  deter- 
mined from  the  relation  of  the  parties  and  the  surrounding 
circumstances,  it  would  seem  that  it  becomes  a  mixed  ques- 
tion of  law  and  fact.  It  is  not,  then,  a  matter  of  interpre- 
tation merely,  but  the  ascertainment  of  the  minds  and  intents 
of  the  parties.  But  if  this  be  not  so,  the  reliance  of  the 
plaintiff  was  not  wholly  upon  the  letter  of  the  defendants, 
but  was  in  part  upon  the  acts  and  psu'ol  declarations  of  the 
defendants,  which,  if  they  did  not  of  themselves  fully  prove 
a  promise,  enabled  the  jury  to  determine  the  sense  in  which 
the  plaintiff  had  a  right  to  receive  the  written  promise,  and 
that  in  which  the  defendants  intended  he  should  receive  it 
and  to  infer  a  promise  from  all  the  evidence.  The  witnesses 
for  the  respective  parties  disagreed  as  to  the  interviews 
between  the  plaintiff's  agent  and  one  of  the  defendants  after 
the  delivery  of  the  malt,  and  if  the  jury  took  the  statement 
of  the  witnesses  for  the  plaintiff  as  they  might  do,  fortified 
as  it  was,  to  some  extent,  by  the  circumstances  and  pro- 
babilities of  the  case,  then  a  promise  might  have  been 
found  inde^)endent  of  the  letter  of  the  twenty-eighth  of 
June.  The  acts  and  declarations  of  the  defendant,  as 
proved  by  the  witness  Van  Vliet,  were  certainly  more 
consistent  with  the  prior  interview  and  dealings  of  the 
parties,  and  more  ingenuous  than  as  stated  by  the  adverse 
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idtaesses,  and  it  was  for  the  jury  to  determine  where  the 
truth  lay. 

The  qnestion,  whether  a  pron&ise  was  in  fact  made  by  the 
defendants,  was  fairly  and  properly  submitted  to.  the  jury 
with  a  full  explanation  of  the  law  beai*ing  upon  the  question 
as  presented.  There  was,  in  truth,  no  request  to  the  court 
to  interpret  the  letter  or  decide  whether  a  promise  was  in 
fact  made  as  claimed  by  the  plaintiff,  and  no  exception  to 
the  submission  of  the  question  to  the  jury,  and  if  there  had 
been,  it  would  have  been  of  no  avail. 

There  is  no  claim,  nor  is  it  sou^t  to  be  sustained  here, 
on  the  ground  that  the  defendants,  by  their  acceptance  of 
the  malt,  independent  of  an  express  promise,  wei*e  liable. 
If  the  plaintiff's  lien  was,  as  claimed  in  his  behalf,  the  uncon- 
ditional delivery  of  the  malt  would  have  been  a  waiver  of 
the  lien,  and  the  defendants  would  only  have  been  held  for 
the  charges  on  the  malt  delivered  to  them  under  the  receipts. 
The  plaintiff's  reliance  is  on  the  promise. 

Whether  there  was  or  was  not  a  consideration  for  the 
promise  is  not  before  us  upon  any  proper  exception.  As 
one  of  six  propositions,  submitted  after  the  charge  had  been 
given  to  the  jury,  the  defendants'  counsel  asked  the 'learned 
judge  to  charge  that  any  promise  to  pay  the  debt  of  Gordon 
&  Son,  founded  only  on  delivery  of  the  defendants'  malt^ 
would  be  without  consideration  and  therefore  void,  to  which 
no  response  was  made  so  far  as  appears,  and  an  exception 
was  taken  to  the  failure  to  charge  in  '*  exact  accordance 
with  the  requests."  The  disposition  of  the  requests  should 
appear  by  the  record,  and  under  so  general  an  exception, 
every  part  of  each  and  every  proposition  must  have  been 
such  that  the  defendants  were  entitled  to  the  instructiona 
prayed  in  order  to  sustain  the  exception;  that  is,  the  cxcep^ 
tion  must  have  been  well  taken  to  eveiy  part  of  the  instruc- 
tions asked,  which  cannot  be  said  of  this  exception. 

Again,  the  request  was  very  limited  in  the  statement  of 
the  supposed  consideration  for  the  defendants'  undertaking. 
^ut,  waiving  the  further  consideration  of  these  techiucal 
SiCKBLs.— Vol.  XXVIII.     65 
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objections  to  the  form  and  matter  of  the  exception,  we  are 
of  the  opinion  that  a  good  consideration  for  the  promise  may 
be  found  in  the  evidence,  which,  if  credited  by  the  jury, 
may  sustain  the  promise. 

The  plaintiff  was  asserting  a  lien  which  would  have  been 
good  against  Gordon  Jk  Son,  and  for  a  debt  which  that  firm 
said  the  defendants  would  pay.  The  defendants,  by  not 
objecting  to  the  payment,  or  insisting  upon  their  exemption 
from  liability,  or  upon  a  delivery  of  the  malt  which  they 
claimed  under  their  receipts,  upon  payment  only  of  the 
charges  against  it,  conceded  the  lien  of  the  plaintiff,  and  their 
liability  to  pay  the  charges  claimed,  to  entitle  them  to  any 
part  of  the  malt.  Whatever  claim  of  title  they  had  adverse 
to  the  lien  of  the  plaintiff  they  expressly  waived,  and  assumed 
Gordon's  place,  and  induced  the  plaintiff  to  deliver  ihe  barley 
in  reliance  upon  this  waiver  and  this  assumption  of  liability. 
By  this  waiver  and  action,  they  should  be  bound.  They 
were  not  the  absolute  owners  of  the  malt,  and  their  only 
claim  to  it  was  to  the  amount  of  the  advances  as  against  the 
plaintiff;  and,  if  these  advances  were  not  to  the  full  value, 
Gordon  &  Son  were,  as  general  owners,  entitled  to  the  bal- 
ance. 'In  addition  to  this,  there  was  evidence  that  malt  in 
addition  to  that,  the  product  of  the  barley  mentioned  in  the 
receipts,  was  delivered  to  the  defendants  on  the  faith  of  their 
promise.  Had  the  question  been  properly  and  distinctly 
raised,  it  would  have  been  for  the  jury  to  pass  upon  the  bona 
^fidea  of  the  defendants'  title  to  any  part  of  the  malt,  the 
amount  of  their  advances  upon  the  faith  of  the  receipts,  and 
what  malt  was  in  fact  deliveried  to  them  upon  the  strength 
of  their  promise.  We  cannot  say  that  the  claim  of  the  plain- 
tiff to  a  lien  for  his  balance  was  entirely  without  foundation, 
so  that  it  could  not  serve  as  a  consideration  for  the  promise 
allegexl.  It  is  not  necessary  to  uphold  a  promise  based  upon 
the  surrender  or  composition  and  compromise  of  a  claim  that 
it  was  a  valid  claim,  one  that  could  be  enforced  at  law.  A 
promise  made  upon  a  settlement  of  disputes,  and  to  prevent 
litigation,  is  made  upon  a  good  consideration.    The  settle- 
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meat  of  a  doubtful  claim  will  uphold  a  promise  to  pay  a 
stipulated  sum,  or  'do  any  other  lawful  act.     In  Richardson 
y.  Mdlish  (2  Bing.,  229)  the  chief  justice  said  :  <'  It  is  not 
necessaiy  that  the  party  should  have  a  right  to  hold,  if  it  be 
•doubtful  whether  he  has  a  right  to  hold,  that  is  a  good  con- 
sideration," and  Mr.  Chitty,  in  his  work  on  contracts,  says  : 
^'  And  there  can  be  no  doubt  that  the  resignation  of  a  color- 
able claim  conflicting  with  that  of  another  person,  and  the 
settlement  of  a  dispute  between  the  parties,  without  suit,  con- 
stitute a  good  consideration  ;  "  and  to  this  he  cites  Tliomton 
V,  Fairlie  (2  Moore,  397),  and  Cann  v.  Cann  (1  Att,  10;  1 
Vem.,  4;  Chitty  on  Cont.,  45).     A  prcnnise  to  pay  a  certain 
sum  in  settlement  of  a  suit  for  slander,  when  the  words  were 
not  actionable,  was  sustained,  as  made  uj^on  a  sufficient  con- 
sideration.    (O'Keson  v.  Barclay,  2  Penn.,  631.)    And  see, 
per  Gibson,  J.,  Hoffe  v.  Hoge  (1  Watts,  216,  217).    This 
is  a  very  peculiar  case.     The  claim  of  the  plaintiff  was  not 
disputed.     The  defendants  conceded  the  right  of  the  plaintiff 
to  retain  the  malt  for  his  general  balance,  and  admitted  their 
liability  to  pay  it,  and  they  did  this,  claiming  only  a  lien  for 
their  advances  upon  the  malt,  subject  to  the  plaintiff's  prior 
lien,  and  thus  representing  the  general  owner  of  the  property, 
and  it  would  be  unconscionable,  if  the  objection  of  a  want 
of  consideration  for  a  promise  made  under  such  circumstances 
should  prevail.     By  their  concessions,  as  well  as  by  their 
express  promise,  they  put  the  plaintiff  at  his  ease,  and  induced 
him  to  deliver  to  them  all  the  malt  in  his  possession,  made 
from  barley  received  from  Gordon  &  Son.     Having  a  trans- 
fer of  Gordon's  property  as  security  for  advances  upon  it, 
they  voluntarily  took  their  place  and  assumed  their  liability 
to  the  plaintiff ;  and,  by  so  doing,  received  the  full  benefit 
of  their  lien  and  a  delivery  of  the  barley. 

I  am  of  the  opinion  that  the  promise  was  made  upon  f^ 
new  and  independent  consideration,  and  is  vaUd,  and  that 
the  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed.  "'*  .  .^^- 
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Maby  Meyer,  Bespondent,  v.  The  Enickebbogseb 

Insurance  Company,  Appellant. 


A  suit  in  equity, to  have  a  policy  of  life  insurance  declared  existing^  and  in 
foi"ce,i8  maintainable  where  the  Insurer  refuses  to  receive  the  premimn 
when  tendered,  basing  the  refusal  upon  an  unfounded  claim  that  the^ 
policy  has  been  forfeited  and  canceled. 

Where,  by  the  terms  of  a  contract  if  a  payment  is  not  made  by  a  certain 
day,  a  harm  will  come  to  one  party  and  a  benefit  to  another,  and  the 
amount  of  the  payment  requii'ed  is,  from  the  course  of  business  of  the 
parties,  luiown  only  to  the  latter,  who  refuses  to  make  known  the  amount 
or  keeps  silence  aa  to  it  when  asked,  and  in  consequence  the  day  goes  by 
without  payment  being  made,  he  cannot  take  a  benefit  from  the  lapse. 

Defendant  issued  a  policy  of  insurance  to  plaintiff  upon  the  life  of  her  hus- 
band ;  by  the  terms  of  the  policy  it  was  foifeited  by  a  failure  to  pay  any 
annual  premium  on  the  day  it  fell  due.  Plaintiff  was  entitled  to  divi- 
dends which  were  applied  towards  the  premiums ;  in  consequence  of  this 
and  of  the  mode  of  dealing  between  the  parties,  plaintiff  had  no  knowl- 
edge of  the  exact  amount  of  premium  for  any  year  until  advised,  and 
it  had  been  the  habit  of  defendant  to  furnish  each  year J[)efore  the  pre- 
mium  became  due  a  statement  of  the  amount  required.  Plaintiff  not 
having  received  a  statement  for  the  year  1874,  wrote  to  the  defendant 
asking  for  the  requisite  information,  and  inclosing  a  post-office  order  for 
what  she  supposed  would  be  required.  The  letter  was  rec^ved  by 
defendant  in  sufficient  time  before  the  premium  for  that  year  became 
due  to  have  enabled  plaintiff,  had  it  been  answered,  to  make  the 
payment.  Defendant  did  not  answer  untU  some  three  months  after 
receipt  of  the  letter,  and  then  returned  the  order  with  a  statement 
that  the  policy  was  canceled  for  non-payment  of  premium.  Plaintiff 
thei-eafter  tendered  the  amount  due,  which  was  refused.  In  an 
action  to  have  the  policy  declared  valid,  ?ield,  that  defendant  could  not 
claim  the  forfeiture,  and  the  action  waa  maintainable ;  also  that  it  was 
not  necessary  for  plaintiff,  after  the  refusal  to  accept  the  premium,  to 
continue  to  make  formal  tenders  of  premiums  on  each  succeeding  pay* 
day,  but  that  it  was  sufficient  for  the  judgment  to  provide  for  the  pay- 
ment  of  paat  premiums,  with  interest  from  the  time  they  fell  due  respect- 
ively. 

[    (Argued  April  18, 1878 ;  decided  May  21, 1878.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  fourth  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 
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This  was  au  action  in  equity  to  have  a  policy  of  insurance 
issued  by  defendant  to  plaintiff  upon  the  life  of  her  husband, 
i¥hich  the  defendant  claimed  to  be  forfeited  and  canceled, 
^declared  to  be  existing  and  in  full  force. 

The  policy  was  issued  March  20,  1867,  through  defendant's 
local  agent  at  Buffalo.  It  provided  for  the  payment  of  an 
annual  premium  of  $200.44,  **  to  be  paid  on  or  before  the 
twentieth  day  of  March,  at  noon,  in  every  year  during  the 
continuance  of  this  policy.''  The  policy  contained  these 
provisions : 

•*  This  policy  is  with  profits." 

'*The  omission  to  pay  the  said  annual  premium  on  or 
before  twelve  o'clock,  noon,  on  the  day  or  days  above  men- 
tioned for  the  payment  thereof,  or  failure  to  pay  at  maturity 
.any  note  (other  than  the  annual  premium  note)  given  for 
premium,  interest  or  other  obligation  on  this  policy,  shall 
then  and  thereafter  cause  said  policy  to  be  void  without 
notice  to  any  party  or  parties  interested  herein. 

'*And  it  is  further  provided  that  in  case  said  company 
shall,  at  any  time,  accept  a  payment  of  the  premium  upon 
this  policy  after  the  day  when  the  same  shall,  by  its  terms, 
become  due  and  payable,  such  acceptance  shall  not  in  any 
respect  be  deemed  to  enlarge  the  time  for  the  payment  of 
th»  annual  premiums  thereafter  to  become  due  upon  said 
policy,  or  be  deemed  any  evidence  of  a  usage  of  said  com- 
pany to  receive  payments  of  premium  after  the  same  become 
due  and  payable  by  the  terms  of  their  policies. 

**  In  case  of  loss,  all  unpaid  notes  given  either  by  the 
insui-ed  or  by  othei's  for  the  premium  thereon,  or  other 
indebtedness  of  the  insurer  or  insured,  will  be  deducted  from 
the  sum  insured,  and  whei*e  the  payments  made  are  less  than 
the  annual  premium,  the  balance  of  premium  remaining 
unpaid  for  the  cuiTcnt  year  of  this  policy  will  be  deducted." 

The  court  found  the  following  facts  : 

^'  That  the  plaintiff  paid  the  premiums  which  became  due 
<on  said  policy  from  time  to  time  up  to  and  including  the  pre^ 
jnium  which  became  due  on  the  20th  day  of  March,  1873  ; 
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that  each  of  said  annual  premiums,  with  the  exception  of 
that  which  fell  due  on  the  20th  day  of  March,  1873,  was 
adjusted  and  paid  as  it  accrued  in  the  manner  following  : 
$100  of  each  premium  was  acknowledged  under  the  hand 
of  the  plaintiff's  husband  as  a  credit  on  such  premium  or 
a  loan  on  said  policy,  to  be  deducted  from  said  policy  when, 
it  became  a  claim,  meanwhile  interest  to  be  paid  on  such 
credit  or  loan  annually  in  advance  by  the  plaintiff,  at  the  rate 
of  seven  per  cent  per  annum  during  the  continuance  of  said 
policy:  $100.44  of  each  premium  was  paid  in  cash  or  partly  in 
cash,  and  partly  by  the  promissory  notes  of  the  plaintiff's  hus- 
band, which  promissory  notes  were  all  paid ;  and  thei*e  was  also- 
paid  at  the  time  each  premium  accrued  the  interest  due  on 
the  total  amount  of  such  credits  or  loans  then  outstanding, 
i*epreseuting  the  unpaid  portion  of  the  annual  premiums,  less 
such  sums  as  had  been  deducted  on  account  of  dividends 
declared  on  said  policy;  that  the  premium  paid  for  the  20th 
of  March,  1873,  was  paid  and  adjubted  according  to  the  same 
mode  of  payment  ns  the  previous  premiums,  with  the  excep- 
tion that  the  amount  payable  in  cash  was  not  paid  in  full  on 
the  20th  day  of  March,  1873,  but  was  paid  as  follows  :  One 
quarter  of  the  total  amomit,  with  an  addition  of  interest 
imposed  when  premiums  are  paid  in  installments,  was  paid  in 
cash,  and  for  the  remaining  three-quarters,  with  such  addL 
tional  interest,  three  promissory  notes  were  given  to  the 
defendant  signed  by  Friedrich  Meyer,  the  husband  of  the 
plaintiff ;  one  payable  in  three  months  from  date  for  the  sum 
of  thirty-six  dollars ;  one  payable  in  six  months  from  date- 
for  a  like  sum,  and  one  payable  in  nine  months  from  date  for 
the  sum  of  thirty-five  dollars ;  all  of  which  notes  were  paid, 
the  last  note  being  paid  directly  to  the  defendant  by  means 
of  a  post-office  money  order,  and  payment  in  that  form  was 
accepted  by  the  defendant  without  objection,  which  payment 
was  so  made  in  conformity  with  a  previous  arrangement  with 
defendant. 

That  during  the  continuance  of  said  policy,  the  defendant 
annually,  with  the  exception  of  one  or  two  years,  declared,. 
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out  of  the  profits  of  its  corporate  business,  diyidends  for  the 
benefit  of  its  policyholders.  That  such  cash  dividends  as 
were  declared  on  the  policy  above  set  forth  were,  with  the 
consent  of  the  plaintiff,  applied  in  diminishing  the  amount 
outstanding  against  satd  policy  as  a  claim  against  the  same, 
and  that  each  dividend  was  deducted  at  the  time  of  the  pay- 
ment of  the  annual  premium  next  succeeding  the  declaration 
of  such  dividends,  at  which  time  the  defendants  notified  the 
plaintiff  of  the  amount  of  the  dividends  to  which  she  was 
entitled.  That  all  of  said  annual  premiums  were  paid  to  the 
agent  of  the  defendant  in  the  city  of  Buffalo.  That  as  each 
premium  became  due,  the  defendant  sent  the  renewal  receipt 
therefor  to  said  agent,  who  was  authorized  to  deliver  the 
same  to  the  plaintiff  in  payment  of  said  premium  as  specified 
in  a  statement  made  by  defendant,  and  accompanying  such 
receipt ;  that  said  statement  specified  the  amount  of  pre- 
mium which  was  to  be  paid  in  cash,  and  the  amount  which 
was  to  be  secured  by  a  loan  or  credit  note  to  be  signed  by 
the  plaintifi''s  husband.  That  the  statement  so  furnished 
annually  by  defendant  was  the  only  means  the  plaintiff  had 
of  knowing  the  exact  amount  which  became  due  each  year 
on  her  policy  for  premium  and  interest,  as  long  as  the  annual 
premium  was  payable  in  the  maimer  according  to  which  it 
had  been  invariably  adjusted  by  the  parties ;  and  that  the 
plaintiff  paid  each  of  said  premiums  in  accordance  with  the 
information  furnished  her  through  such  statement.  That 
such  agency  of  the  defendant  at  the  city  of  Buffalo  was 
revoked  by  the  defendant  in  the  latter  part  of  the  year  1873, 
«and  since  that  time  the  defendant  has  had  no  agent  at  that 
place.  That  the  defendant  did  not  give  any  notice  of  the 
revocation  of  its  said  agency  at  the  city  of  Buffalo  to  the 
plaintiff,  or  any  one  in  her  behalf.  That  defendant  did  not, 
on  or  prior  to  the  20th  day  of  March,  1874,  furnish  to  the 
plaintiff,  or  any  one  in  her  behalf,  the  usual  statement  above 
described  of  the  amount  due  in  cash  on  said  policy  on  the 
20th  day  of  March,  1874,  or  any  notice  whatsoever  of  the 
amount  due  on  that  day,  and  did  not  furnish  the  annual 
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premium  or  loan  note  for  the  signature  of  the  plaintiff's  hus- 
band, and  did  not  furnish  information  of  the  amount  of 
dividend  which  had  been  declared  on  said  policy  in  the  year 
1874,  and  prior  to  the  twentieth  day  of  March  thereof;  nor 
did  it  notify  plaintiff  in  any  way  that  the  premium  falling 
due  on  the  20th  day  of  March,  1874,  was  required  to  be  paid 
in  a  manner  different  from  that  according  to  which  all  the 
previous  premiums  had  been  paid,  or  that  the  usual  state- 
ment would  not  be  furnished  to  her.  That,  on  the  14th  day 
of  March,  1874,  the  husband  of  the  plaintiff,  m  her  behalf, 
having  previously  endeavored  to  find  the  agent  of  the  defend- 
ant at  the  city  of  Buffiilo,  and,  having  failed  to  find  such 
agent,  mailed  at  the  city  of  Buffalo,  to  the  defendant,  a 
letter,  of  which  the  foUowmg  is  a  copy  : 

"  Buffalo,  March  13,  1874. 
**  Secretary  —  I  let  you  know  1*11  send  you  down  thirty- 
five  dollai's  on  the  policy  15,066,  for  the  year  that  begins  on 
the  twentieth  day  of  this  month.  Sir,  will  you  have  the 
kindness  and  let  me  know  how  much  you  want  for  the  howle 
year ;  I  am  willing  to  send  it  down  as  soon  as  I  have  it 
I  have  paid  this  year  th]*ee  times,  thirty-six  dollai's,  and  the 
fourth  payment  you  did  only  charge  me  thirty-five  dollars ; 
that  makes  my  mistake  a  great  deal  more,  as  it  was  before 
on  that  old  agent,  and  the  year  before  I  paid  him  four  times 
thirty-five  dollars.     The  money  will  be  send  by  mail. 

*•  FRIEDEICH  MEYER." 

Inclosed  in  the  letter  was  a  post-office  money  order  for  thirty- 
five  dollars,  which  said  letter  with  the  iuclosui'e  was  receivec^ 
by  the  defendant  on  the  16th  day  of  March,  1874.  That  the 
defendant  did  not  i*eply  to  said  letter,  or  communicate  with 
the  plaintiff  in  any  manner  in  i*espect  thereto  within  thi^ee 
months  after  the  receipt  of  the  same,  and  did  not,  within  the 
same  period,  furnish  the  information  requested.  That  sub- 
sequently the  defendant  returned  said  post-office  money  order 
to  the  plaintiff.  That  on  the  20th  day  of  June,  1874,  the 
husband  of  the  plaintiff,  in  her  behalf,  sent  to  the  defendauti 
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by  mail,  two  postal  money  orders  for  sixty-five  dollars,  which 
"were  received  by  defendant  June  twenty-second,  and  wei-e 
immediately  returned  with  a  letter  stating  that  the  policy  was 
<2anceled  for  non-payment  of  premiums  due  Mai*ch  20,  1874. 
That  subsequently,  at  different  times,  plaintiff's  husband 
mailed  to  defendant  post-office  ordei's,  which  were  returned, 
the  reason  stated  being  that  the  policy  had  been  canceled, 
and  in  June,  1875,  plaintiff  offered  to  pay  the  entu*e  amount 
<lue  on  the  policy,  which  defendant  refused  to  accept.  The 
court  found,  as  conclusion  of  law,  that  plaintiff  was  entitled 
to  judgment,  declaring  the  policy  to  be  in  full  force,  plaintiff 
to  pay,  within  sixty  days  after  entry  of  judgment,  the  past 
due  premiums,  with  interest  upon  each  from  the  time  they 
became  due  and  payable  by  the  terms  of  the  policy.  Judg- 
ment was  entered  accordingly. 

Samuel  Hand  and  Henry  W.  Johnaon^  for  appellant.  The 
payment  of  the  premium  was  a  condition  precedent  to  the 
continuance  of  the  policy.  {Pitt  v.  Berk,  L.  Ins,  Co.<,  100 
Mass.,  500;  Baker  v.  Un.  Tr.  L.  Ins.  Co.,  43  N.  Y.,  383; 
Howell  v.  Knick.  L,  Ins.  Co.,  3  Robt,  232;  Robert  v.  JIf.E. 
Mut.  L.  Ins.  Co.,  2  Dis.,  ;  Simpson  v.  Ac.  Death  Ins.  Co., 
2  C.  B.  [N.  S.],  257;  Bissell  v.  Am.  Ton.  L.  Ins.  Co.,  2 
Bigelow,  151;  Bliss  on  L.  Ins.  [2d  ed.],  273;  May  on  L. 
lus.,  406.)  In  matters  of  positive  contract,  or  obligation 
created  by  a  party,  a  court  of  equity  cannot  interpose, 
because  he  has  been  prevented  from  fulfilling  by  accident, 
ignorance  or  mistake,  or  because  he  has  been  m  no  default. 
<Forb.  Eq.  B.,  1  Ch.,  5,  §  8;  Story's  Eq.,  §  101;  WiUard^s 
Eq.  [Potter's  ed.],  57,  58;  Bullock  v.  Downes,  6  T.  R,  650; 
Cosy  Y.  Burtie,  2  Vcni.,  344.) 

John  Geoi^ge  Milburn,  for  respondent.  The  coui-se  of 
<lealing  existing  between  the  parties  constituted  a  mode  of 
payment,  which  plaintiff  could  follow  without  being  subjected 
to  a  forfeiture  of  the  policy.  {Lilley  v.  Fifty  Associates, 
101  Mass.,  432;  Dockham  v.  Smith,  113  id.,  320;  Home  L. 
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Ina.  Co.  V.  Pierce,  75  111.,  426;  Orayy.  Oreen,  9  Hun,  334; 
Boody  v.  R.  and  Bur.  R.  R,  Co.,  3  Blatch.,  25;  Lindley  oa 
Part.,  804;  B'klynL.Ins.  Coy.  Butcher,  5  Eep.,  97.)  Such 
an  arrangement  made  verbally  would  be  binding.  {Bean  v. 
^tna  L.  Ins.  Co.,  62  N.  Y.,  642;  Ludwig  v.  Jersey  Cily 
Ins.  Co.,  48  id.,  379 ;  Blanchard  v.  7>Vw,  38  id.,  225.) 
Plaintiff's  technical  default  having  been  contributed  to  by 
the  acts  and  omissions  of  defendant,  it  cannot  insist  upon  a 
forfeiture.  {Cohen  v.  JV".  Y.  Mut.  L.  Ina.  Co.,  50  N.  Y„ 
610,  618;  Sands  v.  iV^.  Y.  L.  Ins.  Co.,  id.,  631,  632;  Homer 
V.  Hie  Guardian  MtU.  Life  Ins.  Co.,  Ct.  of  Ap.,  Dec.  12, 
1876;  If.  Y  Life  Ins.  Co.  v.  Stalham,  93  U.  S.,  24;  HamO^ 
tan  V.  Mut.  Life  Ins.  Co.,  9  Blatch.,  234;  Bird  v.  Pemu 
Mut.  Ins.  Co.,  5  Bigelow  L.  &.  Ac.  R.,  487,  pp.  491,  492; 
Story  on  Contracts  [5th  ed.],  §  48;  McNeiUy  v.  Cont.  Life 
Ins.  Co.,  66  N.  Y.,  23;  McAllister  v.  N.  E.  Mut.  Life  Ins. 
Co.,  101  Mass.,  558;  N.  E.  Mut.  Life  Ins.  Co.  v.  Hasbrook^ 
32  Ind.,  447  ;  Leslie  v.  Knickerbocker  Life  Lis.  Co.,  63 
N.  Y.,  27;  S.  C,  5  N.  Y.  S.  C.  [T.  &  C],  193;  Rowley  y. 
Empire  Ins.  Co.,  36  N.  Y.,  550;  Van  Benthiiysenv.  Sawyer^ 
36  id.,  150;  OReilley  v.  Guardian  Mut.  Life  Ins.  Co.,  3  T. 
&  C,  487;  Buckhie  v.  U.  S.  Ins.  Co.,  18  Barb.,  541;  Har^ 
ris  V.  Troup,  8  Paige,  423;  Horne  Life  Ins.  Co.  v.  Pierce^ 
75  111.,  426;  Mayer  v.  Mut.  Life  Ins.  Co.,  38  Iowa,  304; 
Union  C.  Life  Ins.  Co.  v.  Poettker,  5  Big.  L.  &  Ac.  R.,  449; 
Helme  v.  Pa.  Life  Ins.  Co.,  61  Penn.  St.,  107;  Thompson 
V.  St.  Louis  Mut.  L.  Ins.  Co.,  52  Mo.,  469;  BraswellY* 
Amer.  Life  Ins.  Co.,  75  N.  C,  8;  Fitzpatrick  v.  Life  Ins* 
As.  of  La.,  25  La.  Ann.,  443;  Boeex  dem.  Knight  y.  Rowe^ 
2  Carr.  &  Payne,  246;  Hughes  v.  Metrop.  R.  R.  Co.,  L.  R., 
1  C.  P.  D.,  120;  Vogler  v.  World  M.  L.  Ins.  Co.,  51  How. 
Pr.,  301;  Ohde  v.  N.  W.  Mut.  Life  Ins  Co.,  40  Iowa,  357; 
Hull  V.  N.  W.  Mut.  Life  Ins.  Co.,  39  Wis.,  397;  Chitty  on 
Contracts  [11th  Am.  ed.],  pp.  1069-1072;  8mith  v.  LasceU 
les,  2  Term,  187.)  Non-performance  of  a  condition  prece- 
dent is  excused  when  caused  by  the  party  to  whom  per- 
formance is  due.     {Young  v.  Hunter,  2  Seld.,  203;  Man. 
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and  Ft,  Bk.  v.  Hazard^  30  N.  Y.,  226;  Mosea  v.  Bierlingy 
31  id.,  462;  Jmcks  v.  Robertson,  58  id.,  621;  Hale  v.  Pat- 
Um,  60  id.,  233;  Niblo\.  Brusse,  3  Abb.  Ct.  Ap.,  Dec.,  375; 
Broom's  Leg.  Maxims,  p.  282.)  Defendant  is  estopped  from 
exacting  the  forfeiture,  by  its  receipt  for  the  money  order 
and  by  its  letter.  (Parsons  on  Contracts  [6th  ed.,  II],  794, 
n.  r.;  KeHy  y^ 8coU,  39  N.  Y.,  595;  C<nd.  Nat.  Bk.  v.  N. 
Bk,  of  Cammcnwealth,  50  id.,  575;  Pratt  \.  N.  Y.  Central 
Ins,  Co. J  55  id.,  505;  Voorhis  v.  Olmstead,  66  id.,  113; 
Blair  v.  Wait,  Ct.  of  Ap.,  March  20,  1877;  McNeiUyy. 
Coiit.  L.  Ins.  Co.,  66  N.  Y.,  29;  Mitchell y.  Vermont  Copper- 
Co.,  Ct.  of  Ap.,  Nov.  14,  1876;  Georgia  Masonic  Co,  v. 
Gibson,  52  Ga.,  640;  Walters  v.  Fire  Ins.  Co.,  39  Wis., 
489;  Blake  v.  Ex.  Mut.  Ins.  Co.,  12  Gray,  265;  May  oa 
Insurance,  §§  361,  505,  507;  Bliss  on  Life  Insurance,  §  266, 
et  seq.;  Leslie  v.  Knick.  L.  Ins.  Co.,  5  N.  Y.  S.  C.  [T.  &  C], 
193;  Underwood  v.  Farmers^  Joint  Stock- Ins.  Co.,  57  N.  Y., 
500;  DoRn  v.  Farmers^  Joint  Stock  Co.,  5  Lans.,  275;  PosC 
V.  ^tna  Ins,  Co.,  43  Barb.,  351;  Homer  v.  Guard,  L.  Ins. 
Co.,  Ct  of  Ap.,  Dec.  12,  1876;  Globe  MiU.  L.  Ins.  Co.  v. 
Wdff,  U.  S.  S.  C,  Nov.  5,  1877;  The  Reporter,  vol.  V,  1; 
Plaintiff,  under  the  facts  proved,  was  entitled  to  equitable^ 
relief.  (1  Spencers  Eqult.  Jurisdic,  628,  et  seq.  631; 
2  Story  on  Equity  Juris.,  chap.  34;  Willard  on  Equity^ 
Juris.,  56,  et  seq.;  Baxter  v.  Lansing,  7  Paige,  350 ; 
De  Forest  v.  BaUs,  1  Edw.  Ch.,  394;  Giles  v.  Austin,  62 
N.  Y.,  486;  Skinner  v.  White,  17  J.  R.,  357,  see  369,  370;. 
Cythe  V.  La  Fontaine,  51  Barb.,  186;  Grigg  v.  Landis,  21. 
N.  J.  Eq.,  494;  Henry  v.  Tupper,  29  Vt.,  358;  Saunders  y.. 
Pope,  12  Ves.,  283,  291;  Bird  v.  Penn.  Mut.  Ins.  Co.,  5 
Big.  L.  &  Ac.  R.,  487,  493;  Story  on  Equity  Juris.,  §§  110, 
118,  147,  1316;  Atkins  v.  Chilsan,  11  Mete.,  112;  Cohen 
V.  N.  Y.  Mat.  L.  Ins.  Co.,  50  N.  Y.,  610,  623;  Sands  y. 
N.  Y.  L.  Ins.  Co.,  50  id.,  626,  637.)  There  has  been  no 
(nnission  of  duty  on  the  part  of  plaintiff  since  March  20, 1874. 
{Shaw  Y.  Republic  L.  Ins.  Co.,  Ct.  of  App.,  Apr.  10,  1877j 
6  N.  Y.  Weekly  Dig.,  2;  Hayner  y.  Amer.  Pop.  L.  Ins. 
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Co.,  Ct.  of  App.,  Apr.  27,  1877;  Bird  v.  Penn.  Mut.  Im. 
•Cb.,  5  Bige.  L.  &  Ac.  R.,  487;  Sampson  v.  Warner,  48  Vt, 
247;  Haaxxrdy.  Daly,  61  N.  Y.,  362,  368-370;  HarUeyy. 
James,  50  id.,  38,  43;  Carpenter  v.  Hdcmnb^  105  Mass., 
280.) 

FoLGEB,  J.  This  is  a  suit  in  equity  to  have  the  court 
declare  existiniz:  and  iu  force  a  contract  of  insurance  upon 
the  life  of  the  plaintiff's  husband,  which  the  defend- 
ant claims  is  lapsed  by  non-pa3rment  of  the  yearly  pre- 
mium. Such  a  suit  can  be  maintained,  when  the  pi*e- 
miums  have  been  tendered,  and  refused  on  the  ground  that 
the  contract  has  been  canceled  and  forfeited,  when  all  the 
parties  are  before  the  couit  in  an  actual  controversy  siu- 
•cerely  promoted  and  carried  on,  when  it  is  necessary  for 
intelligent  action  for  the  parties  to  know  at  once  what  are 
their  reciprocal  rights  and  obligations.  {Cohen  v.  If.  Y. 
Mid.  Life  Ins.  Co.,  50  N.  Y.,  610;  Hayner  v.  Am.  Pop. 
Life  Ins.  Co.,  36  N.  Y.  Sup,  a.  [4  J.  &  S.],  211;  S.  C, 
affirmed,  62  N.  Y.,  620.)  These  things  exist  in  this  case, 
And  it  is  only  to  inquire  whether  the  defendant  has  been  in 
the  wrong  in  declaring  the  policy  lapsed  and  canceled. 

By  some  of  the  terms  of  the  written  contract  between  tiiQ 
parties,  it  was  a  condition  precedent  to  the  continued  liabil- 
ity of  the  defendant  to  the  plaintiff  that  the  latter  should  in 
each  year,  on  or  befoi'e  the  twentieth  day  of  March,  at  noon, 
pay  to  the  former  the  sum  of  $200.44.  The  plaintiff  did 
not  on  20th  March,  1874,  make  that  payment  in  exact 
Accordance  with  those  ter^is,  and  if  held  to  them  exclusively 
And  strictly,  she  has  lost  all  rights  under  the  contract  aud 
Las  no  claim  against  the  defendant;  but  there  are  clauses  in 
the  contract  which  affect  the  parties  to  it,  and  modify  the 
terms  of  it  which  have  just  been  mentioned.  Thus  it  is  stated 
in  it  tliat  '<  this  policy  is  with  profits,"  the  significance  of 
^hich  will  appear  as  we  proceed.  There  is  also  a  clause^ 
looking  to  the  giving  by  the  plaintiff  of  notes  to  the  defend- 
ant for  the  annual  payment  or  premium  above  mentioned  or 


1878.]        Meter  v.  Kiiickerbocker  Life  Ins.  Co  525 

Opinion  of  the  Court,  per  FoLOBBt  J. 

a  pai-t  thereof,  and  also  for  interest  or  for  some  other  obli* 
gatiou  on  the  contract.  It  is  also  provided,  by  clauses- 
appended  to  the  main  contract,  that  the  premiums  or  pay* 
ments  might  be  made  quarterly  or  semi-annually  as  well  as 
annually.  We  are  not  surprised,  then,  that  intervening  the 
issuing  of  the  policy,  and  the  time  when  that  lapse  of  exact- 
payment  took  place,  much  had  passed  between  the  parties* 
which  materially  affected  their  mutual  rights  and  obliga- 
tions. 

Up  to  the  year  1873,  or  for  a  space  of  six  years,  the 
defendant  had  received  from  the  assured,  without  objection 
on  its  part,  the  payment  of  the  yearly  recurring  premiums 
in  a  manner  different  from  that  expressed  in  the  policy.  In 
the  year  1873  it  agreed  with  the  plaintiff  to  another  mate- 
rial change  in  the  mode  of  payment,  and  until  a  time  after 
the  20th  March,  1874,  it  had  never  given  notice  or  hint 
that  it  would  not  be  satisfied  with  the  substituted  method 
thereafter.  It  had  also,  on  one  occajsion,  received  a  post* 
office  order  from  the  plaintiff  as  a  means  of  payment, 
and  made  no  demur.  It  is  true  that  there  was  a  stipu- 
lation in  the  policy  that  the  acceptance  of  payment 
after  the  pay  day  named  therein  should  not  be  deemed  to 
enlarge  the  time  for  payment,  nor  to  be  evidence  of  a  usage 
of  the  defendant  to  receive  the  same  after  that  day.  But 
that  stipulation  doos  not  vary  the  effect  of  the  conduct  of  tho 
defendant  above  recited,  in  the  particular  hereinafter  stated. 
Another  circumstance  is,  that  the  policy  had  originally  beea 
bargained  for,  at  the  place  of  abode  of  the  plaintiff,  with  a 
local  ag^nt  of  the  defendant  stationed  there,  distant  from  the 
office  of  the  defendant ;  and  payments  of  premium  before 
March,  1874,  had  been  made,  upon  information  as  to  the 
amount  thereof,  which  amount,  by  the  operation  of  some  of 
the  clauses  of  the  contract,  availed  of  by  the  parties  by 
mutual  consent,  was  not  necessarily  always  the  same,  which 
information  was  got  from  that  agent,  by  means  of  a  particu- 
lar statement  thereof  sent  by  the  defendant  to  him  for  deliv- 
ery to  the  plaintiff,  and  which  was  delivered  by  him  to  her,. 
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This  agent  had  been,  before  20th  March,  1874,  discharged 
by  the  defendant  from  its  service,  and  no  one  put  in  his 
place,  and  there  was  no  ready  way  for  the  plaintiff  of  com- 
munication with  the  defendant  but  by  the  mail.  It  is  true, 
that  there  was  no  conti'act  obligation,  express  or  to  be 
implied,  upon  the  defendant  to  continue  that  agency.  But 
the  discontinuance  of  it,  rendering  communication  with  the 
defendant  more  difficult,  did  heighten  the  duty  upon  it  of 
taking  notice  of  and  replying  to  correspondence  with  it  upon 
the  subject  of  its  business.  So,  to,  in  the  course  of  the  time 
for  which  the  policy  had  run,  the  plaintiff  had  earned  an 
interest  or  share  in  the  funds  of  the  defendant,  by  virtue  of 
the  clause  of  the  policy  providing  for  a  share  of  its  profits. 
The  manner  of  applying  that  interest  or  share  to  the  benefit 
of  the  plaintiff,  in  connection  with  the  system  of  credit, 
allowed  by  the  defendant  to  her  for  a  part  of  the  yearly 
pi-emium,  had  made  it  impossible  for  her  to  know  of  hei^lf 
just  the  amount  which  would  at  the  beginning  of  any  year 
satisfy  the  premium  therefor. 

With  this  state  of  things  grown  up  between  the  parties, 
we  find  the  plaintiff  by  her  husband,  her  agent,  as  early  as 
14th  March,  1874,  seven  days  before  the  premium  for  that 
year  became  payable,  addressing  a  letter  to  the  defendant, 
asking  for  information  of  the  amount  needed  to  make  that 
payment.  That  letter  was  received  in  due  course  of  mail  by 
the  defendant,  but  was  not  duly  replied  to.  In  that  letter 
there  was  inclosed  a  post-office  order  for  a  sum,  in  the  belief 
of  tlie  plaintiff,  expressed  to  the  defendant  in  that  letter, 
equal  to  the  then  last  prior  payment  received  by  it  of 
her.  It  is  eq-mestly  contended  by  the  defendant  that  the 
post-office  order  was  never  received  by  the  defendant,  and 
that  the  phraseology  of  the  letter  was  not  such  as  to  ipfomi 
it  that  it  was  ber  purpose  to  inclose  it  therewith.  But 
the  finding  of  the  trial  court  is  otherwise,  upon  testimony, 
which,  though  conflicting,  is  enough  to  sustain  it.  And 
however  dark  the  meaning  of  the  letter,  it  was  plain  enough 
from  it  and  from  the  money  order  that  went  with  it,  that 
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there  was  aii  intent  on  the  part  of  the  plaintiff  to  keep 
her  contract,  and  a  wish  and  an  askmg  for  information  from 
the  defendant  to  enable  her  to  do  it ;  and  it  knew  that 
she  did  not  have  that  information,  that  she  could  get  it 
nowhere  else  but  at  its  office,  and  that  it  had  up  to 
that  time  been  given  to  her  therefrom.  It  was  willful  for 
the  defendant  to  remain  silent,  when  so  called  upon  to 
2»peak.  That  communication  by  mail  was  equivalent  to  the 
plaintiff  going  in  person  to  the  office  of  the  defendant  in  due 
time,  and  there  in  person,  handing  in  and  leaving  the  post- 
office  order,  and  orally  asking  them  to  tell  her  how  much 
besides  she  need  to  pay  to  keep  alive  her  policy  for  another 
year.  When  it  is  also  a  fact  that,  from  the  course  of  business 
between  them,  she  could  not  know  unless  told  by  it,  and  that 
the  defendant  could  and  did  know  what  that  sum  was,  it  is 
at  once  plain  that  by  every  rule  of  fair  dealing,  it  was  put 
upon  the  defendant  to  at  once  tell  her  what  she  asked  for, 
or  at  the  very  least,  to  at  once  explicitly  refuse  and  put  her 
upon  her  vigilance.  The  defendant  did  neither  but  kept  her 
money  order  and  her  letter  and  made  no  reply  to  it.  •  It 
cannot  now  avail  itself  of  the  lapse  on  the  part  of  the  plain- 
tiff to  make  strict  performance  of  the  contract,  that  lapse 
being  encouraged  —  nay  produced  —  by  the  omission  and 
neglect  of  the  defendant,  and  its  sudden  unnotified  deviation 
f  rdn>  the  mode  of  dealing  with  her  which  had  become  usuaL 
It  seems  so  plain,  as  that  elaboration  would  but  obscure  it, 
that  where,  if  a  payment  is  not  made  by  a  certain  day  by  the 
terms  of  a  contract,  a  harm  will  coipie  to  one  psirty  and  a 
benefit  to  the  other,  and  what  is  the  amount  of  that  payment 
on  that  pay  day  is,  from  the  course  of  business  of  the  parties, 
known  to  the  latter  only,  who,  on  the  request  of  the  former, 
refuses  to  make  known  the  amount  or  keeps  silence  as  to  it 
when  asked,  and  thereby  the  day  goes  past  without  payment 
being  made,  the  party  so  refusing  or  being  silent  is  derelict 
in  duty  to  the  other  and  may  not  take  a  benefit  from  the 
lapse. 

True,  the  complaint  alleges  in  general  tennis  that  her 
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lapse  ill  making  payment  was  through  accident,  mistake  and 
ignorance  ;  but  it  states  in  particular  terms  that  such  ignor- 
ance arose  from  the  omission  of  the  defendant  to  give  to  her 
that  knowledge  which  it  had  before  that  imparted  in  due 
season,  and  which  it  alone  could  impart ;  and  thus  founds- 
her  claim  for  relief  upon  the  action  or  refusal  of  action  of 
the  defendant.  There  may  not  have  been  originally  any 
duty  upon  the  defendant  to  give  to  the  plaintiff  information 
of  the  amount  of  the  yearly  premium  from  time  to  time  m 
good  season  before  pay-day.  But  when  the  defendant  had 
so  dealt  for  some  time  with  the  plaintiff,  as  to  create  a  neces- 
sity  for  that  information  from  it  for  the  plaintiff  to  have- 
positive  knowledge  of  the  exact  amount  of  a  premium  for 
any  year,  and  had  led  the  plaintiff  to  suppose  that  such 
information  would  be  given  on  application  ;  and  when  the 
plaintiff  asked  in  due  time  for  that  information,  and  could^ 
had  it  been  given,  have  easily  made  due  payment,  or  had  it 
been  refused,  have  bestirred  herself  and  kept  her  rights  ;  the 
defendant  could  not  be  dumb  and  then  avail  itself  to  her 
harm  and  its  benefit  of  a  lapse  thus  produced,  even  though 
there  was  no  ill  purpose  in  its  silence  at  first,  or  ever.  The 
principles  stated  in  Leslie  v.  The  Same  Defendant  (63  N.  Y.,. 
27)  uphold  this  conclusion ;  and  see  a  late  case  in  the 
United  States  Supreme  Court,  reported  in  17  Albany  Law 
Journal,  page  368,  Ji^ew  York  Life  Insurance  Company  v^ 
^ffgleston. 

Nor  was  it  needful  after  repeated  offers  to  pay  the  recur- 
ring premiums,  sufficient  offers,  inasmuch  as  they  were  in 
such  shape  as  if  received  by  the  defendant  would  have  put 
in  its  hands  the  money  ;  and  after  repeated  refusals  thereof^ 
and  repeated  declarations  that  the  policy  had  ceased  and  had 
been  canceled  on  the  books  of  defendant,  that  the  plaintiff 
should  on  each  following  pay-day  make  formal  offer  of  pay- 
mcnt.  The  plaintiff's  claim  for  relief  is  on  the  foot  of  as^ 
full  compensation  by  her  to  the  .defendant  as  strict  ol>serv- 
ancc  of  the  contract  would  have  yielded  to  it.  The  judg- 
ment provides  for  the  same  thing,   and  this  is  enough. 
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(^Shaw  V.  Bep.  Ins.  Co.,  in  this  0001!  [69  N.  Y.,  286. j,  April, 
1877;  Hayner  v.  Pop.  Lis.  Co.^  id.,  435.) 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Samuel  S.  Bliss,  Respondent,  v.  Royal  Johkson  et  al.,    - 

Appellant.  Iiao  431 

Tlie  owner  of  Uadt  witmgfbny  held  oatof  pooooanon,  may,  if  he  can  regain 
posaeaBion  peacefully,  maintain  it,  and  may  lawfully  resist  an  attempt  \>y 
the  foi-mer  occupant  to  retake  poeseesion ;  there  can  be  no  wrongful 
detainer  by  the  true  owner  when  the  entry  was  both  lawful  and  peace- 
able. 

In  an  action  for  aasaalt  and  battery  it  appeared  that  plaintiir  had  cut  the 
grass  upon  the  side,  adyoining  his  land,  of  a  highway  dividing  the  farms 
of  the  parties.  Defendants  in  the  absence  of  plaintiff  went  into  the  high- 
way and  commenced  raking  the  hay  into  piles  preparatory  to  I'emoving 
it»  whereupon  plaintiff  went  with  his  team  and  wagon  for  the  purpose  of 
carrying  away  the  hay,  and  thereupon  the  affray  occurred.  Defendants 
alleged  in  their  answer  that  one  of  them  was  owner  of  the  land  on  which 
the  gi^assgrew,  and  that  the  alleged  assault  was  committed  in  resisting  an 
attempt  on  the  part  of  plaintiff  by  force  to  prevent  them  from  gathering 
the  hay.  Plaintiff  proved  that  for  several  years  prior  to  the  occurrence  he 
had  mowed  and  cropped  the  land,  and  exeroised  such  acts  of  ownership  as 
wero'  cx)nsistent  with  its  use  as  a  highway.  It  was  not  disputed  but  that  if 
the  title  was  as  claimed  by  defendants  they  had  the  right  of  possesmon 
subject  to  the  public  use.  The  court  rejected  evidence  cMffered  by 
defendants  showing  such  title,  and  withdrew  that  question  from  the 
jury.  Held,  error ;  that  assuming  the  title  to  be  as  claimed,  defend- 
ants  had  the  right  to  enter  upon  the  highway  and  remove  the  hay ;  that 
thero  was  no  proof  of  such  a  possession  in  plaintiff  at  the  time  of  the 
affray  as  justified  him  in  ejecting  defendants  or  deprived  the  latter  of 
the  right  to  resist  by  the  use  of  reasonable  and  necessary  force  aa 
attempt  by  plaintiff  to  prevent  them  from  removing  the  hay. 

(Argued  April  18, 1878  ;  decided  May  21, 1878.) 

Appeal  from  judgment  of  the  General  Tei-m  of  the  Su- 
.jjrome  Court,  in  the  third  judicial  department ^  affirming  a 
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judgment  in  lavor  of  plaintiff  and  afiirmiug  an  order  deny* 
iug  a  motion  for  a  new  trial. 

This  was  an  action  for  assault  and -battery. 

The  facts  appear  sufficiently  in  the  opinion. 

M.  M.  Waters^  for  appellants.  The  court  erred  in  limit- 
ing defendants'  cross-examination  to  the  question  of  actual 
physical  occupation  of  the  locus  in  qtio^  and  to  a  tune  subse- 
quent to  the  date  of  plaintiff's  deed.  (Co wen's  Notes  to 
Phil.  Ev.,  295,  353,  854.)  The  court  erred  in  excludffig 
evidence  as  to  the  location  of  the  south  line  of  Johnson's 
deed,  the  location  of  the  premises  where  the  affray  occurred^ 
and  of  the  highway  and  the  fences  as  to  the  lands  in  questioD, 
and  as  to  the  lands  of  plaintiff's  deed.  (4  W'kly  Dig.,  380, 
381;  2  Salk.,  641;  1  C.  A  P.,  277;  8  L.  R.,  78;  1  Hawk. 
P.  C,  chap.  60,  §  23;  1  Russ.  on  Crimes,  609;  60  N.  Y., 
221;  62  id.,  388;  3  Kent's  Com.,  432,  433;  2  J.  R.,  357. 
363;  15  id.,  447,  452,  453;  12  Wend.,  98;  20  id.,  Ill,  131; 
49  Bark,  175;  15  id.,  590;  45  id.,  262;  50  id.,  32;  24 
Wend.,  596,  597;  1  Am.  L.  Reg.,  511;  12  N.  Y.,  266.)  K 
defendants  had  title  to  the  locus  in  quo,  they  had  a  right  to 
enter  into  [K)ssession  and  use  force,  if  necessary,  in  j^rotecting 
their  possession.  (ILans.,  242^  Wilde  v,  Contillion,  IJ.  Ca.s., 
128;  4  J.  R.,  150;  2  Black.  Com.,  150;  14  N.  Y.,  66;  32 
Vt,  82;  Tumej'  v.  Weymott,  1  Bing.,  84;  9  Barb.,  287;  4 
Mass.,  416;  Jackson  v.  Farm^\  9  Wend.,  201;  HyaU  v. 
Wood^  4  J.  R,  150;  Ives  v.  Ives^  13  id.,  235;  McDougallY. 
Stetdiei^  1  id.,  42;  2  Ai-cli.  Cr.  Pr.  &  PL  [7th  Am.  od.], 
337;  VToocZ  V.  PAi7Ze>,  43  id.,  156;  1  Salk.,  246;  Smith  v. 
Buriis,  6  J.  R.,  218;  2  Black.  Com.,  5,  note  4;  3  id,,  175; 
47  Biub.,  592;  Orser  v.  Sterns,  9  Cow.,  687;  54  K.  Y., 
377-387,  631;  49  Barb.,  175;  6  id.,  608;  15  id.,  590;  4 
Den.,  448;  8  T.  R,  78;  Butler's  N.  P.,  19;  1  East  P.  C. 
406;  4  T.  R,  432;  8  id.,  295;  6  Tamit.,  202.) 

A^  P.  Smith,  for  respondent     The  testimony  on  the  ques- 
tion of  possession  was  properly  limited  to  the  period  wot^ 
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plaintiff  purchased.  (3  Black.  Com.,  179;  FosgaJte^.  Herk. 
Mar.  Co.,  9  Barb.,  289,  295;  14  Vt.,  128;  1  Hil.  on  Torts 
f  4th  ed.],  552,  §  19,  554,  §  21;  28  N.  Y.,  9;  2  Jones,  93.) 
The  court  properly  held  that  the  question  in  thb  action  was 
as  to  which  paity  was  in  actual  possession,  and  that  the  ques- 
tion of  title  could  not  be  litigated,  and  was  immaterial  in  this 
action.  (Parsons  v.  Bratcn,  15  Barb.,  590;  1  Hil.  on  Torts, 
521,  523,  528,  548,  571,  §  18,  198,  §  12;  Sage  v.  Harpendr 
ing,  49  Barb.,  175;  6  Blackf.,  375;  4  Taunt.,  821;  1  Mod., 
56;  12  Geo.,  461;  3  Black.  Com.,  179;  People  v.  Cartei\  29 
Barb.,  208;  Pe(yple  v.  Van  Nosirand,  9  Wend.,  50;  Porter 
T.  Cass,  7  How.,  441;  3  R.  S.,  507,  art.  1,  tit.  10,  chap.  8; 
3  R  S.  [Banks'  5th  ed.],  831;  29  Barb.,  208;  9  Wend.,  50; 
7  How.,  441;  3  Black.  Com.,  179;  1  Buss,  on  Crimes,  304, 
316;  People  v.  Rickert,  8  Cow.,  226;  Millard  y.Wai^^m,  17 

Wend.,  257;   Carter  v.  Kewbold,  7  How.,  116-170.) 

« 

Andrews,  J.  The  assault,  which  is  the  subject  of  this 
action,  grew  out  of  a  controversy  between  the  parties  in 
respect  to  the  right  to  certain  hay,  which,  on  the  morning 
before  the  affray,  had  been  cut  by  the  plahitiff  on  the  south 
45ide  of  the  highway  dividing  the  farms  of  the  parties,  and 
adjoining  the  plaintiff's  land.  The  plaintiff,  after  mowing 
the  grass  left  it  to  dry,  and  the  defendants,  in  the  afternoon, 
while  the  plaintiff  was  absent,  went  into  the  highway- and 
commenced  raking  the  hay  and  gathering  it  into  piles,  pre- 
paratory to  removing  it.  The  plaintiff  was  at  work  on  his 
iaim,  and  observing  what  they  were  doing,  left  his  work  and 
proceeded  with  his  team  and  wagon  to  and  partly  through, 
the  gateway  leading  into  the  highway,  for  the  puipose  of 
loading  and  carrying  away  the  hay,  and  the  affray  then 
occurred.  The  defendants  in  their  answer  denied  the  com- 
mission of  the  assault  alleged  in  the  complaint,  and  among 
other  defenses  averred  that  the  defendant,  Royal  Johnson, 
was  the  owner  of  the  land  upon  which  the  hay  grew,  and 
that  the  hay  belonged  to  him  and  his  son,  the  other  defend- 
4iiit,  and  that  the  alleged  assault  was  committed  in  resisting 
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the  attempt  of  the  plaintiff  by  force  to  prevent  them  from 
gathering  the  hay,  domg  him  no  unnecessary  iujurj'.  Tha 
evidence  wjis  conflicting  as  to  which  pai-ty  committed  the 
fii'st  assault. 

The  principal  question  arises  upon  a  ruling  of  the  court 
excluding  evidence  of  the  title  of  the  defendant,  Boyal  John- 
son, to  the  soil  of  the  highway,  offered  in  support  of  the  ju^- 
tification  in  the  answer.  ' 

The  i^laintiff  derived  title  to  his  ferm  in  1868,  under  a  deed 
bounding  him  by  the  center  of  the  highway,  and  he  proved 
that  for  several  years  prior  to  the  transaction  in  question  ho 
had  mowed  and  cropped  the  land  on  the  south  side  of  the 
highway,  and  exercised  such  acts  of  ownership  and  dominion 
over  it  as  were  consistent  with  the  use  of  the  highway  by 
the  public     His  grantor  derived  title  in  1835,  mider  a  deed 
from  the  executora  of  Elisha  Williams,  which  described  the 
plaintiff's  farm  as  running  to  and  4ilong  the  highway^  which, 
prima  facie^  carried  the  title  to  the  center.     But  if  the  tes- 
tator did  not  own  the  highway,  the  deed  would  be  satis- 
fied by  a  title  extending  to  the  roadside.     {Dunham  v.  Wil- 
liams^ 37  N.  T.,  252.)     The  executors  of  Williams  were  also 
the  soiu:ce  of  title  to  the  farm  owned  by  the  defendant  Roj-al 
Johnson.     Their  conveyance  to  his  grantor  was  of  the  sam& 
date  as  their  conveyance  of  the  plaintiff's  farm,  and  described 
the  premises  conveyed  by  metes  and  bounds,  making  no 
reference  to  the  highway.     The  judge  on  the  trial  rejected 
evidence  offered  by  the  defendants  to  locate  the  south  line  of 
the  Johnson  faiin  according  to  the  deed,  and  for  the  purpose 
of  establishing  that  it  was  coincident  with  the  south  line  of 
the  highway.     The  judge,  in  his  charge,  excluded  from  the 
consideration  of  the  jury  the  question  of  title  to  the  highway, 
and  it  must  be  assumed,  in  determining  the  case,  that  the 
defendant.  Royal  Johnson,  owned  the  fee,  and  that  the  south 
line  of  the  highway  was  the  north  boundary  of  the  plaintiff's 
land.     The  judge  rejected  the  evidence  of  title  to  the  high- 
way, and  withdrew  this  question  from  the  consideration,  of 
the  jury,  on  the  ground  that  the  only  material  question  was, 
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^hieh  party  had  possession  of  the  highway  at  the  time  of  the 
aflray,  and  he  charged  the  juiy,  in  substance,  that  if  the 
plaintiff  was,  and  had  been  for  some  time  prior  to  tiie  affray, 
in  peaceable  ]3ossession  of  the  highway,  the  defendants  could 
not  forcibly  enter  thereon  and  take  the  hay,  although  they 
had  a  perfect  title  to  the  soil  on  which  it  grew.  The  prior 
acts  of  the  plaintiff  in  cultivating,  cropping  and  mowing  the 
highway  were  admitted  on  the  trial  to  establish  his  possession 
at  the  time  of  the  alleged  assault. 

It  is  elementary  that  one  may  justify  an  assault  and  bat- 
tory  in  self-defense  or  in  defense  of  his  possession  of  his 
real  or  personal  property.  But  the  general  rule  is  that 
a  right  of  property  merely,  not  joined  with  the  possession, . 
will  not  justify  the  owner  in  committing  an  assault  and 
battery  upon  the  person  in  possession,  for  the  purpose  of 
regaining  possession,  although  the  possession  is  wrong- 
fully withheld.  {Fdlen  v.  Brewer,  7  C.  B.  [N.  S.],  371;  Par- 
dons v.  Brawn,  15  Barb.,  590;  Sampson  v.  Henry ^  11  Pick., 
387.)  This  rule  is  founded  upon  considerations  of  public  ' 
policy,  to  prevent  parties  from  disturbing  the  public  peace 
by  attempts  to  right  themselves  by  force  instead  of  resoitiug 
to  the  remedy  by  action. 

But  we  are  of  opinion  that  there  was,  in  this  case,  no  proof 
of  such  a  possession  of  the  highway  in  the  plaintiff,  at  the 
time  of  the  affray,  as  to  justify  him  in  ejecting  tlie  defendants, 
or  deprived  the  defendants  of  the  right  to  resist,  by  the  use 
of  reiisonuble  and  necessary  force,  an  attempt  by  the  plamtiff 
to  prevent  them  from  carrying  away  the  hay,  assuming  that 
Royal  Johnson  owned  the  fee  of  the  highway.  It  is  not 
claimed  that  the  plaintiff  had  acquired  a  right  to  the  posst^s- 
fiion  of  the  highway  or  to  the  grass  growing  thereon,  under 
any  contract  or  arrangement  with  the  defendants ;  nor  is  it 
disputed  that  the  defendants  had  the  right  of  possession, 
subject  to  the  public  use,  if  the  title  to  the  soil  was  vested  in 
Royal  Johnson.  Upon  the  assumption  that  he  had  the  title 
he  had  a  right  at  any  time  to  enter  upon  the  highway  and 
take  possession  of  the  hay,  and  appropriate  it  to  his  own  use ; 
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and  an  action  of  trespass  could  not  lie  against  him  althoughr 
the  entry  was  by  force.  {Ifi/aU  v.  Wood,  4  J.  R.,  150;  Ipe^ 
V.  Ives,  13  id.,  235.)  The  defendants  entei'ed  upon  the  land 
during  the  absence  of  the  plaintiff,  peaceably  and  without 
force,  and  from  that  time  they  wei^e  m  actual  possession,  and 
the  possession  of  the  plaintiff  was  determined. 

An  entry  by  a  strai/ger  without  right,  during  the  tempoitoy 
absence  of  the  plaintiff,  would  not  have  divested  his  possito- 
sion,  and  he  would  have  been  justified  in  removing  the 
intruder  by  force.  But  his  prior  possession  gave  huu  no 
such  right  as  against  the  defendants.  The  true  owner  of 
land  wrongfully  held  out  of  possession  may  watch  his  oppor- 
tunity, and  if  he  can  regain  possession  peaceably  may  maintain 
it — and  lawfully  resist  an  attempt  by  the  former  occupant 
to  retake  possession,  nor  will  he  be  liable  to  be  proceeded 
against  under  the  statute  of  forcible  entry  and  detainer* 
There  can  be  no  wrongful  detainer  by  the  true  owner  when 
the  entry  was  both  lawful  and  peaceable.  ( Turner  v.  Aiey- 
'  molt,  1  Bing.,  158;  Newton  v.  Harland,  1  Man.  A  Gi-au., 
644;  Mussey  v.  ScoU^  32  Vt.,  82;  State  v.  Johnson,  1  Dev^ 
&  Batt.,  324;  The  People  v.  Fields,  1  Lan.,  244,  and  casea 
cited.) 

The  right  of  possession  of  the  highway  was  a  material 
element  of  the  defendants'  case ;  and  we  are  of  opinion  that 
the  judge  erred  in  refusing  to  allow  an  inquiry  as  to  the  title 
to  the  highway,  and  that  for  this  error  a  new  trial  should 
be  granted. 

It  is  proper  to  say,  that  if  the  title  of  the  defendant  Royal 
Johnson  should  be  established  on  a  new  trial,  it  will  still  be  for 
the  jury  to  determine  whether  the  defendants  in  assaulting  the* 
plaintiff  were  acting  in  good  faith,  in  defense  of  themselves 
or  their  j^roperty ;  and  if  this  should  be  established  the 
further  question  would  remain,  w^hether  the  violence  com- 
mitted by  them  did  not  exceed  the  just  limits  of  defense. 

The  judgment  should  be  reversed  and  a  new  trial  granted* 

All  concur,  except  Church,  Ch.  J.,  not  voting. 

Judgment  reversed. 
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The  People  ex  rel.  John  W.  Gilchrist  et  aL,  Eespond- 
ents,  V.  Francis  Murray,  Ai)pellaiit 

A  judgment  of  ouster  in  an  action  in  the  nature  of  a  quo  warranto  does  not 
conclude  one  who  is  in  no  sense  a  pai-ty  to  the  action,  and  does  not  take 
eflke  from  or  in  any  way  hold  under  the  defeated  party ;  nor  is  it  com- 
petent evidence  against  him. 

In  March,  1873,  defendant  was  duly  appointed  assistant  derk  of  one  of  the 
district  courts  of  New  York  city  for  the  full  term  of  six  years ;  he  was 
removed  by  the  Justice  of  that  court,  and  in  January,  1875^  the  relator 
was  f^>pointed  by  the  justice.  In  January,  1876,  the  relator  was  removed, 
and  one  M.  appointed.  Thereupon  an  action  in  the  nature  of  a  quo  zoar- 
ranto  was  brought  on  the  relation  of  the  relator  herein  against  M.  A 
judgment  was  rendered  therein,  deciding  that  the  relator  was  entitled 
to  the  office,  and  that  M.  be  ousted.  A  few  days  prior  to  the  entry  of 
judgment,  defendant,  with  the  consent  of  M.^  resumed  possession  under 
his  original  appointment,  ffetd,  that  the  justice  had  no  power  to  remove 
defendant,  who  was  entitled  to  the  office  for  the  ftill  term;  that  the 
judgment  against  M.  was  neither  conclusive  nor  any  evidence  against 
him. 

King  v.  LiOe  (Andrews,  163) ;  King  v.  Hebden  (id.,  889) ;  King  v.  Grimes 
(5  Burrows,  2599)  \  King  v.  Mayor  (5  D.  &£.,  66) ;  R.  and  Q,  V,  R,  B, 
Co,  v.  Clarke  Nat,  Bk.  (60  Barb.,  234) ;  People  ex  rd.  v.  Anthony  (6  Hun, 
148),  distinguished. 

The  office  of  assistant  derk  of  a  district  court  is  not  a  dty  or  county  office, 
within  the  meaning  of  the  provision  of  the  charter  of  New  York  dty  of 
1873  (}  114,  ch.  835,  Laws  of  1873),  providing  that  every  person  holding 
such  an  office,  who  shall  accept  any  other  office  specified,  shall  be 
deemed  to  have  vacated  the  former. 

Accordingly  heldf  that  defendant  did  not  lose  his  office  as  assistant  clerk 
by  being  elected  member  of  assembly,  and  by  entering  upon  the  duties 
of  that  office  after  his  removal,  or  by  accepting  derical  positions  in 
departments  of  the  dty  government,  in  the  absence  of  proof  justifying 
an  inference  that  he  intended  to  or  did  resign  his  office  as  assistant  derk. 

(Argued  April  9, 1878 ;  dedded  Kay  21, 1878.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleaa  in  and  for  the  city  and  county  of  New  York, 
reversing  a  judgment  in  favor  of  defendant,  entered  upon  a 
verdict  and  granting  a  new  trial. 

This  action  was  in  the  nature  of  a  giio  warranto^  brought 
to  oust  the  defendant  from  the  office  of  assistant  clerk  of  the 
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District  Court  for  the  second  judicial  district  in  the  city  of 
New  York,  and  to  establish  the  right  of  the  relator  thereto. 
The  facts  appear  sufficiently  in  the  opinion. 

Samuel  Handy  for  appellant.  The  judgment  record  in  the 
suit  by  the  relator  against  Mangin  was  properly  excluded. 
{Goddard  v.  Benson^  15  Abb.  Pr.,  191;  Campbells,  Hall, 
16  N.  Y.,  575;  Fi-eeman  on  Judgments,  chap.  9,  §  154; 
Degraffy,  Hooey,  16  Abb.,  120;  People  v.  Dikeman,  7  How., 
124;  1  R.  S.,  124,  125;  People  exrel  Healey  \.  Leash,  67 
N.  Y.,  521.)  Justice  Field  had  no  power  to  remove  the 
defendant.  {People  ex  rel.  Hogan  v.  Flynn,  62  N.  Y.,  375; 
People  ex  reL  Healey  v.  Leash,  67  id.,  521.)  The  accept- 
ance of  the  office  of  member  of  assembly  by  defendant  did 
not  work  a  forfeiture  of  the  office  of  assistant  clerk,  as  the 
two  offices  were  not  incompatible.  {People  ex  reL  Ryan  v. 
Green,  5  Daly,  254;  58  N.  Y.,  295;  Sullivan  v.  MayoryCtc, 
53  id.,  652;  Olmstead  v.  Mayor,  etc,,  10  J.  &  S.,  481.) 
Section  114  of  the  charter  of  1873  (chap.  335)  does  not 
apply  to  this  case.     (  W7«Ymo?'ev.  Mayor^  etc,  67  N.  Y.,  21.) 

Nelson  J.  Waterbury,  for  respondents.  The  judgment 
record  in  the  suit  against  Mangin  was  admissible.  {^People 
V,  Pairchild,  67  N.  Y.,  334;  People  v.  Flanagan,  66  id., 
243;  Code,  §  437;  King  v.  LisU,  Andrews,  163,  173, 
174;  KingY.  Hebden,  id.,  388,  389,  392;  Bex  v.  Grimes,  5 
5  Burr.,  2599,  2601;  King  v.  Mayor,  etc.,  5  D.  &  E.,  66-72; 
Karl  of  Carnarvon  v.  Villebois,  13  M.  &  W.,  313,  331; 
B.and G.  V.  B.  B.  v.  Clarh  Kat.  Bh,,  60  Barb.,  234,  249; 
People  V.  Anthony,  6  Hun,  142,  148;  People  v.  Conover,  6 
Abb.  Pr.,  220,  222,  226;  Welch  v.  Cooh,  7  How.  Pr.,  262.) 
Defendant  resigned  his  office  by  accepting  one  incompatible 
with  it.  (People  v.  Green,  5  Daly,  254,  255,  269;  Laws 
1873,  p.  519,  §  114;  A.  &  A.  on  Corp.  [1st  ed.j,  255;  Pecple 
V.  Carrique,  2  Hill,  93,  97,  102,  105;  People  v.  Nosti-and,  46 
If.  Y.,  375,  381;  Sweeny  v.  Mayoi\  5  Daly,  274,  275;  Ber- 
nardr.  City  o/Hobohen,  3  Dutch.  [37  X.  J.  L.J,  412,  414.) 


J 


1878.]  People  ex  rel.  Gilchrist  v.  Murray.  537 

Opinion  of  the  Court,  per  Earl,  J. 

Earl,  J.  Thomas  Kivlen  was  elected  justice  of  out  of 
the  district  courts  in  the  city  of  New  York  in  December, 
1869.  He  took  his  office  January  1,  1870,  and  held  it 
until  his  death  in  the  fall  of  1873.  In  December,  1873, 
Maunsel  B.  Field  was  appointed  by  the  governor  justice  of 
the  same  court,  and  held  the  office  until  December  31,  1874. 
In  the  fall  of  1874  Charles  M.  Clancy  was  elected  to  fill  the 
unexpired  term  of  such  office,  and  served  under  that  election 
until  December  31,  1875.  In  the  fall  of  1875  he  was  elected 
for  a  full  term,  and  took  his  office  under  that  election  Janu- 
ary 1,  1876.  In  March,  1873,  justice  ICivlen  appointed  the 
•defendant,  Mun-ay,  assistant  clerk  of  the  court  for  a  full 
term  of  six  years,  and  he  served  until  December  31,  there- 
after, when  justice  Field  removed  him  and  appointed  in  his 
place  James  A.  Monaghan.  He  continued  to  serve  in  the 
office  during  the  term  of  justice  Field.  Gilchrist,  the  relator, 
was  appointed  assistant  clerk  of  the  court  by  justice  Clancy 
in  January,  1875,  and  he  continued  to  serve  until  January, 
1876,  when  justice  Clancy  removed  him  and  appointed  in 
his  place  Francis  Mangin.  Mangin  continued  to  serve  until 
January  2,  1877,  when  the  defendant  Mun^ay  again,  by  the 
•consent  of  Mangin  and  the  justice,  resumed  possession  of  the 
office  under  his  original  appointment  of  1873,  and  thereafter 
held  the  office.  After  the  appointment  of  Mangin  an  action 
was  commenced  by  the  people,  upon  the  relation  of  Gilchrist, 
against  Mangin  to  oust  him  from  the  office,  and  in  that  action 
judgment  was  rendered  on  the  7th  day  of  January,  1877, 
deciding  that  Gilchrist  was  entitled  to  the  office,  and  that 
Mangin  be  ousted  therefrom.  On  the  second  day  of  Janu- 
ary, however,  before  the  entiy  of  judgment,  the  defendant 
had  taken  possession  of  the  office  and  he  was  discharging  its 
<luties  at  the  time  the  judgment  was  entered.  Gilchrist 
then  caused  this  action  to  be  commenced  to  oust  the  defend- 
ant from  the  office.  He  claimed  that  the  defendant  had 
Tacated  his  office  by  the  acceptance  of  other  offices  incom- 
patible with  the  office  of  assistant  clerk,  and  also  that  ho 
hatd  resigned  his  office,  and  that  the  judgment  against 
Sickels. — Vol.  XXVIII.     68 
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Mangin  conclusively  establiBhed  his  riglit  to  the  office.  The 
trial  judge  decided  that  the  defendant  was  entitled  to  the 
office,  and  directed  a  verdict  in  his  favor.  Upon  appeal,  the 
General  Term  reversed  the  judgment  entered  upon  this  yer- 
diet,  upon  the  ground  that  the  judgment  against  Muigia 
was  conclusive  of  the  relator's  right  to  the  office. 

After  defendant's  appointnient  as  assistant  clerk  he  was 
entitled  to  hold  the  office  for  the  full  term  of  six  years,  and 
the  justice  of  the  court  could  not  remove  him.  {People  v. 
Flynn,  62  N.  Y.,  375;  People  ex  rel  Healy  v.  Leank,  67  id., 
521.)  He  was  therefore  entitled  to  hold  the  office  When  thia 
action  was  commenced,  unless  some  one  of  the  points  taken 
against  him  on  behalf  of  the  plaintiffs  is  well  founded,  and 
these  I  will  now  proceed  to  consider. 

The  judgment  in  the  action  against  Mangin  is  not  con- 
clusive or  even  evidence  against  this  defendant.  It  is  a 
general  rule  that  judgments  are  conclusive  only  against  the 
parties  thereto  or  their  privies.  (CampbeUy.  HaU^  16  N.  Y.^ 
575.)  This  defendant  was  in  no  sense  a  party  to  that  action^ 
and  he  did  not  take  his  office  from,  or  in  any  way  hold  it 
under,  Mangin,  and  under  such  circumstances  there  never 
was  a  time  in  the  jurisprudence  of  this  country  or  of  Eng- 
land when  an  adjudication  upon  writ  of  quo  warranto  against 
Mangin  would  bind  him.  Such  an  adjudication  would  bind 
ail  who  came  in  under  Mangin,  and  whose  title  to  the  office 
depended  upon  his ;  and  to  this  effect  are  the  cases  to  which 
the  learned  counsel  for  the  plaintiiS^  has  called  our  attention. 
In  King  v«  Lisle  (Andrews,  163),  quo  warraMo  was  brought 
against  the  defendant  for  acting  as  burgess  of  the  town  of 
Christ  Church.  He  had  been  elected  one  of  the  burgesses  by 
Groldwire,  claiming  to  act  as  mayor  of  the  town,  at  the  time 
when  a  writ  of  quo  warranto  was  pending  against  Gold  wire 
in  which  it  was  afterward  determined  that  he  was  not  the 
mayor.  As  Goldwire  was  neither  de  jure  nor  de  fojcio 
mayor,  it  was  held  tlmt  the  office  of  burgess  could  not  be 
derived  from  him.  It  was  said:  **In  the  present  case  it 
seems  veiy  extraordinary,  that  one  called  to  account  by  the 
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crown  for  acting  as  burgess  should  set  up  a  title  derived 
to  him  from  a  pretended  mayor  whose  right  was  litig&tiug, 
at  the  suit  of  the  crown,  at  the  very  time  when  the  other 
was  elected.  If  such  an  one  hath  so  great  a  power  against 
the  crown,  there  will  be  no  difference  between  a  rightful 
mayor  and  an  intruder.  It  wus  said  by  Ljbe,  C.  J.,  and. 
Page,  justice,  that  as  there  was  so  recent  a  prosecution 
against  Groldwire,  and  as  the  pre^nt  prosecution  is  by  the 
crown,  the  liaBue  must  be  construed  as  has  been  mentioned, 
viz. :  whether  Goldwire  was  a  lawful  mayor  or  not."  And 
in  such  a  case  it  might  well  be  held  that  the  adjudication 
againiist  Groldwire  should  be  binding  upon  Lisle  'deriving 
title  from  him.  In  King  v.  Hebden  (Andrews,  889),  there 
was  a  writ  of  quo  toarranto  against  Hebden  for  acting  as 
one  of  the  bailiffs  of  the  corporation  of  Scarborough,  and  he^ 
pleaded  a  nomination  by  A  and  B,  two  bailiffs  of  the  same 
corporation.  Upon  the  issue  taken  of  their  being  bailiff,  a. 
judgment  of  ouster  in  a  qtto  toarranto  against  them  was  held 
admissible  and  conclusive  against  Hebden,  unless  shown  to- 
have  been  collusive.  The  decision  was  based  upon  the  ground 
that  Hebden  held  under  and  derived  his  right  from  A  and. 
B.  In  King  v.  Orimes  (5  Burrows,  2599),  there  was  an 
information  in  the  nature  of  a  quo  vxirrarUo  against  Grimes, 
to  show  by  what  authority  he  claimed  to  be  one  of  the  chief 
burgesses  of  the  borough  of  Yarmouth,  in  the  Isle  of  Wight. 
It  appeared  among  other  things,  that  John  Leigh  presided  as: 
mayor  at  the  election  of  the  defendant  as  chief  burgess  and  took, 
part  in  such  election,  and  it  was  held  that  a  judgment  given 
against  Leigh  on  an  information  against  him  for  usuq)ing' 
the  office  of  mayor  was  evidence  against  Grimes,  who  claimed 
title,  in  part  at  least,  from  and  under  him.  In  King  v.  The 
Mayor  J  etc.^  of  Yai'Jc  (5  D.  k  E.,  66),  all  that  was  decided  per- 
tinent to  this  case  is,  that  a  judgment  of  ouster  against  one  cor- 
porator is  conclusive  evidence  against  another  who  derives 
title  under  him.  Kenton,  C.  J.,  said :  "  If  you  derive  title 
to  a  corporate  office  through  A.,  and  the  prosecutor  show  a 
judgment  of  ouster  against  A.,  it  is  conclusive  against  you,  un- 
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less  you  can  impeach  the  judgment  as  obtauied  per  fratuletn.'' 
I  cannot  perceive  that  anything  pertinent  to  this  case  wa« 
decided  in  Earl  ofCamarvon\.  Villebois  (13  M.  &  W.,  313), 
In  Rochester  and  Genesee  Vol.  R.  R,  Co.  v.  Clarke  NaL  Bk. 
(60  Barb.,  234)  it  was  held  that  in  order  to  constitute  a  per- 
son an  officer  defacto^  there  must  be  color  of  right,  and  that 
there  could  be  no  such  color  after  a  judgment  against  the 
person  in  a  direct  proceeding  to  determine  the  title  to  the 
office,  and  that  after  such  judgment  persons  having  notice 
thereof  could  not  treat  such  person  as  an  officer  de  facto. 
That  case  does  not  touch  this.  In  The  People  ex  rel.  Stem- 
ert  V.  Anthony  (6  Hun,  142)  the  action  was  in  the  nature  of 
a  quo  warranto^  to  determine  whether  the  relator  Steinert  or 
the  defendant  Anthony  was  entitled  to  the  office  of  clerk  of 
one  of  the  district  courts  of  the  city  of  New  York.  Steinert 
was  appointed  clerk  by  McGuh'e,  who  claimed  to  be,  and  at 
the  time  of  the  appointment  was,  acting  as  justice  of  the 
court.  Afterward  one  Stemmler  claimed  to  have  been  legally 
elected  to  the  office  of  justice,  and  an  action  upon  his  relation 
in  the  nature  of  qaopxirranto'WB^  commenced  against  McGuire, 
and  in  that  a(;tion  it  was  determined  that  McGuire  was  not 
entitled  to  the  office  and  that  Stemmler  was,  and  after 
Stemmler  obtained  possession  of  the  office  under  the  judg- 
ment in  that  action  he  appointed  the  defendant,  Andiony, 
clerk,  and  it  was  held  that  the  judgment  against  McGuire 
was  competent  evidence  against  Steineii;  who  claimed  under 
him. 

I  have  now  noticed  all  the  cases  to  which  our  attention 
was  called  by  the  counsel  for  plaintijfe  upon  the  point  now 
imder  consideration,  and  it  will  be  seen  that  none  of  them  is 
^n  authority  for  holding  that  the  judgment  against  Mangin 
can  have  any  effect  upon  the  rights  of  this  defendant,  who 
did  not  come  into  the  office  mider  Mangin,  but  claimed  it 
in  hostility  to  both  Mangin  and  Gilchrist  by  a  title  older 
than  that  of  either.  There  is  not  only  no  authority,  but 
there  is  no  reason  founded  upon  considerations  of  conven- 
ience or  public  policy  for  giving  to  that  judgment  the  efiect 
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claimed.  Generally,  the  only  iuterest  the  public  have  in  any 
public  office  is  that  its  duties  are  well  discharged.  II  they  have 
any  further  interest  in  any  case,  it  is  that  the  person  rightfully 
entitled  to  an  office  shall  possess  it  and  discharge  its  duties. 
It  certainly  can  promote  no  public  interest  that  two  persons, 
neither  of  whom  are  really  entitled  to  an  office,  shall,  by  a> 
litigation  to  which,  practically,  they  alone  are  parties,  settle 
the  title  to  the  office  to  the  exclusion  of  the  rightful  claimant. 

No  serious  inconvenience  can  follow  from  refusing  to  such 
a  judgment  the  effect  claimed.  The  Code  (section  440) 
authorized  the  bringing  of  such  an  action  against  the  several 
claimants  to  an  office,  and  thus  the  entire  controversy  in 
reference  to  the  office  could  be  settled.  It  could  not  often 
happen  that  one  of  the  claimants  was  unknown,  or  that  a 
person  should  secretly  or  clandestinely  intrude  into  an  office 
without  any  color  or  claim  of  title.  Such  an  intrusion 
might  work  too  serious  consequences  to  the  intruder  under 
sections  439  and  441. 

But  let  us  for  a  moment  consider  what  might  follow  from 
holding  such  a  judgment  conclusive.  The  attorney-general 
alone  is  authorized  to  bring  such  an  action,  and  his  discretion 
in  reference  thereto  cannot  be  controlled.  (Code,  §432;  People 
ex  rel,  Demareai  v.  Fairchild^  67  N.  Y.,  334.)  He  may  deter- 
mine upon  whoso  relation  he  will  commence  the  action  and 
against  whom  he  will  commence  it,  and  the  person  reaUy 
entitled  to  the  office  might  thus  be  excluded  from  the  litiga- 
tion and  yet  be  bound  by  the  judgment,  unless  fraud  or  collu- 
sion could  be  shown.  The  rightful  claimant  of  an  office  might 
thus,  before  he  knew  it,  be  forever  shut  out  of  his  office. 
Generally,  the  litigation  under  the  Code  for  an  office  is  a 
mere  private  litigation  between  the  several  claimants  to  the 
office  in  which  the  people  are  a  mere  nominal  party.  Tl^e 
relator  is  to  bear  the  costs,  and  may  recover  his  damages 
for  the  usurpation  of  his  office,  and  we  can  perceive  no  rea- 
son for  holding  judgmenlj  in  such  actions  conclusive  upon 
persons  neither  parties  nor  privies  which  would  not  apply 
generally  to  judgments  inter  partes. 
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It  only  remains  further  to  be  considered  whether  the 
<Iefendaiit  lost  his  office  by  anything  which  he  did  subse- 
quently to  his  appointment.  He  was  elected  member  of 
jtssembly  in  the  fall  of  1873,  and  entered  upon  his  office  as 
jsuch  on  the  seventh  day  of  January,  after  his  removal  from 
the  office  of  assistant  clerk,  and  served  during  one  session  of 
the  Legislature,  During  a  portion  of  the  year  1875  he  was 
a  dork  in  the  department  of  public  works^  and  during  tiiree 
months  of  1876  he  was  a  clerk  in  the  mayor's  office.  The 
office  of  member  of  assembly  and  the  clerical  positions 
named  were  not  incompatible  with  the  office  of  asedatant 
'ClerLr  {The  People  ex  reL  Ryan  v.  Green,  6  Daly,  254;  S. 
■C.,  58  N.  Y.,  295.)  The  office  of  assistant  clerk  is  not  a  city 
•or  county  office  within  the  meaning  of  section  114  of  chapter 
335  of  the  Laws  of  1873,  and  henoe  the  defendant  did  not 
vacate  such  office  by  the  acceptance  of  the  other  jxxsitions 
above  named.     {W7iUmore  v.  The  Mayor,  etc,  67  N.  Y.,  21.) 

There  were  no  facts  from  which  the  jury  could  have 
inferred  that  the  defendant  intended  to  resign  his  office,  or 
from  which  it  could  be  legally  mfcrred  that  he  did  resign  iU 
Upon  his  removal  by  Justice  Field,  he  protested  against 
hm  removal  and  served  written  protests.  He  subsequently 
commenced  a  suit  against  the  city  for  his  salary,  which  was 
pending.  Ho  from  time  to  time  claimed  his  office,  and  so 
far  as  appears,  at  the  first  moment,  when  he  could,  took 
possession  again  thereof.  It  was  in  no  way  inconsistent 
with  his  claim  of  the  office  that  he  should,  while  excluded 
therefrom,  serve  a  term  in  the  Legislature  and  accept  other 
employment. 

The  verdict  was  therefore  properly  directed  for  the  defend- 
ant, and  the  order  of  the  (General  Term  must  be  reveiscd 
And  judgment  entered  upon  tile  verdict  affirmed,  witih  coeta. 

All  concur. 

Order  reversed  and  judgment  affirmed. 
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Albxandeb  B.  Mott,  Appellant,  v.  The  Consuhebs'  Ice 

Company,  Reapoudeut 

For  the  acts  of  a  servant,  within  the  general  scope  of  his  employment, 
while  engaged  in  his  master's  business,  and  done  with  a  view  to  the  fur- 
therance of  that  business  and  the  master's  interests,  the  latter  is  respon- 
sible, whether  the  act  be  done  negligently,  wantonly,  or  even  willfully ; 
the  quality  of  the  act  does  not  excuse. 

But  if  the  servant,  without  regard  to  his  service,  or  to  accomplish  some 
purpose  of  his  own,  acts  maliciously  or  wantonly,  the  master  is  not 
liable. 

Where  therefore,  an  action  is  brought  against  tiie  master  for  the  wrongful 
act  of  the  servant,  the  inquiry  is  simply,  whether  the  wrongful  act  was  in 
the  course  of  the  employment,  or  outside  of  it. 

"Where  a  party  gives  in  evidence  an  admission  in  the  pleading  of  his 
adverssry,  he  is  not  estopped  from  questioning  a  portion  thereof  which 
Is  against  him ;  he  is  at  liberty  to  use  the  admission  so  far  as  it  makes  in 
his  favor,  and  to  disprove  the  residue. 

In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  snstfdned 
through  the  wrongful  act  of  defendant's  servant,  plaintiff's  evidence 
tended  to  show  that  a  driver  of  one  of  defendants  ice  carts,  while 
engaged  in  the  performance  of  his  duties,  and  in  the  course  of  his 
•employment,  carelessly  and  recklessly  drove  his  cart  against  plaintifT's 
-carriage,  causing  the  injury  complained  of.  Upon  the  cross-examination 
of  one  of  plaintiff's  witnesses,  whose  direct  examination  tended  to  show 
jproes  carelessness  on  the  part  of  the  driver,  the  witness,  in  answer  to  a 
question  as  to  whether  the  driver  drove  into  plaintiff's  carriage  pur- 
posely, answered :  "  It  seems  so;  it  looks  like  it."  The  question  being 
substantially  repeated,  the  witness  answered :  ''  Well,  I  could  not  telL" 
Plaintiff  also  offered  in  evidence  a  former  answer — amended  pleadings 
having  been  subsequently  served  —  which  contained  an  admisaon  that 
defendant's  servant,  then  in  its  employ  as  driver  of  an  ice  cart,  *'  will- 
fblly,  and  not  negligenUy  nor  carelessly,  drove  said  ice  cart  against  the 
carriage  of  plaintiff."  Plaintiff  was  nonsuited.  Ndd^  error;  that  the 
first  answer  of  plaintiff's  witness,  above  stated^  was  but  the  expression 
of  an  opinion  upon  a  fact  to  be  determined  by  the  jury,  not  by  the  wit- 
ness s  but  that  as  an  opinion  its  effect  was  destroyed  by  the  last  answer ; 
that  pUintlff  was  not  estopped  fttmi  qusstioalng  the  allegation  of  the 
answer  that  the  act  was  done  *«  willfhlly ;"  also  that  the  ans^i^did  not 
exclude  aU  presumption  of  liability,  as  the  act  may  have  been  dona 
^«  willfuny,"  and  yet.  In  the  course  &t  the  employment,  and  so  have  made 
defendant  liable. 

<Argaed  April  19, 1878 ;  decided  May  21, 1878.) 
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Appeal  from  judgment  of  the  Greneral  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  comity  of  New 
York,  affirming  a  judgment  in  favor  of  defendant,  entered 
upon  an  order  nonsuiting  plaintiiST  on  trial. 

This  action  was  brought  to  recover  damages  for  injiiries^ 
alleged  to  have  been  sustained  by  reason  of  the  driver  of  one 
of  defendant's  ice  carts,  while  engaged  in  his  duties,  care* 
lessly  driving  his  cai-t  against  plaintiff's  carriage,  upsetting 
it,  and  doing  the  injuries  comphtined  of. 

Upon  the  trial  plaintiff  offered  in  evidence  an  answer  to* 
the  original  complaint,  which  contained  this  admission: 
'^  That  one  Patrick  Tanzy,  who  was  then  in  the  employmeat 
of  these  defendants,  as  a  driver  of  an  ice  cart  of  these 
defendants,  in  the  month  of  June  or  July,  of  the  year  1872t 
willfully,  and  not  negligently  nor  carelessly,  drove  said  ice 
cart  against  the  carriage  of  the  said  plaintiff,  and  caused 
some  injury  thereto,  and  to  the  said  plaintiff,  one  or  both, 
and  they  say  that  said  driving  against,  and  said  injury,  are 
the  same  as  tJbie  driving  against  and  injury  complained  o£.  in 
the  complaint  in  this  action,  and  not  otherwise." 

Amended  pleadings  were  subsequently  served.  Plaintiff 'a 
testimony  was  to  the  effect  that  he  was  driving  on  Fourth 
avenue,  in  Now  York  city ;  on  approaching  Eighteenth  street 
he  saw  one  of  defendants  ice  carts  coming  rapidly  down  that 
street,  and  stopped  his  carriage  some  twenty  feet  from  the 
corner  near  the  curb.  The  cart  turned  the  comer  and  the 
driver  drove  it  in  upon  plaintiff's  carriage,  upsetting  it  and 
throwing  him  out  Another  witness,  a  servant  of  plaintiff's, 
who  was  with  him  in  the  carriage,  testified  substantially  to 
the  same  facts.  Upon  his  cross-examination  the  following 
questions  were  asked  and  answered  : 

**  Q.  Now  this  man  could  have  gone  by  you  without  any 
difficulty,  I  suppose  7  A.  He  oould  if  he  had  not  oome  so 
much  on  the  wrong  side. 

"Q.  Then  he  drove  into  you  purposely  ?  A.  It  seems  so; 
it  looks  like  it ;  I  could  make  nothing  else  of  it 

"  Q.  He  must  have  turned  right  into  you  then,  and  there  is 
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no  other  way  uuless  it  is  doue  purposely  ?     A.  Well,  I  could 
not  teU." 

Defendants  counsel  moved  to  dismiss  the  complaint,  on  the 
ground  tt^t  it  appeared  that  the  injury  was  occasioned  by 
the  willful  and  malicious  act  of  defendant's  driver,  for  which 
defendant  was  not  liable.  The  motion  was  granted,  to  which 
plaintiff's  counsel  duly  excepted. 

H.  F.  HaJUhy  for  appellant.  The  questions  of  fact  should 
have  been  submitted  to  the  jury.  (Redding  v.  S.  O.  B.  R, 
Co.,  16  Am.  R,  681;  Bounds  v.  D.  L.  and  W.  E.  R.  Co., 
64  N.  Y.,  137;  McKenzie  v.  McLeod,  lOBing.,  385;  (Men 
V.  Dry  Dock  and  C.  R.  R.  Co.,  Ct  Apps.,  not  rep'ted; 
Jackaony,  Second  Ave.  R.  R.  Co.j  47  N.  Y.,  277;  Kirkpal- 
rick  v.  jV.  Y.  a  and  H.  R.  R.  R.  Co.,  6  N.  Y.  Wk'ly  Dig., 
105;  Ward  v.  C.  P.  and  E.  R.  R.  Co.,  42  How.,  289;  Gonr 
zahs  V.  J\r.  Y.  and  H.  R.  R.  R.  Co.,  39  id.,  407;  Hymaa  v. 
Heard,  50  N.  Y.,  27.)  The  fact  that  the  acts  of  defendant's 
servant  were  willful  will  not  exonerate  defendant.  (6  Cont.  L. 
J.,  March  29, 1878,  p.  251;  Limpus  v.  Lond.  G.  O.  Co.,  1  H. 
A  C,  526;  Joel  v.  Morriaon,  6  C.  A  P.,  501;  MitcheU  v. 
Cresweller,  13  C.  B.,  237;  Sleathv.  Wilson,  9  C.  &  P.,  612; 
Seymour  v.  Ghreenuoood,  7  H.  &  N.,  354;  16  Am.  R.,  681; 
S.  A  R.  on  Neg.,  §  65;  Croker  v.  O.  and  N.  W.  R.  R. 
Co.,  17  Am.  R.,  504;  Hill  v.  Merrick,  Hume,  397;  1 
Red.  oa  Railways,  508,  §  3;  id.,  512,  §  6,  note;  Reeves 
Dow.  Rel.,  517;  Whatmar  v.  Pierson,  L.  R.,  3  C.  P.,  422; 
a  andN.  W.  R.  R.  Co.  v-  Finney,  10  Wis,,  388;  Whart- 
Am.  Cr.  Law,  153;  Hawkins  v.  Riley,  17  B.  Monr.,  101; 
Goddardy.  G.  T.  R.  R.  Co.,  10  Am.  L.  Reg.  [N.  S.],  17; 
Shirley  v.  Billings,  8  Bush.,  147;  Jeff.^  etc.,  R.  R.  Co*  v. 
Rodgers,  38  Ind.,  116;  Dugginsy.  Watson,  15  Ark.,  118; 
Meyers  v.  Second  Ave.  R.  R.  Co.,  8  Bos.^  305;  Day  v.  B. 
R.  R.  Co.,  5  N.  Y.  W'kly  Dig.,  372.)  Even  if  defendant's 
di*iver  in  the  discharge  of  his  duty  in  driving  the  ice  cart 
perverted  it  to  a  wanton  and  malicious  purpose  defendant 
was  liable  at  common  law.     (9  C.  A  P.»  607;  38  Ind.,  IIG; 
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Toledo  W.  and  W.  R.  li.  Co.  v.  Harmon,  47  III.,  298;  C. 
B.  and  Q.  JR.  li.  Co.  v.  Dickson,  63  id.,  151;  PAei  a7id  R. 
R.  R.  Co.  V  Derby,  14  How.  [U.  S.J,  468;  Schuyler's  Case, 
34  N.  Y.,  87;  Hatcesv.  Knowles,  114  Mass.,  51^  Ramaden 
V.  B.  and  A.  R.  R.  Co.,  104  id.,  117.)  Deifendant  was 
liable  under  the  statute,  (2  E.  S.  [6th  ed.],  983,  §  6,  7; 
Isaacs  V.  Third  Ave.  R.  R.  Co.,  47  N,  Y.,  132;  Baoou's 
Abr.,  Statute  1-10;   Waller  v.  Morris,  20  Wend.,  561.) 

Aaron  Pennington  WhiteJiead,  for  respondent.  Defendant 
was  not  liable  for  the  willful  acts  of  his  servant,  but  only  for 
those  done  in  his  relative  capacity.     {McMcmus  v.  CrtckeU, 

1  East,  106;  WrtghC  y.  Wilcox,  19'  Wend.,  343;  Vander- 
biU  v.  Rich.  Tphe.  Co.,  2  N.  Y.,  479;  1  Hill,  480;  Hibbard 
T,  Hr.  Y.  and  E.  R.  R.  Co.,  15  N.  Y.,  455;  MaU  v.  Lord, 
39  id.,  381;  Frazery.  Freeman,  43  id.,  566;  Isaacs\.  Third 
Ave.  R.  R.  Co.,  47  id.,  122;  Rounds  v.  D.  L.  and  W.  R. 
B.  Co.,  64  id.,  129;  Cohen  v.  Dry  D.  E.  B.  and  B.  R.  R. 
Co.,  Ct  App.,  May  18,  1877;  Garvey  v.  Dung,  30  How. 
Pr.,  315;  Steele  v.  Smith,  3  E.  D.  S.,  321;  Lyons  y.  Martin, 
^  Ad.  k  El.,  512.)  The  question  whether  the  act  was 
willful  or  not  was  one  of  law.  {Dascomb  v.  B.  and  S.  L.  R. 
R.  Co.,  27  Barb.,  221,  227,  228;  24  How.Pr.,  609;  Thrings 
Y.  C.  F.  R.  R.  Co.,  7  Robt,  616;  Roth  v.  B.  and  S.  L.  R. 
R.  Co.,  34  id.,  548,  553;  Mackey  v.  U'.  Y.  C.  R.  R.  Co., 
27  Barb.,  528;  Ginmm  v.  N.  Y.  and  H.  R.  R.  Co.,  3  Eobt. 
30;   Calkins  v.  Barger,  44  Barb.,  424;  Moore  y.  Westervelt, 

2  Duer,  59;  Van  Lien  v.  ScovUle  Mfg.  Co.,  14  Abb.  Pr. 
[N.  S.],  74;  Ganzales  v.  iV;  Y.  and  H.  R.  R.  Co.,  38  N.  Y., 
440.) 

Allen,  J.  The  injury  complained  of  was  committed  by  a 
servant  of  the  defendant,  and  the  sole  question  is,  whether  there 
was  evidence  for  the  jury  that  the  act  of  the  servant  was  one 
for  which  the  master  was  responsible.  The  responsibility,  of 
the  master  for  the  acts  of  a  servant  i-ests  upon  the  express  or 
implied  authorization  of  the  act  by  the  master  who,  in  the 
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employment  of  another  to  act  for  him,  assumes  all  the  risks 
of  a  wrongful  execution  of  his  duties.  The  general  princi- 
ples, by  which  the  liability  of  the  master  to  respond  for  the 
consequences  of  the  wrongful  acts  of  his  servant,  are  tested, 
have  in  their  frequent  discussion  by  the  courts  of  late  become 
quite  familiar,  and  the  only  difBculty  has  been,  and  is,  to 
«pply  them  to  the  different  circumstances  imder  which  the 
question  arises.  The  rule  recognized  in  all  the  recent  cases, 
and  which  does  not  materially  conflict  with  any  of  the  older 
decisions,  although  it  may  qualify  some  of  the  intimations 
and  casual  expressions  or  illustrations  of  the  judges,  is  that 
for  the  acts  of  the  servant,  within  the  general  scope  of  his 
employment,  while  eibgaged  in  his  master's  business,  and  done 
with  a  view  to  the  furtherance  of  that  business  and  the  mas- 
ter's interest,  the  master  will  be  responsible,  whether  the  act 
be  done  negligently,  wantonly,  or  even  willfully.  In  general 
terms,  if  the  servant  misconducts  himself  in  the  course  of  his 
employment,  his  acts  are  the  acts  of  the  master,  who  must 
answer  for  them.  There  ai*e  intimations  in  several  cases  of 
iiuthority  that  for  the  willful  acts  of  the  servant  the  master 
is  not  responsible.  (McManus  v.  Crickett,  1  East,  106;  Ilib" 
bard  v.  JST.  Y.  and  E.  R.  Co.,  15  N:  Y.,  455 ;  WHght  \. 
Wilcox^  19  Wend.,  343.)  But  these  intimations  are  subject 
to  the  material  qualification,  that  the  acts  designated  '*  will- 
ful," are  not  done  in  the  course  of  the  service,  and  were  not 
such  as  the  servant  intended  and  believed  to  be  for  the  inter- 
est of  the  master.  In  such  case  the  master  would  not  be 
excused  from  liability  by  reason  of  the  quality  of  the  act. 
{Limpus  V.  London  GerHl  Omnibus  Co.^  1  H.  <fe  C,  526; 
JSeymour  v.  Greenwood^  6  II.  &  N.,  359;  affirmed,  7  id.,  355; 
Bhea  V.  Sixth  Av.  li.  Co.,  62  N.  Y.,  180;  Jackson  v.  Second 
Ave.  li,  Co.y  47  id.,  274.)  But  if  a  servant  goes  outside  of 
his  employment,  and  without  regard  to  his  service,  acting 
maliciously,  or  in  order  to  effect  some  purpose  of  his  own, 
wantonly  commits  a  trespass,  or  causes  damage  to  another, 
the  master  is  not  responsible ;  so  that  the  inquiry  is  whether 
^the  wrongful  act  is  in  the  course  of  the  employment,  or  out* 
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side  of  it,  and  to  accomplish  a  purpose  foreign  to  it  In  the 
latter  cose  the  relation  of  master  and  servant  does  not  exist 
so  as  to  hold  the  master  for  the  act.  {Chroft  v.  Aliaon^  4 
B.  &  Aid.,  590 ;  Wright  v.  WUcox^  supra ;  VanderbiU  v-. 
Jiichmond  Turnpike  Co.^  2  Comst.,  479;  Mali  v.  Lord^  3^ 
N.  Y.,  381;  Fivser  y.  Freeman,  43  id.,  566;  Higgins  ▼. 
Waiervliet  T.  Co.,  46  id.,  23;  Rounds  v.  D.  L.  and  W.  B. 
It  Co.j  64  id.,  129;  Isaacs  v.  Third  Avenue  Ji.  Co.,  47  id^ 
122.) 

The  latter  case  has  been  questioned,  not  for  the  reason  that 
an  erroneous  rule  of  law  was  adjudged,  but  upon  the  ground 
that  the  case  was  supposed  not  to  be  within  the  operation  of 
the  rules  which  were  there  held  applicable  to  the  facts  of  it. 
It  was  doubtless  a  border  case,  and  may  seem  to  infringe  upoa 
some  of  the  other  reported  cases ;  but  the  true  test  of  lia» 
bility  of  masters  for  the  acts  of  servants  was  recognized  and 
affirmed  in  that  case,  and  whatever  dissent  there  may  be 
from  the  judgment,  by  reason  of  a  difference  of  opinion  upoa 
the  facts,  the  case  cannot  be  regarded  as  seeking  to  overrule,, 
qualify,  or  in  any  respect  change,  the  doctrines  of  any  well* 
considered  case.  The  court  there  held  the  act  of  the  con^ 
ductor  of  the  cars  wholly  illegal,  and  entirely  independent  of 
his  employment  by  the  defendant,  and  outside  of  it,  and 
that  it  was  not  committed  in  the  performance  of  his  duty  to- 
the  defendant.  It  was  decided  upon  the  authority  of  Van^ 
derbilt  v.  Richmond  T  Co.^  and  kindred  cases.  That  case, 
and  Limpus  v.  Omnibus  Go,  {suprd)^  are  not  unlike  in  cir» 
ciunstances,  but  in  the  one  the  master  was  held,  and  in  the 
other  excused  from  liability  for  the  consequences  of  the 
servant's  acts ;  but  the  harmony  of  the  law  is  in  no  degree 
disturbed  by  a  seeming  inconsistency  of  the  two  cases. 

At  the  time  of  the  collision  with  the  plaintiff  the  driver 
of  the  ice  cart  was  m  the  actual  service  and  employ  of  the 
defendant,  and  m  the  act  of  driving  through  the  streets  of 
the  city,  and  at  that  time  and  place  was  in  the  course  of 
his  employment  and  the  performance  of  his  duties  to  his 
employer.     He  was,  in  passing  through  Fourth  avenue  with« 
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his  ice  cai-t,  within  the  scope  of  the  express  authority  con- 
ferred upon  him  and  in  the  performance  of  the  precise  service 
for  which  he  was  employed.  The  evidenco  would  have 
authorized  the  jury  to  find  that  the  collision  with,  and  con- 
JBequent  injury  to,  the  plaintiff  was  the  result  of  the  careless 
and  reckless  driving  of  the  defendant's  servant,  and  was, 
therefore,  an  act  for  which  the  defendant  waa  directly 
respdpsible,  unless  the  fact  was  proved  to  the  satisfaction  of 
the  ji|ry  that  the  servant  willfully  and  maliciously,  and  to 
•effect  some  purpose  of  his  own,  outside  of  his  employment, 
committed  the  injury ;  in  other  words,  that  at  the  time  of^ 
the  injuiy,  and  in  the  act  of  its  commission,  the  relation  of 
master  and  servant  did  not  exist ;  and  to  sustain  the  nonsuit 
the  evidence  must  have  been  so  conclusive  that  the  jury  could 
Bot  have  found  a  verdict  for  the  plaintiff.  The  only  evidence 
other  than  of  the  fact  that  the  servant  drove  the  ice  cart  at 
an  unusual  speed  through  the  street,  and  negligently  against 
the  carriage  of  the  plaintiff,  was  upon  the  cross-examination 
of  the  plaintiff's  servant  who  was  by  his  side  in  the  carriage, 
who  after  stating  facts  tending  to  show  groBS  carelessness  on 
the  part  of  the  defendant's  driver,  in  answer  to  the  question : 
<*  Then  he  drove  into  you  purposely  ?  "  answered  :  "  It  seems 
so  ;  it  looks  like  it ;  I  could  make  nothing  else  of  it ;"  which 
was  followed  by  this  other  question :  ''He  must  have  turned 
right  into  you  then,  and  there  is  no  other  way  unless  it  is 
done  purposely,"  to  which  the  answer  was,  «•  Well,  I  could 
not  tell."  At  most,  and  leaving  out  of  view  the  answer  to 
the  last  interrogatory,  it  was  but  the  expression  of  an  opinion 
by  the  witness  that  the  collision  was  intentional  or  willful, 
which  was  a  fact  to  be  determined  by  the  jury  and  not  by 
the  witness,  and  did  not,  as  an  opinion,  go  to  the  other 
material  fact,  that  it  was  or  was  not  committed  in  the  course 
of  the  employment  of  the  driver,  and  to  gratify  some  per- 
sonal malice  or  to  accomplish  some  purpose  of  his  own.  But 
.as  the  opinion  of  the  witness  its  whole  effect  was  destroyed 
l}y  the  answer  to  the  last  question,  that  he  could  not  tell 
-whether  the  act  was  intentional  or  merely  negligent     The 
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whole  evidence  of  the  witness  only  tended  to  show  gross, 
carelessness  on  the  part  of  the  driver  of  the  ice  cart,  and 
that  was  the  most  that  the  witness  intended  by  the  answer 
to  either  question.  When  the!  defense  is  that  the  wrongful 
act  was  not  within  the  genernl  scope  of  the  servant's  employ- 
ment, and  so,  not  within  the  express  or  implied  authorization 
of  the  master,  it  is  for  the  court  to  pajss  upon  the  competency 
of  evidence  and  for  the  jury  to  give  effect  to  it.  (Sej/mour- 
V.  Gfreenioood,  supra;  Courtney  v.  Baker ^  60  N.  Y.,  1 ;, 
JdcksouY.  Second  Ave.  It.  It.  Co.^  supra  ;  Rounds  v.  D.,  //• 
and  W.  It.  It.  Co.^  supra.)  It  was  error  to  take  the  ques- 
tion from  the  juiy. 

Stress  is  laid  ux>on  the  original  answer  of  the  defendant^ 
put  in  evidence  for  some  unexplained  and  incomprehensible 
purpose  by  the  plaintiff,  and  by  which  it  is  now  urged  the 
pltuntiff  is  estopped.  The  admissions  of  the  answer  were 
not  necessary  to  prove  the  relation  between  the  defendant 
and  the  driver  of  the  ice  cart,  and  that  the  latter  was  in  the 
service  of  the  former,  as  that  had  been  admitted  upon  the 
trial,  and  the  further  allegation  that  the  servant  **  willfully, 
and  not  negligently  nor  carelessly,  drove  said  ice  cart  against 
the  carriage  of  tho  said  plaintiff,  and  caused  some  injury 
thereto,"  is  the  statement  relied  upon  when  used  by  the 
plaintiff  as  estopping  him  from  claiming  that  the  act  was  one 
for  which  the  defendant  was  responsible.  Ordinarily,  a  party 
is  not  bound  by  the  admission  of  his  advei*sary,  of  which  he 
gives  evidence,  but  is  at  liberty  to  use  it  so  far  as  it  makes 
in  his  favor,  and  to  disprove  the  residue  —  that  is,  he  is  not 
estopped  by  it.  The  fact  th^t  the  admission  is  in  a  pleading 
does  not  change  its  character  or  create  an  estoppel.  The 
answer  admitted  the  injury,  and  it  was  for  the  jury,  upon 
the  evidence,  to  say  whether  the  true  cause  w§s  assigned  by 
the  answer.  But  the  answer  docs  not  exclude  all  presump- 
tion of  liability  on  the  part  of  the  master,  and,  therefore,  did 
not  preclude  a  recovery  by  the  plaintiff.  The  act  may  have 
been  *•  willful,"  and  yet  committed  in  the  course  of  the  employ- 
ment, and  within  the  authority  of  the  defendant,  and  the  con- 
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trary  is  not  averred,  as  it  should  have  been,  in  order  fully 
to  defend  the  action  and  exclude  all  presumption  of  liability. 
{Shea  V.  Sicth  Ave.  li.  Co,,  mpra;  Se7/mour  v.  Greenwood, 
wjpra;  Limpuay,  Lovidon  GenL  Omnibus  Co.,  supra;  Weedy. 
Panama  R.  Co.,  17  N.  Y.,  362;  San/ard  v.  Uiffhth  Ate.  li. 
H.  Co.,  23  id.,  343.)  It. is  not  made  to  appear  by  the  answer  ^ 
that  the  servant  committed  the  act  wholly  for  a  purpose  of 
his  own,  disregarding  the  object  for  which  he  was  employed, 
and  not  intending  by  the  wrongful  act  to  execute  it.  It  is 
consistent  with  the  answer  that  the  act  was  done  in  the  exe- 
cution of  the  authority  given  him,  and  for  the  purpose  of 
performing  the  directions  of  the  defendant.  There  was 
clearly  no  estoppel,  and  there  was  evidence  taken  in  connec- 
tion with  the  answer,  upon  which  the  jury  might  have  found 
that  the  act  was  a  negligent,  or  even  a  reckless  act,  ill  the 
coui'se  of  the  employment  of  the  servant,  and  one  for  which 
the  defendant  was  responsible.  The  answer  did  not  conclude 
the  plaintiff,  and  the  case  was  one  for  the  jury. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 


Oney   Sayles,  Appellant,  v.  Edward  Stms,  Respondent 

A  case  stated  that  the  trial  court  directed  a  verdict  for  plaintiff  and  reserved 
the  canae  for  fiirther  oonaideration ;  that  plaintiff's  cornisei  moved  at 
Special  Term  for  judgment  on  the  verdict,  and  defendant's  counsel  moved 
for  judgment  in  his  favor  on  the  evidence,  which  last  motion  was  granted. 
In  the  minutes  and  opinion  it  was  stated  that  the  verdict  was  ordered 
subject  to  the  opinion  of  the  court  Thero  were  exceptions  to  evidence, 
and  a  material  fact  was  not  found  or  admitted.  Hdd,  that  the  ca^  was 
not  one  for  a  verdict  subject  to  the  opinion  of  the  court,  and  a  verdict  so 
taken  is  subject  to  the  opinion  of  General  Term ;  that  as  no  exception  was 
taken  to  the  manner  of  disposing  of  the  case,  it  was  to  be  inferred  that  the 
parties  intended  that  the  court  should  determine  the  whole  issue,  and  that 
the  proceedings  might  be  regarded  as  a  motion  for  a  new  trial  on  tho 
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whole  evidence  of  the  witness  only  tended  to  show  groai 
carelessness  on  the  part  of  the  driver  of  the  ice  cart,  and 
that  was  the  most  that  the  witness  intended  by  the  answet* 
to  either  question.  When  the!  defense  is  that  the  wrongful 
act  was  not  within  the  general  scope  of  the  servant's  employ- 
ment, and  so,  not  within  the  express  or  implied  authorization 
of  the  master,  it  is  for  the  court  to  pa^^  upon  the  competency 
of  evidence  and  for  the  jury  to  give  effect  to  it.  {^Seymour 
V.  Gfreenwoodf  supra;  Courtney  v.  Baker,  60  N.  Y.,  1;. 
JojcJcsouy.  Second  Ave,  R.  i?.  Co.,  supra;  Rounds  v.  i).,  L, 
and  W.  R.  R.  Co.^  supra.)  It  was  error  to  take  the  ques- 
tion  from  the  jury. 

Stress  is  laid  upon  the  original  answer  of  the  defendant^ 
put  in  evidence  for  some  unexplained  and  incomprehensible 
purpose  by  the  plaintiff,  and  by  which  it  is  now  urged  the 
plaintiff  is  estopped.  The  admissions  of  the  answer  were 
not  necessary  to  prove  the  relation  between  the  defendant 
and  the  driver  of  the  ice  cart,  and  that  the  latter  was  in  the 
service  of  the  former,  as  that  had  been  admitted  upon  the 
trial,  and  the  further  allegation  that  the  servant  **  willfiilly» 
and  not  negligently  nor  carelessly,  drove  said  ice  cart  against 
the  carriage  of  the  said  plaintiff,  and  caused  some  injury 
thereto,"  is  the  statement  relied  upon  when  used  by  the 
plaintiff  as  estopping  him  from  claiming  that  the  act  was  one 
for  which  the  defendant  was  responsible.  Ordinarily,  a  party 
is  not  bound  by  the  admission  of  his  advei-sary,  of  which  he- 
gives  evidence,  but  is  at  liberty  to  use  it  so  far  as  it  makes, 
in  his  favor,  and  to  disprove  the  residue  —  that  is,  he  is  not 
estopped  by  it.  The  £ict  th{^t  the  admission  is  in  a  pleading 
does  not  change  its  character  or  create  an  estoppel.  The 
answer  admitted  the  injury,  and  it  was  for  the  jury,  upon 
the  evidence,  to  say  whether  the  true  cause  wj^  assigned  by 
the  answer.  But  the  answer  does  not  exclude  all  presump- 
tion of  liability  on  the  part  of  the  master,  and,  therefore,  did 
not  preclude  a  recovery  by  the  plaintiff.  The  act  may  have- 
been  **  willful,"  and  yet  committed  inthe  course  of  the  employ- 
ment, and  within  the  authority  of  the  defendant,  and  the  con- 
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traiy  is  not  averred,  as  it  should  have  been,  in  order  fully 
to  .defend  the  action  and  exclude  all  presumption  of  liability. 
{Shea  V.  Sixth  Ave.  B.  Co.,  mpra  ;  Seymour  v.  Greenwood, 
9upra;  Limpusy.  London  GenL  Omntb'ua  Co.,  supra;  Weedx. 
Panama  B.  Co.,  17  N.  Y.,  362;  Sanford  v.  Utffhth  Ai>e.  R. 
R.  Co.,  23  id.,  343.)  It  is  not  made  to  appear  by  the  answer  ^ 
that  the  servant  committed  the  act  wholly  for  a  purpose  of 
his  own,  disregarding  the  object  for  which  he  was  employed, 
and  not  intending  by  the  wrongful  act  to  execute  it.  It  is 
consistent  with  the  answer  that  the  act  was  done  in  the  exe- 
cution of  the  authority  given  him,  and  for  the  purpose  of 
performing  the  directions  of  the  defendant.  There  was 
clearly  no  estoppel,  and  there  was  evidence  taken  in  connec- 
tion with  the  answer,  upon  which  the  jury  might  have  found 
that  the  act  was  a  negligent,  or  even  a  reckless  act,  ill  the 
coui'se  of  the  employment  of  the  servant,  and  one  for  which 
the  defendant  was  responsible.  The  answer  did  not  conclude 
the  plaintiff,  and  the  case  was  one  for  the  jury. 

The  judgment  must  be  reversed  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 


Onet  Sayles,  Appellant,  v.  Edward  Stms,  Respondent 

A  case  stated  that  the  trial  court  directed  a  verdict  for  plaintiff  and  reserved 
the  canae  for  fiirther  conaidenition ;  that  plaintiff's  counsel  moved  at 
Special  Term  for  judgment  on  the  verdict,  and  defendant's  counsel  moved 
for  judgment  in  his  favor  on  the  evidence,  which  last  motion  was  granted. 
In  the  minutes  and  opinion  it  was  stated  that  the  verdict  was  ordered 
subject  to  the  opinion  of  the  court  Thero  were  exceptions  to  evidence, 
and  a  material  fact  was  not  found  or  admitted.  Hdd,  that  the  case  was 
not  one  for  a  verdict  subject  to  the  opinion  of  the  court,  and  a  verdict  so 
taken  is  subject  to  the  opinion  of  General  Term ;  that  as  no  exception  was 
taken  to  the  manner  of  disposing  of  the  case,  it  was  to  be  inferred  that  the 
parties  intended  that  the  court  should  determine  the  whole  issue,  and  that 
the  proceedings  might  be  regarded  as  a  motion  for  a  new  trial  on  tho 
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It  only  remaius  further  to  be  considered  whether  the 
<lefendaiit  lost  his  office  by  anything  which  he  did  subse- 
<iuently  to  his  appointment.  He  was  elected  member  of 
jkssembly  iu  the  fail  of  1873,  and  entered  upon  his  office  as 
such  on  the  seventh  day  of  January,  after  his  removal  from 
the  office  of  assistant  clerk,  and  served  during  one  session  of 
the  Legislature,  During  a  portion  of  the  year  1875  he  was 
a  clerk  in  the  department  of  public  worka,  and  during  three 
months  of  1876  he  was  a  clerk  in  the  mayor's  office.  The 
office  of  member  of  assembly  and  the  clerical  positions 
named  were  not  incompatible  with  the  office  of  assistant 
'ClerL.  {The  Pe&pie  ex  rel  Itj/an  v.  Green,  5  Daly,  254;  S. 
O.,  58  N.  Y.,  295.)  The  office  of  assistant  clerk  is  not  a  city 
•or  county  office  within  the  meaning  oi  section  1 14  of  chapter 
335  of  the  Laws  of  1873,  and  hence  the  defendant  did  not 
vacate  such  office  by  the  acceptance  of  the  other  j^ositions 
Above  named.     (W/iitnwre  v.  The  Mayoi\  efc.,  67  N.  Y.,  21.) 

There  were  no  factB  from  which  the  jury  could  have 
inferred  that  the  defendant  intended  to  i*esign  his  office,  or 
from  which  it  could  bo  legally  inferred  that  he  did  resign  it. 
Upon  his  removal  by  Justice  Field,  he  protested  against 
liis  removal  and  served  written  protests.  He  subsequently 
commenced  a  suit  against  the  city  for  his  salary,  which  was 
pending.  Ho  from  time  to  time  claimed  his  office,  and  so 
far  as  appears,  at  the  first  moment,  when  he  could,  took 
possession  i^ain  thereof.  It  was  in  no  way  inconsistent 
with  his  claim  of  the  office  that  he  should,  while  excluded 
therefrom,  serve  a  term  in  the  Legislature  and  accept  cither 
employments 

The  verdict  was  therefore  properly  directed  for  the  defend- 
imt,  and  the  order  of  the  General  Term  must  be  reversed 
4Um1  judgment  entered  upon  the  verdict  affirmed,  with  ccets. 

All  concur. 

Order  reversed  and  judgment  affirmed. 
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Albxanpeb  B.  Mott,  Appellant,  v.  The  Consumsbs'  Icb 

Company,  Bespondeut 

For  the  acts  of  a  eervant,  within  the  general  acope  of  his  employmenty 
while  engaged  in  his  master's  business,  and  done  with  a  view  to  the  fur- 
therance of  that  business  and  the  master's  interests,  the  latter  is  respon- 
tdble,  whether  the  act  be  done  negligently,  wantonly,  or  even  willfully ; 
the  quality  of  the  act  does  not  excuse. 

But  if  the  servant,  without  regard  to  his  service,  or  to  accomplish  some 
purpose  of  his  own,  acts  maliciously  or  wantonly,  the  master  is  not 
liable. 

Where  therefore,  an  action  is  brought  against  the  master  ibr  the  wrongfid 
act  of  the  servant,  the  inquiry  is  simply,  whether  the  wrongfiU  act  was  in 
the  course  of  the  employment,  or  outside  of  it. 

'Where  a  party  gives  in  evidence  an  admisedon  in  the  pleading  of  his 
adversary,  he  is  not  estopped  from  questioning  a  portion  thereof  which 
IB  against  him ;  he  is  at  liberty  to  use  the  admission  so  far  as  it  makes  in 
his  ikvor^  and  to  disprove  the  I'esidue. 

In  an  action  to  I'ecover  damages  for  injuries  alleged  to  have  been  sustained 
through  the  wrongful  act  of  defendant's  servant,  plaintiflT's  evidence 
tended  to  show  that  a  driver  of  one  of  defendant's  ice  carts,  while 
engaged  in  the  performance  of  his  duties,  axid  in  the  course  of  his 
employment,  carelessly  and  recklessly  drove  his  cart  against  plaintifT's 
carriage,  causing  the  injury  complained  of.  Upon  the  cross-examination 
of  one  of  plainly 's  witnesses,  whose  direct  examination  tended  to  show 
gross  carelessness  on  the  part  of  the  driver,  the  witness,  in  answer  to  a 
question  as  to  whether  the  driver  drove  into  plaintiff's  carriage  pur- 
I)osely,  answered :  "  It  seems  so;  it  looks  like  it."  The  question  being 
substantially  repeated,  the  witness  answered :  ''  Well,  I  could  not  tell." 
Plaintiflr  also  offered  in  evidence  a  former  answer — amended  pleadings 
having  been  subsequently  served  —  which  contained  an  admission  that 
defendant's  servant,  then  in  its  employ  as  driver  of  an  ice  cart,  *'  will- 
Mly,  and  not  negligently  nor  carelessly,  drove  said  ice  cart  against  the 
•carriage  of  plaintiff."  Plaintiff  was  nonsuited.  Hddf  error;  that  the 
first  answer  of  plaintiff's  witness,  above  stated,  was  bat  the  expreasioa 
of  an  opinion  upon  a  fact  to  be  determined  by  the  jury,  not  by  the  wit- 
ness ;  but  that  as  an  opinion  its  effect  was  destroyed  by  the  last  atiswer ; 
that  piitintiff  was  not  estopped  from  questioning  the  allegation  of  the 
xoBwer  that  the  act  was  done  '*  wilUhlly ;"  also  that  the  ans^ei^did  not 
exclude  all  presumption  of  liability,  as  the  act  may  have  been  done 
''  willfully,"  and  yet,  in  the  course  of  the  employment,  and  so  have  mada 
<lefendant  liable. 

<Argned  April  19, 1878 ;  decided  May  21, 1878.) 
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that  he  intended  to  change  his  legal  relations  to  the  pliuutiff. 
Adding  the  word  *'  surety  "  is  indicative  of  a  contraiy  intent, 
;and  I  think  his  contract  should  be  construed  the  same  as  if 
he  had  added  '*  surety  for  the  above  names."  The  case  would 
then  be  precisely  within  the  prmciple  of  Harris  v.  Warner 
t(l3  Wend.,  400).  The  plaintiff  charges  that  the  defendant 
was  a  co-surety  with  him,  and  he  must  show  affiimatively 
that  the  defendant  has  placed  himself  in  that  relation.  N£Lr 
490N,  J.,  in  that  case,  said :  '^The  defendant  had  a  right  to 
^ualif}''  his  contract  as  he  pleased,  consistent  with  the  rules 
of  law."  The  word  **  surety  "  attached  to  defendant's  name 
would  indicate  that  he  was  surety  for  both  the  other  siguers, 
but  it  is  not  conclusive.  It  might  be  shown  that  he  was  in 
fact  surety  for  only  one,  and  that  the  other  signer  was  also 
surety  for  the  same  one.  This  would  show  that  they  occupied 
the  same  relation  to  the  principal,  and  hence  were  bound  by 
the  maxim  that  "  equality  is  equity."  (  Wells  v.  Miller ,  66 
N.  Y.,  255;  JVorton  v.  Coons,  2  Seld.,  40.)  But  here  the 
circumstances  fairly  show  that  the  defendant  intended  to  limit 
his  liability  by  becoming  surety  for  both,  and  the  terms  of 
-the  contract  indicate  a  like  intent.  (Sisson  v.  Barrel,  i 
Comstk.,  406.) 

The  change  in  the  form  of  the  contract  did  not  afiect  the 
plaintiff,  and  should  not  injure  the  defendant. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


IsAAO  Wood,  Appellant,  v.  The  Mator,  Aldermen  ast> 
C!oMMONALTY  OF  THE  CiTY  OF  New  York,  Respondent 

,  Wbere  an  interpretation  has  been  given  to  a  Btatate  by  thia  court,  in  aid 

115      g  of  which  certain  facts,  admitted  or  proved  in  the  addon,  were  considered, 

^*^^'  it  is  not  necessary  for  a  party  in  another  action^  relying  upon  the  inter- 

121   588  pretation  so  g^ven,  to  prove  the  same  facts ;  but  it  is  incumbent  npon 
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the  opposite  party  to  show  that  those  facts  did  not  exist,  assoming  that 
they  were  decisive  in  the  determinationy  before  he  can  call  upon  the 
court  to  reverse  its  decision. 

In  an  action  against  a  municipal  corporation  to  recover  the  salary  of  a- 
municipal  officer,  brought  by  an  assignee,  a  claim  against  the  officer  for 
moneys  of  the  corporation  unlawfully  paid  to  and  received  by  him  Is  a> 
prqper  set-off. 

The  act  of  1875  (chap,  49,  Laws  of  1875)  authorizing  actions  to  be  brought 
by  and  in  the  name  of  the  people  of  the  State  to  recover  back  moneys, 
unlawfully  obtained,  belonging  to  a  municipal  corporation,  does  not 
deprive  a  munidpaJiity  of  the  right  to  set-off  in  an  action  against  it  a- 
claim  against  the  plaintiff,  although  it  may  arise  out  of  a  transaction 
which  might  under  said  act  be  the  subject  of  a  suit  in  behalf  of  the 
people. 

(Argued  April  22, 1878;  decided  Kay  21, 1878.) 

APFEAii  from  judgment  of  the  Creneral  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  afBrming  & 
judgment  in  favor  of  defendant,  entered  upon  a  verdict. 

This  action  was  brought  by  plaintiff,  as  assignee  of  Thomas 
C.  Fields,  to  recover  a  balance  alleged  to  be  due  and  unpaid 
upon  the  salary  of  said  Fields  as  corporation  attorney. 

Defendant  pleaded,  as  a  set-off,  an  indebtedness  of  said 
Fields  to  the  city  for  moneys  alleged  to  have  been  unlawfully 
received  by  him  belonging  to  the  city,  which  moneys  were 
alleged  to  have  been  unlawfully  paid  over  to  him  by  the 
comptroller  of  the  city,  claiming  to  act  under  authority  of 
the  provisions  of  the  tax  levies  of  1869  and  1870  (Laws  of 
1869,  chap.  876,  §  7;  Laws  of  1870,  chap.  383),  in  rela- 
tion  to  the  payment  of  claims  of  ceilain  fire  companies 
known  as  *<  suburban  companies."  The  moneys  so  paid 
wei'e  the  same,  to  recover  which,  an  action  was  brought  by 
The  People  v.  Fields^  which  is  reported  in  58  N.  Y.,  491. 
It  appeared  that  there  was  paid  over  to  Fields,  on  the  order 
or  warrant  of  the  comptroller,  on  June  80,  1870,  the  sum  of 
4459,977.79. 

Further  facts  appear  in  the  opinion. 

GranmHe  P,  Haioes^  for  appellant.  The  claim  of  defend* 
ant  never  constituted  a  valid  cause  of  action  in  its  favor,  and 
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^as  not  a  proper  set-off.     {People  v.  Fields,  58  N.  Y,,  491, 
509,  614;  People  v  Ingeraoll,  58  id.,  21.) 

Wlieeler  H.  Peckham,  for  respondent.  The  cause  of 
action  pleaded  by  defendant  constituted  a  good  set-off  against 
plaintiff's  demand  {People  r.  Fields,  58  N.  Y.,  491,  497, 
504-506;  Harway  v.  Mayor,  etc.,  1  Hun,  629;  Andrews  v. 
Artisan's  Bk.,  26  N.  Y.,  298.) 

Andrews,  J.  The  principal  questions  in  this  case  were 
determined  m  Tlie  People  v.  Fields  (58  N.  Y.,  491). 

The  court  decided  in  that  case  that  the  payment  by  the 
Comptroller,  to  Fields,  made  on  the  30th  day  of  June,  1870, 
was  imauthorized  and  illegal,  aud  that  a  right  of  action 
accrued  to  the  city  against  Fields,  to  recover  back  the  money 
so  paid  to  him. 

The  conclusion  that  the  payment  was  illegal  proceeded 
upon  a  construction  of  the  acts  of  1869  and  1870,  aided  by 
a  consideration  of  the  relation  of  the  suburban  fire  com- 
panies, so  called,  to  the  city,  and  the  fact  that  the  members 
had  no  legal  claim  to  compensation  for  their  services. 
The  decision  was  made  after  cai*eful  examination  and  con- 
sideration, aud  is  adhered  to.  It  was  mmecessary  in  this 
case  for  the  defendant  to  show  the  facts  proved  or  admit- 
ted in  the  case  of  The  People  v.  Fields,  aud  considered  in 
aid  of  the  interpretation  there  given  to  the  statutes  by  this 
court.  The  court  having  determined  that  the  statutes  did 
not  authorize  the  payment  made  by  the  comptroller,  it  was 
incumbent  upon  the  plaintiff  here  to  show  that  the  facts  con- 
sidered by  the  court  in  The  People  v.  Fields  did  not  exist, 
assuming  that  these  facts  were  decisive  in  the  determination 
made,  before  he  can  call  upon  the  court  to  reverse  its  decision. 
This  is  a  suflBcient  answer  to  the  position  of  counsel  that  it 
does  not  now  appeiir  that  there  was  no  legal  claim  in  favor 
of  the  meralx^rs  of  the  suburban  companies  to  compensa- 
tion for  their  services,  and  that  no  inference  c^m  be  drawn 
that  the  sum  authorized  to  be  paid  under  the  act  of 
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1869  was  a  gratuity.  Moreover,  no  suggestion  was  made 
on  the  trial  of  any  distinction  on  this  point  between  the  cases, 
but  it  was  assumed  that  the  suburban  companies  were  organ- 
ized under  the  arrangement  stated  in  the  answer. 

The  facts  proved  established  a  liability  against  Fields  to 
the  city  for  money  had  and  received.  The  money  was  paid 
to  and  received  by  him,  without  authority,  and  the  law 
implies  a  promise  to  repay  it  {Coleman  v.  People,  58  N.  Y., 
555-557;  Anjdl^^ews  v.  Artimntf  Bk.,  26  id.,  298.)  The 
decision  in  58  N.  Y.  also  disposes  of  the  ppint  that  Fields 
was  not  liable,  having  received  the  money  as  attorney  for 
the  firemen. 

The  claim  against  Fields  was  a  proper  set-off  in  the  action. 
The  act  chapter  49,  Laws  of  1875,  does  not  deprive  a 
municipality  of  the  right  when  sued  to  set-off  a  claim 
against  the  plaintiff,  although  it  may  arise  out  of  a  trans- 
action which  might  be  the  subject  of  a  suit  in  behalf  of  the 
people.  The  act  gives  a  right  of  action  to  the  State,  in  cer- 
tain cases,  but  it  does  not  deprive  a  municipality  of  a  right 
to  bring  an  action  in  the  courts  of  this  State  to  i-ccover  its 
funds  or  property  unlawfully  diverted,  although  proceedings 
on  its  behalf  may  be  stayed  under  the  provision  of  the  second 
section.  It  does  not  appear  that  an  action  has  been  brought 
]jy  the  State  against  Fields  under  the  act  of  1875,  or  that 
any  proceedings  have  been  taken  in  the  origuml  action 
since  the  reversal  of  the  judgment  in  the  58th  New  York. 
Under  the  circumstances  of  this  case,  we  think  the  right 
of  set-off  existed,  notwithstanding  the  statute  of  1875. 

We  find  no  error  in  the  judgment,  and  it  should  be 
affirmed. 

All  concur,  except  Church,  Ch.  J.,  absent. 

Judgment  affirmed. 
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In  the  Matter  op  the  Application  of  the  Depart- 
^  ^1         MENT  OP  Public  Parks  to  acquire  title   to   lands- 

for  **  A  ROAD  OR  PUBLIC  DRIVE." 


An  award  of  the  commiesioners  of  estimate  and  aaeeBBment,  appointed  in 
proceedingB  under  the  act  of  1813  (chap.  86,  Laws  of  1818),  to  aoquiro- 
lands  for  a  street  improvement  in  the  city  of  New  York,  when  confirmed 
by  the  Supreme  trourt,  is  final  and  conclusive  both  upon  the  city  and  the 
owners ;  it  is  in  the  nature  of  a  judgment  and  cannot  be  assailed  col- 
laterally. 

Where,  therefore,  an  award  is  made  to  "  unknown  owners "  and  jxpoa 
application  to  the  court  for  the  payment  of  the  award  there  appears  to  be 
conflicting  claimants,  the  only  question  to  be  determined  is,  who  is  the 
unknown  owner  f  When  ascertained  he  is  entitied  to  the  award  the  same 
as  if  he  had  been  known  and  the  award  made  to  him  by  name ;  it  is 
immaterial  whether  he  owned  an  absolute  fee  or  a  fee  subject  to  a  public 
easement ;  the  amount  awarded  must  be  taken  to  have  been  made  for 
his  interest  whatever  it  was. 

Whoever  enters  upon  land  under  an  agreement  to  purchase  does  not  hold 
adversely  to  the  vendor  until  his  agi-eement  is  fully  performed  so  that 
he  is  entitied  to  a  conveyance. 

A  possession  of  land  is  not  adverse  so  as  to  render  a  deed  thereof  void  for 
champerty  under  the  statute  (1  R.  8.,  739,  {  147)  imless  it  be  under  claim, 
of  a  specific  titie. 

D.  entered  into  possesedon  under  a  parol  agreement  with  H.  the  owner,  for- 
the  purchase  of  the  land  lying  between  two  designated  streets  which 
had  been  laid  down  upon  maps  but  had  not  been  opened  as  streets.  At 
that  time  the  land  was  fenced  along  the  center  of  one  of  the  streets. 
.  Two  years  thereafter  D.  took  a  deed  bounding  him  by  the  outer  line  of 
the  street.  H.  died  leaving  a  will  by  which  he  devised  all  his  real  estate 
to  S.  who  executed  a  deed  of  the  strip  of  land  between  the  outer  and 
center  line  of  the  street  to  G.  More  than  twenty  years  after  the  first 
entry  by  D.,  who  had  remained  in  possession,  but  less  than  that  time  after 
the  conveyance  to  him,  the  said  strip  of  land  was  taken  in  proceedingB  to 
acquire  titie  for  a  road  or  public  drive.  An  award  therefor  was  made 
to  ''unknown  owners,"  which  was  duly  confirmed.  Upon  application 
for  the  award  made  by  G.,  Jidd,  that  the  award  was  conclumve  upon 
the  city,  and  it  could  not  question  the  right  of  the  owner  thereto ;  that 
D.  did  not  establish  titie  by  adverse  poasession,  that  the  deed  to  G. 
conveyed  a  valid  title,  and  that  he  was  entitled  to  the  award. 

(Argued  April  23, 1878 ;  decided  May  21,  1878.) 
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Appeals  by  Gteorge  B.  Grinnell  and  John  Dalley,  claim- 
ants, from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  an  order  of 
Special  Term  as  to  the  disposition  of  an  award  to  '*  unknown 
owners  "  made  herein.  • 

The  natm*e  of  the  proceedings  and  the  facts  appear  suf- 
ficiently in  the  opinion. 

James]  A.  Deering^  for  appellant.  The  city  was  not 
entitled  to  the  award  on  the  assumption  that  the  land  for 
which  it  was  made  had  been  dedicated  to  public  use.  (Laws 
1813,  chap.  86,  §  178;  Pittman  v.  Mayor,  etc.,  3  Ilun,  372; 
62  N.  Y.,  637;  Dolan  v.  Mayor,  etc.,  id.,  472;  In  t^  Arnold^ 
60  id.,  26;  In  re  Commrs.,  50  id.,  493;  In  re  Seventy-sixth 
street,  12  Abb.  Pr.,  317;  In  re  8ixty-fifth  street,  23  How. 
Pr.,  256.)  The  order  of  confirmation  was  final  and  con- 
clusive that  the  land  had  not  been  dedicated,  and  caimot  be 
attacked  or  reviewed  collaterally.  (Swift  v.  Poughkeepsie^ 
37  N.  Y.,  511;  PeqpU  v.  Collins,  19  Wend.,  56;  Suprs.  v. 
Briggs,  2  Hill,  135;  Laws  1813,  chap.  86,  §  178;  Laws  1862, 
chap.  483;  Laws  1865,  chap.  565.)  The  award  having 
been  made  of  the  fee  of  the  land  taken  the  court  cannot  ia 
this  proceeding  go  behind  the  report  and  order  of  confirma* 
tion  and  consider  the  award  as  representing  a  lesser  interest 
in  the  land.  {Trinity  Ch.  v.  Cook,  21  How.,  89;  Turner  \^ 
Williams,  10  Wend.,  140;  Gillespie  v.  Mayor,  23  id.,  645.) 
Before  a  dedication  could  be  complete  an  acceptance  waa 
necessary  on  the  part  of  the  city.  {Niagara  Co,  v.  Bach^ 
nian,  66  N.  Y.,  266;  Badeau  v.  3Iead,  14  Barb.,  328p 
Fonda  v.  Borst,  2  Abb.  Ct.  App.  Dec,  155;  Ilolden  v.  Cold 
Spring,  21  N.  Y.,  474;  In  re  Eleventh  Ave^y  49  How.  Pr., 
208;  Laws  1865,  chap.  565,  §  1;  Underwood  \.  Stuyvesa'nt^ 
19  J.  R.,  186;  Clements  v.  West  Troy,  16  Barb.,  251;  Grin-^ 
nell  V.  Kirtland,  2  Abb.  [N.  C],  386;  3  Hun,  372;  62  N.  Y., 
472.)  Dalley's  deed  convoked  no  title  to.  the  street.. 
{Whitens  B^ky.  Nichols,  64  N.  Y.,  65;  Fearing  v.  Ii-vin„ 
4  Daly,  385;  Sherman  v.  MvKpon,  38  N.  Y.,  266;  Bissellv. 
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Cent.  B.  R.  Co.,  23  id.,  61;  Wdvun^e  v.  Law,  34  Barb,,  516; 
People  V.    Law,   id.,    494;    English  v.  Brennan,  60  New 
YorkReporte,  609;   CViildv.  Starr,  4  Hill,  369;  Hammond 
V.  McLachlan,  1  Sand.,  32^;  JoTies  v.   Cowman,  2  Sand., 
234;    Fan    Amringe    v.   Barnett,    8   Bosworth,    367.    If 
Dalley  entered  into  possession  under  his  verbal  agreement 
to  purchase  his  holding  was  not  adverse  as  against  Harris 
until  he  completed  the  purchase  and  took  a  deed.     (Code, 
§i  82-84;    2  R.  S.,  292;   Reviser's  Notes,  8  id.;  Brandt 
V.    Ogden,    1   J.   R.,    156  ;  Smith  v.  Buriis,  9  id.,   174 ; 
Howard  v.  Howard,  17  Barb.,  663;  Humbert  v.  Trinity  Gh.^ 
24  Wend.;  587;  Sands  v.  Hughes,  53  N.  Y.,  287;   Taies  v. 
Van  Be  Bogest,  56  id.,  626;   DeVye  v.  Schaffer^  55  id., 
446;  Briggs  v.  Prosser,  14  Wend.,  227;  Jackson  v.  ^onc2, 
4  J.  R.,  230;  Jackson  v.  Sharp,  9  id.,  163;  Jackson  v.  Spear, 
7  Wend.,  401;  Jackson  v.  Johnson,  5  Cow.,  72.)     All  pre- 
vious agreements  between  Harris  and  Dalley  merged  in  the 
deed,  and  any  right  by  adverse  possession  in  Dalley  was 
extinguished  or  enured  to  the  benefit  of  the  grantor.     {Jado- 
son  V.  Camp,  1  Cow.,  610;  Houghtaling  v.  Lewis,  10  J.  R., 
298;  Bayard  v.  Malcolm,  1  id.,  461;  Bridges  v.  Wyckoff, 
67  N.  Y.,  132;  /Smy/e«  v.  Hastings,  22  id.,  217.)   Grinnell's 
deed  was  not  void  under  the  statute  of  conveyances.     (1  R. 
S.,  732,  §  147;  Grary  v.  Goodman,  22  N.  Y.,  170;  Sands  v. 
Hughes,  53  id.,  287;  Higginbotham  v.  Stodart,  72  id.,        ; 
Jfeffer  v.  Pra^^,  5  Duer,  277;  JPwA  v.  Fish,  39  Barb.,  513; 
Hallos  V.  jS^//y  53  id.^  247.)     The  law  pi*esumes  a  grant  of 
land  only  in  the  case  of  incorporated  hereditaments.     (3 
Wadib.  on  R.  P.  [3d  ed.],  52,  307;  WiL  on  R.  E.,  351;  4 
Kent's  Com.,  491;  Jacob's  Law  Diet.;  Bouv.  Law  Diet; 
Munson  v.  Hungerford^  6  Barb.,   265;  Hcyt  v.  Carffer,,  16 
id.,  213;  Stiles  v.  Hooker,  7  Cow.,  266;  Coming  v.  Qoiod, 
16  Wend.,  531;  1  R.  S.,  789;  Ferris  v.  Brown,  8  Barf)., 
105;  Cortelyou  v.  Van  Brundt,  S  J.  R.,  862.)     In  the  case 
of  adverse  possession,  the  burden  of  proof  is  on  the  occu- 
pant.   (Code,  ^81;  Yates  v.  Van  De  Bogert,  66  N.  Y., 
526.) 
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Walter  Ilowe^  for  respondent.  The  report  of  the  commis- 
«ioners,  when  confirmed,  was  final  and  conclusive,  as  well 
upon  the  mayor  as  upon  the  owners.  (Laws  of  1813,  chap. 
«6,  §  178;  Fisher  v.  Mayor,  etc.,  67  N.  Y.,  349;  Dolan  v. 
Mayer,  etc,  62  id.,  472;  Supers,  etc.,  v.  Briggs,  2  Den.,  26; 
Pitman  v.  Mayor,  etc.,  3  Hun,  370;  8chuchardt  v.  Mayor, 
^.,  53  N.  Y.,  20;  In  re  Comra.  Oenl.  Park,  60  id.,  493;  In 
re  MoiTiingside  Park,  10  Abb.  [N.  S.],  338;  In  re  Comrs. 
Cent.  Park,  4  Lans.,  472;  Hatris  v.  Harris,  36  Barb.,  88; 
cited  in  37  N.  Y.,  74;  58  id.,  176.)  There  was  no  dedica- 
tion of  the  land  to  the  public.  {Cook  v.  Harris,  61  N.  Y., 
448;  Taylor  v.  Hooper,  62  id.,  649;  Niagara  Falls  S.  B. 
Co.  V.  Bachman,  66  id.,  261;  9  id.,  257.)  Acceptance  was 
necessary  to  complete  dedication.  (Laws  of  1860,  chap.  210, 
^  6;  Laws  of  1865,  chap.  565;  Lee  v.  Village  of  Sandy  HUl, 
40  N.  Y.,  442;  61  id.,  448;  62  id:,  649;  66  id.,  261.)  Dal- 
ley  had  title  by  adverse  possessipit.  (Code,  §§  870-372 ; 
jS/ieny  v.  Frecking,  4  Duer,  454;  Crary  v.  Goodman,  22 
N.  Y.,  170;  Crossman  v.  Bradley,  63  Barb.,  249;  Humbert 
v.  Ti-inity  Ch.,  23  Wend.,  587;  Tyler  on  Ejectm't  and  Ad. 
Enjoyment,  866,  884 ;  Perrin  v.  If.  R.  C.  R.  R.  Co.,  36 
N.  Y.,  121;  Waterman  on  Trespass,  §§  639,  69«,  702;  Baker 
V.  Salmon,  32  Mete.,  32;  Briggs  v.  Prosser,  14  Wend.,  229; 
Jfon-is  V.  Whitcher,  20  N.  Y.,  47.)  The  deed  under  which 
Grinnell  claimed  was  void,  on  the  ground  of  champerty.  (1 
K.  S.,  739,  §  147;  Crary  v.  Goodman,  22  N.  Y.,  175;  Ham- 
ilton  V.  Wright,  37  id.,  267;  Jackson  v.  Flston,  12  J.  R., 
453-454.) 

Earl,  J.  Some  time  prior  to  June  3,  1873,  application 
niras  made  to  the  Supreme  Court  by  the  commissioners  of 
public  parks,  and  the  commissioner  of  public  works,  on  behalf 
of  the  city  of  New  York,  for  the  appointment  of  commid- 
sioners  of  estimate  and  assessment  in  a  proceeding  to  acquire 
the  tiiAe  to  certain  lands,  for  the  purpose  of  laying  out  a  cer* 
tain  road  or  public  drive.  The  commissioners  were  appointed, 
and  entered  upon  the  discharge  of  their  duties  as  such,  and. 
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among  other  things,  awarded  to  **  imknowTi  owners  "  the  sum 
of  $1,547  for  a  certain  parcel  of  land  taken.  Their  report 
was  confirmed  Juiie  3,  1873. 

Grinnell,  claiming  to  be  the  owner  of  the  land  taken,  made 
application  to  the  Supi'eme  Court,  by  petition,  to  have  the 
money  thus  awarded  paid  by  the  compti-oller  to  the  clerk  of 
the  city  and  county  of  New  York,  and  then  by  such  clerk  to^ 
bim.  Upon  the  hearing  upon  such  application  the  city 
appeared,  and  Dalley  also  appeared  and  claimed  to  be  the 
owner  of  the  land  and  the  money.  The  court  made  an  order 
directing  the  comptroller  to  pay  the  money  to  the  clerk,  and 
directing  the  clerk,  on  the  receipt  thereof,  to  deposit  the 
same  with  the  United  States  Trust  Company  until  the  further 
order  of  the  court ;  and  the  court  appointed  a  referee  to  hear 
and  examine  into  the  matter  of  the  title  to  the  land,  and  the 
money  awarded  therefor,  and  to  report  the  proo&,  with  hia 
opinion,  to  the  court 

Upon  the  hearing  before  the  i-eferee,  Grinnell,  Dalley,  and 
the  city  appeared.  It  does  not  appear  that  the  city  made- 
any  claim  before  the  referee  to  the  money ;  and  the  litigatioa 
there  seems  to  have  been  confined  to  Grinnell  and  Dalley, 
both  claiming«to  have  owned  the  land,  and  both  claiming  the 
money.  Grinnell  claimed  the  land  by  deed  from  an  acknowl- 
edged owner,  and  Dalley  claimed  title  by  adverse  possession. 
The  referee  i-eported  in  favor  of  Grinnell.  A  motion  was 
then  made  at  Special  Term  to  confirm  such  report,  and  the 
court  refused  to  confirm  the  same,  and  made  an  order  that 
the  money  be  paid  to  Dalley. 

Grinnell  alone  then  appealed  to  the  Greneral  Term  of  the 
Supreme  Court,  and  there  the  order  of  the  Special  Term 
Avas  reversed,  and  the  court  decided  that  neither  Giinnell  nor 
Dalley  was  entitled  to  the  money  but  that  the  city  was 
^ititled  to  the  same,  and  it  was  ordered  to  be  refunded  to 
the  city.  From  the  order  of  the  General  Term  both  Grinnell 
and  Dalley  appealed  to  this  court 

The  award  of  the  commissioners  of  estimate  and  assess* 
ment  is  requii'ed  by  the  statutes  to  be  confirmed  by  the 
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Supreme  Court,  and  when  so  confinned  is  made  final  and 
•conclusive,  both  upon  the  city  and  the  owners  of  the  land 
taken.  (Laws  of  1813,  chap.  86,  §  113 ;  Laws  of  1865, 
<;hap.  565  ;  Laws  of  1862,  chap.  483.)  Under  the  statute 
■of  1813  there  is  ample  opportunity  for  the  coirection  of 
all  mistakes  of  law  and  fact,  and  unless  they  are  corrected 
in  the  proceedings  before  confirmation,  all  parties  interested 
are  precluded  from  complaining  of  them.  The  award  after 
'Confirmation  becomes  in  the  nature  of  a  judgment  which 
•cannot  be  assailed  collaterally.  It  is  as  final  and  conclusive 
upon  all  parties  as  a  judgment.  {Matter  of  Commissioners 
Centml  Park,  60  N.  Y.,  493;  In  re  Arnold,  60  id.,  26; 
Dolan  V.  The  Maj/ar,  62  id.,  472;  PiUman  v.  The  Mayor, 
62N.Y.,  637.) 

It  matters  not  whether  the  ** unknown  owners"  owned 
isimply  the  fee  of  the  land  taken,  subject  to  a  public  ease- 
ment, or  whether  they  owned  the  fee  absolutely  free  from 
■any  easement.  The  amount  awarded  must  be  taken  to 
have  been  made  for  the  interest  of  the  unknown  owners, 
whatever  it  was.  If  it  was  too  gi*eat  the  city  should  have 
moved  to  correct  it  before  confirmation  of  the  award. 

The  sole  question  before  the  court  upon  this  application 
was  to  determine  who  the  unknown  owner  of  this  land  was, 
and  when  he  was  ascertained  he  was  entitled  to  the  money 
just  as  if  he  had  been  known  and  the  award  had  been  to  him 
by  name. 

Who,  then,  owned  this  land  ?  It  is  conceded  that  Dennis 
Harris  formerly  owned  it.  He  died,  leiiving  a  will  in  which  he 
devised  all  his  real  estate  to  Sarah  Harris,  and  she  gave  a 
deed,  dated  November  13,  1868,  purporting  to  convey  this 
land  to  Griunell,  and  he  thus  obtained  the  title,  unless  Dalley 
-acquired  title  as  now  to  be  mentioned.  Dalley  was  the  son- 
in-law  of  Dennis  Harris,  and  in  1851  he  made  with  Harris  a 
parol  agreement  for  the  purchase  of  the  land  lying  between 
158th  and  157th  streets,  and  bounded  westerly  by  Eleventh 
avenue.  These  streets  had  not  been  opened  as  such,  but 
they  had  been  laid  down  upon  mapsas such  and  were  known 
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as  streets.  He  paid  a  small  amount  of  money  towards  the 
purchase-price,  and  entered  into  possession  of  the  land  as- 
eai*ly- as  April,  1852.  At  that  time  this  land  was  fenced,  the 
fence  on  the  southerly  side  of  the  land  being  in  and  along 
the  center  of  157th  street.  On  the  9th  day  of  December, 
1853,  he  took  a  deed  of  the  land  from  Harris  and  gave  back 
to  him  a  bond  and  mortgage  for  the  balance  of  the  purchase- 
price.  In  this  deed  the  land  was  bounded  southerly  by  the 
northerly  side  of  157th  street ;  and  it  is  the  land  between 
this  line  and  the  center  line  of  the  street  that  is  now  in  question* 
After  this  deed,  as  before,  the  fence  remained  along  the  cen> 
ter  of  157th  street,  and  Dalley  remained  in  possession  of  the 
land.  Dalley  had  thus  been  in  possession  of  the  land  more 
than  twenty  years  before  it  was  taken  in  this  proceeding, 
but  less  than  twenty  years  after  he  took  his  deed.  During 
all  this  time  he  was  in  no  way  disturbed  in  his  possession^ 
which  was  open  and  notorious,  and  his  right  to  the  possession 
was  in  no  way  questioned  except  as  may  be  inferred  from 
the  conveyance  of  the  very  land  in  question  by  Sarah  Harris  in 
December,  1868.  From  these  circumstances  Dalley  claimed 
that  he  had  by  adverse  possession  the  title  to  this  land. 

But  Dalley  entered  into  possession  under  Harris.  What- 
ever he  possessed  was  clearly  under  his  parol  agreement  to 
purchase.  He  did  not  claim  the  land  in  hostility  to  Hai*- 
ris,  but  all  he  claimed  and  all  he  could  claim  was  such  a 
right  as  his  agreement  gave  him.  It  is  too  well  settled  to 
be  disputed,  that  one  who  enters  upon  land  under  a  mcro 
agreement  to  purchase  does  not  hold  adversely  as  against  tho 
vendor  imtil  his  agreement  has  been  fully  performed,  so  that 
he  has  become  entitled  to  a  conveyance.  {Jackson  v.  John-- 
son,  5  Cow.  74;  Jackson  y.  Spear,  7  Wend.,  401;  Briggsy. 
Prosser,  14  id.,  227  ;  Devyr  v.  Sdiaefer,  55  N.  Y.,  446.) 
The  adverse  possession  of  Dalley,  therefore,  did  not  com- 
mence to  run  prior  to  December  9,  1853,  when  he  took  his 
deed  from  Hai*ris ;  and  even  if  the  facts  were  sufficient  to 
-show  adverse  possession  after  that,  it  was  short  of  twenty 
years. 
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The  deed  to  Grimiell  was  not  void  for  champerty,  because 
Dalley  was  not  in  possession  of  this  laud  under  any  specific 
title.     {Orary  v.  Goodman,  22  N.  Y.,  175.) 

It  follows  from  these  views  that  the  order  of  the  Greneral 

and  Special  Terms  must  be  reversed,  and  the  i*eport  of  the 

referee  must  be  confirmed,  and  an  order  entered  directing 

the  payment  of  the  money  to  Grinnell,  with  costs  to  be  paid 

by  the  city  of  New  York. 
All  concur. 

Ordered  accordingly. 


John  Haden  et  al.,  Appellants,  v.  Michael  C!olemak, 

Respondent. 

FUdntiffs  contracted  to  build  certain  buildings  for  defendant.  The  con- 
tract-price was,  by  the  terms  of  the  contract,  to  be  paid  in  installments, 
as  the  work  progi'essed,  **  provided  that,  in  each  of  said  cases,  a  certifi- 
cate shall  be  obtained  and  signed  "  by  an  architect  named.  In  an  action 
to  recover  a  balance  of  the  last  installment,  plaintifls*  evidence  showed 
that  aU  of  the  installments,  except  the  last,  and  the  greater  portion  of  that 
was  paid  without  requiring  the  certificate,  and  without  objection  or  reser- 
vation ;  that  the  architect  had  not,  in  fact,  superintended  the  work,  and 
that  several  changes  had  been  made  in  the  specifications.  Defendant, 
after  the  work  was  finished,  expressed  himself  satisfied  and  pleased. 
When  the  claim  for  the  balance  was  presented,  defendant  made  no  objec- 
tion that  the  contract  was  not  performed,  but  threatened  that,  unless 
plaintifib  would  give  up  a  claim  they  had  against  him,  independent  of 
the  contract,  he  would  throw  the  whole  matter  into  the  architect's  hands. 
The  court  dismissed  the  complaint.  Hddf  error ;  that  the  evidence  was 
sufficient  to  justify  a  finding  of  a  waiver  of  the  condition  as  to  a  certifi- 
cate, and  required  a  submission  of  that  question  to  the  jury ;  that,  if  the 
certificate  had  been  previously  waived,  it  was  too  late  to  insist  upon  it 
when  the  balance  was  demanded,  especially  for  a  purpose  entirely  dis* 
connected  with  the  contract. 

Haden  v.  Coleman  (10  J.  &  S.,  256),  reversed. 

(Argued  April  25, 1878 ;  decided  Bfay  21, 1878.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Cotirt  of  the  city  of  New  York,  affirming  a  judgment  in 
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favor  of  defendant,  entered  upon  an  order  dismissing  the 
complaint  on  trial.     (Reported  below,  10  J.  4&  S.,  256.) 

This  action  was  brought  to  recover  a  balance  alleged  to 
be  due  under  a  building  contract. 

By  the  contract,  plaintifl^  contracted  to  erect  three  build- 
ings upon  defendant's  land,  according  to  the  plans  and  speci- 
fications, "  to  the  satisfaction  and  under  the  direction  of  the 
architect,  to  be  testified  by  a  writing  or  certificate  under  the 
hand  of  the  architect." 

The  further  material  portions  of  the  contract  and  the  facts 
are  set  forth  sufficiently  in  the  opinion. 

George  W.  Van  Sicklen,  for  appellants.  A  waiver  was 
established,  and  plaintiffs  were  entitled  to  judgment  (^Moody 
V.  Smith,  70  N.  Y.,  598.) 

Joseph  IL  Clioate,  for  respondent.  Plaintiffs,  in  order  to 
recover,  were  bound  to  prove  that  they  had  obtained  the 
architect's  certificate.  {^Snuth  v.  Brady ^  17  N.  Y.,  173; 
Schenck  v.  Rowell,  3  Abb.  [N.  C],  42;  Glacius  v.  lilack, 
50  N.  Y.,  148;  Butler  v.  Tucker,  24  Wend.,  447;  Barton  v. 
Hermann,  11  Abb.  Pr.  [N.  S.],  378.)  The  plaintiffs  failed 
to  establish  a  waiver.  {Underwood  v.  J^.  J.  S.  Ins.  Co.^^  67 
U.  Y.,  500.) 

Church,  Ch.  J.  The  only  question  presented  is  whether 
the  evidence  was  sufficient  to  justify  the  jury  in  finding  that 
the  defendant  had  waived  the  production  of  the  certificate 
of  the  architect  that  the  buildings  were  completely  finished. 
If  so  it  was  error  to  dii*ect  a  nonsuit,  and  for  the  purpose  of 
determining  this  question  the  most  favorable  construction 
of  the  evidence,  of  which  it  is  capable,  should  be  given  in 
favor  of  the  plaintiffs.  The  contract-price  vras  $16,500,  pay- 
able in  five  installments,  at  different  periods  as  the  work 
progressed.  The  last  payment  was  to  be  as  follows : 
*•  $8,000  when  the  work  is  completely  finished.  And  pro- 
vided that   in  each  of  said  cases   a    ceitificate  shall    be 
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obtained  aud  signed  by  the  said  William  E.  Waring,  architect, 
<»rtified  to  that  eflect  by  William  E.  Waring,  architect" 
Each  of  the  preceding  installments  had  been  paid,  without 
requiring  the  certificate  of  the  architect  The  architect  had 
not  in  fact  superintended  the  work,  and  seveml  changes  had 
been  made  in  the  specifications  by  the  parties.  The  work 
was  finished  on  the  5th  Nov.,  1872,  and  the  defendant  after- 
wards expi*essed  himself  as  satisfied  and  pleased  with  the 
work.  $6,000  of  the  $8,000  which  was  payable  when 
the  work  was  completely  finished  had  been  paid  befoi-e 
the  commencement  of  the  action  in  May,  1873.  It  does  not 
appear  when  this  sum  was  paid,  but  we  must  presume  that 
it  was  paid  according  to  the  contract  after  the  work  was 
finished.  If  so  it  furnishes  a  significant  circumstance  from 
which  a  waiver  might  be  inferred.  When  the  claim  for  the 
balance,  $2,000,  was  presented  in  February,  the  defendant 
nsked,  **  Does  this  settle  up  everything  ?  "  To  which  the  plain- 
tiff answered,  "No,  there  is  that  $1,000."  The  defendant 
then  said,  "  Oh,  if  you  are  going  to  ask  for  that  $1,000,  I 
will  throw  the  whole  thing  into  Waring's  hands."  It  appeal's 
from  the  evidence  that  the  $1,000  referred  to  was  for  money 
bon'owed  by  the  defeiidant  of  the  plaintiffs,  and  had  nf) 
connection  with  the  contract  in  controversy.  Giving  the 
evidence  the  most  favorable  construction  for  the  plulutifis, 
the  claim  for  the  last  installment  of  $8,000  was  presented 
^ter  the  work  was  completed,  and  the  defendant  paid  $6,000, 
without  objection,  and  without  requiring  any  certificate,  and 
ivithout  reservation.  Is  it  not  fairly  inferable  that  he  then 
intended  to  waive  the  certificate  ?  If,  when  that  claim  was 
presented,  the  defendant  had  said  in  terms  that  he  waived 
the  certificate,  and  paid  $G,000  upon  it,  it  is  clear  that  it 
would  be  too  late  when  the  balance  was  demanded  to  insist 
upon  the  certificate  as  a  condition  of  payment,  unless  he 
could  show  some  fraud  or  mistake. 

It  was  not  shown  that  there  was  an  express  waiver,  but  the 
Toluntary  payment  of  the  larger  part  of  the  last  installment, 
none  of  which  was  payable  except  upon  the  production  of  tho 
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certificate,  was  an  act,  with  the  other  circumstances  and  course 
of  dealing  between  the  parties  from  which  a  waiver  might  be 
implied.  It  was  inconsistent  with  a  claim  for  the  certificate* 
If  the  defendant  had  then  taken  his  ground  and  required  the 
certificate,  or  had  claimed  that  the  work  was  not  completely 
finished,  the  plaintiffs  might  have  supplied  the  defects  or 
procured  the  certificate,  and  we  cannot  say  that  they  were 
not  injured.  And  when  the  claim  for  the  balance  was  pre- 
sented, the  defendant  made  no  objection  that  the  job  was 
not  finished  and  the  contract  performed,  nor  did  he  indicate 
that  he  required  the  certificate  for  any  purpose  connected 
with  the  completion  of  the  work  ;  but,  according  to  the  evi- 
dence, he  attempted  to  extort  $1,000  from  the  plaintiffi},  and 
threatened  to  put  the  matter  in  the  hands  of  Waring  unless 
they  would  consent  to  it.  If  he  had  before  waived  the  cer- 
tificate it  was  too  late.  It  is  true,  that  without  a  waiver 
the  defendant  might  have  refused  payment  without  giving 
any  reason  or  upon  giving  an  unjust  reason.  It  was  his 
right  to  insist  upon  the  certificate,  and  he  was  not  legally 
bound  to  pay  unless  it  was  produced  ;  but  if  from  his  acts 
it  is  inferable  that  he  intended  to  waive  it,  and  intended  that 
the  plaintiffs  should  so  undei*stand,  and  the  latter  delayed 
demanding  the  balance  for  a  considerable  period  upon  the 
faith  of  the  waiver,  it  is  unjust  to  permit  the  defendant  to 
revive  the  condition,  especially  for  a  purpose  entirely  dis- 
connected with  the  performance  of  the  contract. 

Upon  the  evidence  of  the  plainti^,  we  think  that  the  jury 
might  have  found  a  waiver.  A  retrial  may  develop  a  very 
different  state  of  facts  ;  if  not,  the  case  should  be  submitted 
to  the  jury  with  proper  iiistiiictions. 

The  judgment  must  be  reversed  and  a  new  trial  granted* 

All  concur,  except- Allen  and  Eabl,  J  J.   dissenting. 

Judgment  revei-sed. 
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Frederick  A.  Whittlesey,  Receiver,  etc,  Sespondent,  v^    ^'^  ^ 

John  C.  Delaney,  Appellant. 

An  action  to  set  amde  and  vacate  a  judgment  againfit  a  corporation,  on  the 
ground  that  it  was  obtained  without  consideration,  by  collusion  with  the 
officers  of  the  corporation,  and  in  fraud  of  creditors,  may  properly  be 
brought  in  the  name  of  and  by  a  receiver  of  the  corporation. 

In  a  complaint  in  such  an  action  it  was  not  expressly  aveiTed  that  the  judg- 
ment was  fraudulent  in  fact,  or  that  the  officers  of  the  corporation  col- 
luded with  the  plaintiff  therein ;  but  facts  were  averred,  which  if  proved 
authorized  the  inference  that  the  judgment  was  without  consideration, 
and  fraudulently  and  coUumvely  obtained.  Hetd,  sufficient  after  judg- 
ment ;  that  if  the  complaint  was  technically  defective  the  objection  should 
have  been  taken  by  demurrer  or  otherwise  before  issue  on  the  facts ;  also, 
that  it  was  not  necessary  to  employ  the  word  ''fraud"  or  "fraudulent*^ 
to  characterize  the  transaction. 

Defendant  sold  to  the  E.  H.  C.  Co.,  a  patent  right  for  the  sum  of  925,000  ; 
910,800  was  paid  down,  and  500  shares  of  the  stock  of  the  'corporation 
transferred.  The  corporation  gave  back  a  power  of  attorney  authoriz- 
ing defendant  to  sell  rights  and  machinery,  and  it  was  agreed  that  it 
should  receive  all  the  net  proceeds  of  sales  made  by  defendant  until  it 
was  reimbui'sed,  from  such  sales  and  the  sales  of  the  stock,  the  money 
paid  down,  and  that  thereafter  defendant  should  be  entitied  to  one-half 
the  proceeds  of  sales  coming  to  his  hands,  until  the  residue  of  the  92.5,00<>- 
was  paid,  and  all  the  balance  should  be  paid  to  the  corporation.  Held^ 
that  while  the  contract  was  in  form  a  sale  for  925,000,  the  payment  of  aU 
save  the  sum  jMud  down  was  dependent  upon  its  being  realized  from 
sales  in  the  manner  specified ;  that  no  absolute  obligation  on  the  part 
of  the  coriX)ration  to  pay  the  balance  was  intended  or  incurred;  and 
that  no  promise  to  pay  the  balance  upon  request  could  be  implied. 

In  an  action  brought  by  a  receiver  of  the  corporation  to  set  aude  a  judg- 
ment obtained  by  defendant  for  the  balance  of  the  purchase-price,  it 
appeai-ed  that  the  summons  and  complaint  in  defendant's  action  were 
served  upon  an  officer  of  the  company,  who  brought  it  to  the  notice  or 
the  board  of  trustees,  and  with  the  assent  of  the  board  they  were  deliv- 
ered to  the  attorney,  who  brought  the  action,  to  protect  the  interests  of 
the  corporation,  no  answer  was  interposed  and  the  judgment  was  by 
default.  Hdd,  that  the  evidence  justified  a  finding  that  the  judgment 
was  without  consideration,  and  was  suffered  to  be  entered  by  fraud 
and  collusion  between  defendant  and  the  officers  and  trustees  of  the 
corporation. 

Also,  Tieldf  that  the  court  having  jurisdiction  of  the  cause  of  action  and  the 
parties,  had  authority  not  only  to  vacate  the  judgment,  but  also  to  pass 
upon  the  merits  and  to  definitely  dispose  of  defendant's  claim. 
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Also,  heldy  that  the  action  was  properly  tried  without  a  jury,  bat  if  a  trial 
by  jury  was  the  right  of  either  party  it  was  waived  by  not  being' 
demanded  in  proper  time. 

((Argued  April  28, 1878 ;  decided  May  21, 1878.) 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  fouith  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
<court  on  trial  at  Special  Term. 

This  action  was  brought  by  plaintiff  as  receiver  of  the  Ex- 
>celsior  Hay  Carrier  Company  to  set  aside  a  judgment 
obtained  by  plaintiff  agauist  said  company ;  plaintiff  also 
.asked  that  it  be  adjudged  that  defendant  has  no  claim 
•against  said  company  or  against  the  plaintiff  as  its  receiver. 

The  facts  appear  sufficiently  in  the  opinion. 

George  Raines,  for  appellant.  The  court  erred  in  refus^ 
ing  to  grant  judgment  because  the  complaint  fiiiled  to  state 
4i  cause  of  action.  {Smith  v.  kelson,  62  N.  Y-,  289;  Dob- 
.son  Y.  Pierce,  12  id.,  164;  Tracy  v.  First  Nat.  Bk.,  37  id., 
523;  Ac.  Tr.  Co.  v.  Garrison,  9  Abb.,  141;  Lawber  v. 
Mayor,  etc.,  5  id.,  325;  Chap.  Co.  Bk.  v.  Wftite,  6  N.  Y., 
258;  Dudley  v.  Scrantm,  57  id.,  428;  Lefler  v.  Field,  62 
id.,  621;  Coffin  v.  Reynolds,  37  id.,  640;  Higgins  v.  Free- 
^man,  2  Duer,  650;  M.  Co.  Bk.  v.  Alb.  City  Bk.,  7  JN.  Y., 
459;  Be  Wittx.  Chandler,  11  Abb.,  459;  BenneU  v.  Juc^ 
son,  21  N.  Y.,  240;  Bawdom  v.  Coleman,  6  Duer,  183; 
Morton  v.  Pinkney,  8  Bosw.,  135.)  The  findings  of  fraud 
Tfere  erroneus,  as  there  was  no  proof  warranting  them. 
{Marsh  v.  FcUker,  40  N.  Y.,  562;  Warner  v.  Blakeman,  4 
Keyes,  504;  Jaeger  v.  Kelly,  52  N.  Y.,  274;  Gardiner  v. 
Ogden,  22  id.,  332;  Butts  v.  Wood,  37  id.,  319;  ScoU  v. 
J)e  Peyster,  1  Ed.  Ch.,  513;  Coleman  v.  Second  Ave.  R.  R. 
Co.,  38  N.  Y.,  201;  Hoyle  v.  P.  and  M.  R.  R.  Co.,  64  id., 
514;  36  id.,  430;  58  id.,  606.)  Plaintiff's  proper  remedy 
was  to  apply,  in  the  former  action,  to  be  substituted  as 
^defendant,  and  that  the  defiiult  should  be  opened  and  he  let 
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in  to  defend.  (Hockey  v.  Jh'aper,  60  N.  Y.,  92;  37  id.^ 
523;  9  Abb.,  141;  5  id.,  325;  JUut.  L.  Ins.  Co.  v.  Supr'Sr 
42  N.  Y.,  184;  ChaL  Co.  Bk.  v.  While,  6  id.,  256;  Vait 
Daren  v.  Mayor,  etc.,  9  Paige,  388;  Cox  v.  CKff,  2  N.  Y.,^ 
118;  Me.  Iti8.  Co.  v.  Hodgson,  7  Cranch,  332;  Dobaon  v. 
Peo??«,  12  N.  Y.,  165;  Stillwea  v.  Carpenter,  59  id.,  423^ 
Smith  V.  JVe&ow,  62  id.,  288;  Foster  v.  ITood,  6  J.  Ch.,  89*^ 
Simpson  v.  Ld.  Howden,  S  H.  Y.  &  Cr.,  108;  Powers  v*. 
i?fl«fe,  3  Green  Ch.,  465;  Erekderv.  RUier,  62  N.  Y.,  373; 
.{/a/e  v.  daiMon,  60  id.,  399.)  Defendant  had  a  good  causes 
of  action  against  the  corporation.  {Warner  v.  Hlankman, 
4  Keyes,  487;  People  v.  A.  mid  S.  R.  R.  Co.,  57  N.  Y., 
161;  Elder  y.  Rouse,  15  Wend.,  218;  Storey  y.  Conger,  3ft 
N.  Y.,  673;  PUdier  v.  Hennesy,  48  id.,  416.)  The  defense 
of  former  action  pending  was  fully  proven  and  a  perfect 
defense  to  this  action.  (Embury  y.  Conner,  3  N.  Y.,  522; 
J^ones  V,  Home,  12  Abb.,  247;  MaJton  v.  JV.  Y.  C.  R.  R^ 
Co.,  24  N.  Y.,  659.) 

Tlieodore  Bacon,  for  respondent.  The  instruments  dated 
July  31,  1873,  between  the  same  parties,  relating  to  the 
same  subject-matter  and  referring  to  each  other,  are  to  be 
construed  together.  (Marsh  v.  Dodge,  66  N.  Y.,  533.)  It 
was  not  necessaiy  to  allege  in  the  complaint  fraud  in  set 
and  technical  terms.  (AuCy-Genll.  v.  Corp.  of  Poole,  4  Myl. 
&  Cr.,  28;  Fatmam  v.  Brooks,  9  Pick.,  212;  Bromley  v» 
SmiOi,  26  Bcav.,  671-672;  Kennedy  v.  Kennedy,  2  Ala. 
[N.  S.],  571,  608,  609;  Skrine  v.  Simmons,  11  Geo.,  401- 
410;  Kerr  on  Fraud  and  Mistake  [Am.  ed.],  366;  Kocp  v. 
Handy,  41  Barb.,  454,  463;  Lounsburyy.  Purdy,  18  N.  Y.,. 
515;  Cyi/ie  v.  La  Fontaine,  5  Barb.,  186,  194;  Warner  v.^ 
Blakeman,  4  Keyes,  487,  606;  Bate  v.  GraJiam,  1  Kerr, 
237,  240-242.)  This  action  by  the  receiver  is  the  proper 
remedy.  (Tmcy  v.  First  NQi.Bk.,  Zl  N.  Y.,  523;  Ac.  Tr. 
Co.  V.  Garrison,  9  Abb.,  141,  149,  150;  Knickerbocker  v. 
Smith,  16  Abb.,  241,  246;  Hackley  v.  Draper,  4  T.  &  C, 
614;  60  N.  Y.,  88;  Gillet  v.  Moody,  3  id.,  479;   Tallmage 
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T,  Fell,  7  id.,  328;  LeaviU  v.  Yates,  4  Edw.,  134;  Osgood 
T.  Laytin,  5  Abb.  [N.  S.],  1;  Dutchess  of  Kingston's  Oase^ 
2  Smith's  L.  Cas.,  431;  Wing  v.  Wing,  9  Mod.,  109; 
Dobson  V.  Pearce,  2  Kern.,  156,  165;  Cflark  v.  Underwood^ 
17  Barb.,  202,  221;  Eerr  on  Fraud  and  Mistake  [Ain.^ed.], 
298-295;  Bargate  v.  Sliortridge,  6  H.  of  L.  Cas.,  297; 
Horn  V.  Kilkenny,  etc.,  R.  Co.,  1  E.  &  J.,  397;  Femihaugh 
V.  Leader,  15  L.  J.  [N.  S.],  458.)  The  court,  being  rightly 
in  possession  of  the  action,  it  was  its  duty  to  determine  the 
whole  matter  in  controversy.  (Storjr's  £q.  Jur.,  §§  64-68, 
71;  Armstrong  y.  Gikhrist,  2  J.  Gas.,  424,  428-430;  Rath- 
bone  V.  Warren,  10  J.  R,  587;  King  v.  Baidumi,  17  id., 
384,  388;  Hepburn  v.  Dunlop,  1  Wheat.,  179,  197;  3  Cond. 
[U.  S.],  529,  540;  Doughty  t.  Doughty,  12  C.  E.  Green. 
315.) 

Allen,  J.  The  plaintiff  sues  as  receiver  of  '*The  Excel- 
sior Hay  Carrier  Company  "  to  set  aside  and  vacate  a  judg- 
ment recovered  by  the  appellant  Delaney  against  the  company 
apon  the  ground  that  it  was  without  consideration,  obtained  by 
•collusion  with  the  officers  of  the  company  in  fraud  of  the  rights 
of  creditors.  The  action  was  properly  brought  in  the  name  of, 
And  by  the  receiver  as  the  representative,  as  well  of  creditors, 
as  the  debtor  corporation.  It  was  his  duty  in  behalf  of  the 
creditors  to  resist  the  judgment  and  assert  the  rights  of  credi- 
tors against  the  fraudulent  or  illegal  acts  of  the  corporation 
by  which  their  rights  were  affected.  (Gilieit  v.  Moody,  3 
Comst'k,  479 ;  Bate  v.  Graham  A  Jordan,  1  Eem.,  237 ; 
Tahnage  v.  PeU,  3  Seld.,  328;  Hockley  v.  Draper,  60  N. 
Y.y  88.)  He  could  have  had  no  relief  in  the  action,  as  he 
was  not  a  party  to  it,  and  would  have  had  no  standing  in 
court  to  move  in  the  action  for  relief.  {Tra^ey  v.  First.  NaL 
Bk.  of  Sebn,  37  N.  Y.,  523.)  Fraud  vitiates  a  judgment 
us  well  as  even  the  most  solemn  transaction,  and  any  one 
affected  by  a  fraudulent  judgment  may  invoke  the  aid  of  a 
«om-t  of  equity  for  nlief.  Ordinarily,  strangers  to  the 
Judgment  who  have  had  no  day  in  court  can  only  have 
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i-elief  through  the  iostrumentality  of  a  oourt  of  equity, 
and  in  a  suit  brought  directly  for  that  purpose.  When- 
•ever  the  party  liable  to  be  injured  by  a  judgment,  tainted 
by  fraud,  has  had  no  opportunity  to  protect  himself 
against  it  at  law,  a  court  of  equity  is  open  to.  him.  {Dobaon 
T.  Pearce,  2  Kern.,  156;  Warner  v.  Blakemen,  4  Abb.  Ct 
of  App.  Dec.,  630;  S.  C,  4  Keyes,  487.)  The  only  question 
therefore  for  consideration  is  whether  a  case  was  made  by  the 
<»mplaint  and  upon  the  evidence  for  the  interference  of  the 
•court  It  is  not  expressly  averred  in  the  complaint  that  the 
judgment  was  fraudulent  in  fact,  or  that  the  officers  of  the 
corporation  colluded  with  the  plaintiff  in  suffering  it  to  go 
by  default ;  but  there  were  facts  averred  which,  if  proved, 
authorized  the  inference  that  the  judgment  was  without  con- 
sideration, and  fraudulently  and  collusively  obtamed.  This 
is  sufficient  after  judgment. 

If  the  complaint  was  technically  defective,  the  objection 
should  have  been  taken  by  demurrer,  or  otherwise,  before 
issue  upon  the  facts.  {BcUe  v.  GraJiafniy  mipra;  Loxmsbury 
T.  Purdy^  18  N.  Y.,  515.)  The  &cts  substantially  as  proved 
upon  the  trial,  and  found  by  the  court,  were  averred  in  the 
complaint,  although  the  precise  and  particular  charge  of 
fraud,  as  the  ground  of  relief  is  not  specifically,  and  in  terms, 
put  forth.  It  was  not  necessary  to  employ  the  word  "  fraud," 
or  *Vfraudulent"  in  order  to  characterize  the  transaction  or 
specify  the  ground  of  relief.  (  Warner  v.  Blakeman,  mpra  ; 
Maker  v.  Hibemia  Ins.  Co.,  67  N.  Y.,  283.)  The  trial 
<x>urt  has  found  that  the  judgment  was  without  consideration, 
and  was  suffered  to  be  entered  by  default,  by  fraud  and 
•collusion  between  the  plaintiff  therein,  and  the  officers  and 
trustees  of  the  corporation. 

The  recovery  was  for  moneys  claimed  to  be  due  upon  the 
aale  of  the  right  secured  by  patent  to  manufacture,  use,  and 
aell  to  others  <'  Smith's  Exoelrior  Hay  Slings  and  Carrier/' 
The  agreement  for  the  sale  and  the  sale  was  evidenced  by 
three  several  instruments,  all  bearing  the  same  date,  and 
which  are  found  to  have  been  executed  at  the  same  time,  and 
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which  must,  therefore,  be  read  and  construed  as  one  instru^ 
ment,  and  as  together,  constitutmg  the  agreement  between 
the  parties.  (JUarsh  v.  Dodge,  66  N.  Y.,  533.)  The  first 
paper  in  order  is  a  transfer  of  the  right  to  make,  use  and  sell 
the  patented  machine,  in  consideration  of  $10,800  in  hand 
paid  by  the  corporation,  and  '*the  fm*ther  consideration  of 
$14,200  to  be  paid  by  said  company,  and  for  other  valuable- 
considei*atious  by  them  granted,"  signed  only  by  Delaney, 
the  grantor.  The  second  paper  in  order  is  a  power  of  attor- 
ney irom  the  corporation  to  Delaney,  irrevocable  until  the 
latter  shall  have  received  the  full  compensation  '*  by  said 
transfer,  and  the  contract  imder  which  it  was  made,"  to  selU 
assign  and  transfer  all  the  title  and  interest  of  the  company 
in  the  patent  rights  and  the  patented  machinery,  with  full 
power  of  substitution,  etc.  The  other  paper  is  signed  by 
both  parties,  reciting  the  agreement  of  the  company  to  pay 
to  Delaney,  for  the  rights  transferred,  500  shares  of  the  capi* 
tal  stock  of  the  corporation,  and  the  sum  of  $25,000,  of  whidi 
there  had  been  already  paid  $10,800,  and  reciting,  also,  the 
irrevocable  power  of  attorney  to  Delaney,  followed  by  the 
agreement  of  the  parties  that  the  company  should  receive  all 
the  proceeds  of  sales  which  Delaney  should  make,  less  the 
expenses  of  the  latter,  until  the  company  should  be  fully 
reimbursed  from  such  soles,  and  the  sale  of  the  stock  of  the 
company,  the  $10,800  paid  to  Delaney;  that  thereafter 
Delaney  should  be  entitled  to  one-half  of  all  proceeds  that 
might  come  to  his  hands  until  the  $14,200  should  be  fully 
paid  him,  and  that  all  the  balance  should  be  paid  over  to  the 
company.  Although,  by  reason  of  the  fact  that  the  agree- 
ment has  to  be  collected  from  the  three  instruments,  and  the 
first  two  being  given  for  a  special  purpose,  the  terms  and  con* 
ditions  of  the  agreement,  with  all  its  limits  of  liability  and  obli- 
gation, do  not  appear,  the  intention  of  the  parties  is  quite  mani- 
fest, when  the  tliii'd  paper,  which  alone  professes  to  state  the 
terms  of  the  agreement,  is  considered.  The  company,  after 
having  issued  to  Dcltmey  ceflificates  for  $50,000  of  its  capi- 
\ai\  stock,  only  put  at  risk  the  $10,800  paid  at  the  time  of  the 
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consummation  of  the  transaction,  and  that  risk  was  only  upon 
the  contingency  of  a  sale  of  stock,  and  of  the  rights  under 
the  patent  to  that  amount,  for  it  was  to  be  repaid  from  the 
first  sales,  and  after  that  the  company  was  entitled  to  share 
with  Delaney  in  the  proceeds  of  sales  until  Deloney  should 
i-eceive  his  $14,200,  when  his  individual  rights  to  the  patent 
were  to  cease. 

In  form  it  was  a  sale  of  the  patent  for  $25,000,  but  the 
payment  of  all  but  the  sum  fii-st  paid  was  dependent  upon 
its  being  made  from  one-half  of  the  proceeds  after  the  com- 
pany had  been  fully  reimbursed  for  the  amount  first  advanced. 
When  the  undertaking  of  the  company  was  reduced  to  form 
it  was  merely  a  consent  to  pay  to  the  amount  of  one-half  the 
proceeds  of  the  sales,  or  that  Delaney  might  retain  such  a 
portion  of  the  funds,  to  a  given  amount,  after  the  company 
should  be  reimbursed  and  indemnified  for  all  that  it  had  paid. 
If  an  absolute  obligation  on  the  part  of  the  company  to  pay 
the  whole  $25,000  had  been  intended,  it  would  have  been  so 
stated,  and  the  right  to  a  reimbursement  of  the  portion 
actually  paid,  before  Delaney  could  recover  anything,  would 
not  have  been  secured ;  neither  would  the  right  of  Delaney, 
after  the  reimbursement  of  the  company,  have  been  limited 
to  one-half  the  proceeds  of  sales.  The  parties  provided,  in 
express  terms,  in  what  way  and  from  what  sources  the 
$14,200  should  be  paid,  and  a  promise  to  pay  in  any  other 
way  will  not  be  implied.  A  promise  to  pay  on  request,  as 
now  sought  to  be  implied,  would  be  entirely  inconsistent  with 
the  terms  of  the  contract  and  the  mode  of  payment  provided, 
and  the  rights  of  the  parties  secured  by  the  instrument.  The 
learned  judge  was  right  in  his  determination  that  there  was 
nothing  due  Delaney  from  the  corporation,  on  the  contract, 
at  the  time  of  the  commencement  of  his  action,  and  that 
there  was  no  cause  of  action.  There  was  no  finding,  or  any 
request  to  find,  that  the  written  instruments  in  evidence  did 
not  constitute  the  agreement  between  the  corporation  and 
Delaney,  or  that  there  was  any  other  or  different  agreement 
in  respect  to  the  payment  of  the  consideration  for  the  sale  of 
SiCKELs.  —Vol.  XXVIIL        73 
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the  rights  transferred  than  was  evidenced  by  the  paper  writ- 
ings, or  that  they  did  not  contain  the  agreement,  and  all  the 
terms  of  the  agreement  as  finally  consummated.  There  was 
no  evidence  to  impeach  the  written  instruments,  or  discredit 
them  as  evidence  of  the  actual  agreement  of  the  parties. 
The  evidence  warranted  the  finding  as  a  fact  that  the  judg- 
ment was  suffered  to  pass  against  the  company  by  default, 
by  collusion  of  the  officers  and  trustees  of  the  company  with 
Delaney.  The  service  of  the  summons  and  complaint  was 
brought  to  the  notice  of  the  board  of  trustees  by  the  officer 
upon  whom  they  were  served,  and  with  the  assent  of  the 
board  delivered  to  the  attorney  of  Delaney  to  protect  the 
interests  of  the  company.  It  was  but  a  re-delivery  of  the 
process  to  the  plaintiff  himself,  as  his  attorney  was  but  his 
cUter  effOj  so  that  the  trustees  and  representatives  of  the  stock- 
holders put  the  defense  of  the  action,  and  the  protection  of 
the  rights  of  the  corporation,  in  the  hands  of  the  plaintiff  in 
the  suit,  its  assailant,  who  was  also  one  of  the  trustees.  There 
could  be  no  better  or  higher  evidence  of  the  want  of  fidelity 
to  their  trusts,  on  the  part  of  the  officers  of  the  company,  or 
of  their  complicity  and  collusion  with  Delaney.  The  court 
having  jurisdiction  of  the  cause  of  action,  and  of  the  parties, 
very  properly  not  only  granted  the  particular  relief  sought, 
and  vacated  the  judgment,  but  also  passed  upon  the  merits  of 
the  claim  of  Delaney,  and  definitely  disposed  of  it.  The  court 
necessarily,  in  giving  judgment  for  the  plaintiff',  interpreted 
the  agreement  of  Delaney  and  the  corporation,  and  adjudged 
that  there  was  no  debt  due  from  the  latter  to  the  former,  or 
any  obligation  to  pay  the  amount  for  which  the  recovery  was 
had,  and  such  adjudication  of  matters  directly  in  issue  would 
have  baiTed  any  future  action  against  the  plaintiff  for  the 
recovery  of  the  amount  claimed,  and  all  proceedings  agmnst 
the  funds  in  his  hands.  But  were  it  otherwise  the  court,  in 
finally  and  formally  adjudicating  upon  the  validity  of  the 
claim,  and  perpetually  restraining  the  defendants  from  enforc- 
ing it  against  the  plaintiff  as  receiver,  only  recognized  and 
acted  upon  the  well-established  and  familiar  rule  that  courts 
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of  equity,  having  jurisdiction  of  the  person  and  of  the  sub- 
ject-matter of  a  litigation  for  one  purpose,  will  retain  it  for  all 
purposes,  and  grant  such  relief  as  is  called  for  by  the  whole 
case.  It  is  not  the  practice  of  the  couit  to  grant  partial 
relief,  leaving  an  open  door  for  further  litigation,  when  fult 
relief  can  be  granted,  and  every  question  settled  in  the  one 
action.  (Story's  Eq.  Jur.,  §§  64,  et  seq.  71;  Armstrong  v. 
GibJiriaiy  2  J.  Cas,,  424;  Kmg  v.  Baldwin,  17  J.  R.,  384.) 

The  action  was  for  equitable  relief,  and  properly  tried  by 
the  court.  But  if  a  trial  by  jury  was  the  right  of  either 
party,  it  was  waived  by  not  being  demanded  at  the  proper 
time. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


TJRiEii  A.  MuEDOCK,  Appellant,  v.  The  Prospect  Park  ^ 
AND  CoNET  Island  Railroad  Company,  Respondent. 
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It  9oem8  that  a  parol  licenBe  given  by  the  owner  of  land  to  a  railroad  com- 
pany to  occupy  the  land  for  its  road,  followed  by  the  ezpenditiira  of 
money  in  the  construction  of  the  road  is  not  irrevocable ;  it  simply  jus^ 
tifies  the  entry,  and  is  revocable  at  the  pleasure  of  the  plaintiff. 

An  injunction  is  proper  to  restrain  the  continuous  unlawful  use  of  plaintiff's 
land  by  a  railroad  company. 

After  the  passage  of  the  act  of  1873  (chap,  631,  Laws  of  1873),  providing 
for  the  laying  out  of  Gravesend  avenue  in  the  county  of  Kings,  and 
authorizing  the  construction  of  a  railroad  thereon,  and  while  defendant, 
who  had  acquired  the  franchise  to  build  the  railroad  given  by  the 
act,  was  engaged  in  an  effort  to  remove  the  restriction  contained  in  said 
act  against  the  use  of  steam  power,  plaintiff,  who  owned  land  over  which 
said  avenue  was  to  be  constructed,  and  who  was  desirous  of  having  a 
railroad  constructed  operated  by  steam  power,  called  upon  defendant's 
president  and  proffered  his  services  to  secure  an  amendment  of  said  act, 
removing  the  restriction.  No  consent  was  asked  for  or  given  by  plaintiff 
to  construct  the  railroad  across  his  land.  The  desired  amendment  having 
been  obtained  (}  4,  chap.  307,  Law  of  1874),  defendant,  acting  upon  the 
assumption  that  the  authority  conferred  by  the  act  of  1873  authorized 
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it  to  enter  upon  the  avenue  and  conatinict  ita  track  without  acquiring;  the 
title  to,  or  compensating  the  ownei-s  of  the  lands,  went  on  and  completed 
that  work.  In  an  action  to  restrain  defendant  from  using  plaintiff's  land 
for  its  road  and  for  damages,  held,  that  the  facts  did  not  authorize  a  find- 
ing of  a  parol  license  for  such  use,  and  that  the  action  was  maintainable. 
Murdoch  v.  P.  P.  and  C.  I.  -B.  iJ.  Co.  (10  Hun,  598),  reversed. 

(Argued  April  24, 1878;  decided  Ua,y  21, 1878.) 

Appeal  from  judgment  of  the  General  Tenn  of  the 
Supreme  Court  in  the  second  judicial  department,  affirming 
a  judgment  in  favor  of  defendant  entered  upon  a  decision  of 
the  court  on  trial  without  a  jury.  (Reported  below,  10 
Hun,  598.) 

This  action  was  brought  to  restrain  defendant  from  opera- 
ting its  road  over  and  across  lands  of  plaintiff  in  the  county 
of  Kings,  included  in  Gravesend  avenue. 

The  &cts  appear  sufficiently  in  the  opinion. 

Roger  A,  Pryor,  for  appellant.  Plaintiff's  permission  to 
defendant  to  enter  upon  his  land  would  be  consistent  with 
the  reservation  of  a  claim  for  compensation.  {Eggleston  v. 
Harlem  li.  R.  Co.,  35  Barb.,  172.)  If  plaintiff  had  given 
a  license  it  was  revocable  at  his  pleasure.  {Babcocky.  Utter ^ 
32  How.,  439;  Keyes,  397,  403;  35  Barb.,  162]  JamiesonY. 
Milleman,  3  Duer,  255;  Mumfard  v.  Whzlnei/,  15  Wend., 
380;  Ux  parte  Coburuj  1  Cow.,  670;  Selden  v.  Z>.  and  H. 
a  Co.,  29  N.  Y.,  639;  Phelps  v.  NawUn,  6  W.  Dig.,  132; 
Pierrepont  v.  Barnard,  6  N.  Y.,  288;  Wolfe  v.  Frost,  4 
Sandf.  Ch.,  ♦77;  Davis  v.  Taumsend,  10  Barb.,  333;  Roi/ce 
V.  Brown,  7  id.,  90;  Houghtailing  v.  Haaghiailing,  5  id., 
379;  Broum  v.  Woodworth,  id.,  550;  Miller  v.  Aub.  etc^  R. 
R.  Co.,  6  Hill,  61;  Pitkin  v.  L.  L  R.  R.  Co.,  2  Burb.  Ch., 
221;  Jackson  v.  Babcock,  4  J.  K.,  *418;  Ja^ckson,  etc.,  Sharp 
Co.  V.  Philf  etc.j  R.  R.  Co.,  2  Am.  R.  E.  Rep.,  70;  Be  Bars 
V,  U.  S.,  5  Wall.,  627;  Baij  v.  JV".  Y.  C.  R.  R.  Co.,  31 
Barb.,  548;  Bruce  v.  Tilson,  25  N.  Y.,  202,  21)3.)  The 
expenditure  by  defendant  was  inoperative  as  an  equitable 
estoppel.     (1  Abb.  Ct  of  App.  Dec,  59;  1  Keyes,  115-407; 
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35  Barb.,  172;   2  Am.  R.  R.  Rep.,  79-80;  Chrisiiansaa  v. 
Linford,  3  Robt.,  215.) 

John  H,  Bergeriy  for  respondent.  The  right  granted  to 
defendant  waa  more  than  an  easement ;  it  was  a  qualified 
interest  or  a  right  of  profit  a  pendre.  {Senhouse  v.  Ch^is' 
tian,  1  T.  R.,  560;  White  v.  Crawford,  10  Mass.,  188; 
Goodrich  v.  Burbank,  12  Al.  [Mass.],  459;  Bowen  v.  tb/i^ 
nor,  6  Cush.,  137;  Bailey  \.  Stephens,  12  C.  B.  [N.  S.],  110; 
Muskit  V.  Hill,  35  Eng.  Cr,  L.,  371,  694;  Borst  v.  Empire, 
5N.  Y.,  33.)  It  was  at  least  an  easement.  {Prov.  Gas  Co. 
V.  Thurber,  2  R.  I.,  15;  Washb.  on  Easements  and  Servi- 
tudes [3d  ed.  j,  8.  Treating  the  right  as  a  license  it  afibrdcd 
a  good  defense  to  this  action.  {Marble  v.  Whitney,  28  N.  Y., 
297;  People  Y.  Goodwin,  5  id.,  568;  Selden  v.  D.  and  Et. 
C.  Co.,  29  id.,  634;  MuOer  v.  Aub.  etc,,  R.  R.  Co.,  6  Ilill, 
61;  Egglestan  v.  JV.  T.  and  H.  R.  R.  Co.,  35  Barb.,  172; 
Washb.  on  E.  and  S.  [3d  ed.],  680;  Liggins  v.  Inge,  7  Bing., 
682;  Winter  y.  Brockwell,  8  East,  308;  Morse  v.  Copelandj 
2  Gray,  302;  EllioU  v.  Rhett,  5  Rich.,  405,  418,  419;  Dyer 
V.  Sanford,  9  Mete.,  395;  Curtis  v.  Noonan,  10  Al.,  406; 
Veght  V.  Raritan,  etc.,  Co.,  4  C.  E.  Green,  142,  159; 
Le  Fevre  v.  Le  Fevre,  4  S.  &  R.,  241;  Short  v.  Tayhr,  2 
Eq.  Cas.  Abr.,  522;  Tudor's  L.  Cas.,  109;  2  Stor/s  Eq. 
Jur.,  388;  Tarrantv.  Terry,  1  Bay.,  239;  Powellv.  Thomas, 
6  Hare,  300;  WiUiaTnsY.  Jersey,  C.  &  P.,  91;  Devonshire 
V.  Eglin,  14  Beav.,  530;  Washb.  on  E.  &  S.,  97.) 

Andrews,  J.  It  is  conceded  that  the  plaintiff  owns  the 
fee  of  the  land  included  in  Gravesend  avenue,  described  in 
the  complaint,  and  that  the  defendant  has  constructed  and  is 
operating  its  road  on  the  avenue  across  the  plaintiff- s  premises, 
without  having  taken  proceedings  to  acquire  his  title  imder 
the  general  railroad  act,  and  without  any  grant  from  the 
plaintiff,  or  any  right  under  any  written  agreement  with 
him  to  occupy  his  premises. 

The  defendant  justifies  its  entry  upon  the  plaintiff's  land 
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aud  asserts  its  right  to  maintain  its  road  thereon  under  an 
alleged  parol  license  of  the  plaintiff. 

The  learned  judge  at  Special  Term  found  that  the  defend- 
ant entered  upon  the  avenue  and  constructed  its  road  over 
the  plaintiiT's  land  thereon  by  his  express  license  and  permis- 
sion, and  that  induced  thereby  it  expended  large  sums  of 
money  in  such  construction.  We  are  of  opinion  that  the 
evidence  does  not  warrant  the  finding  of  the  court  upon 
these  questions. 

The  project  of  constructing  a  railroad  on  Gravesend  avenue 
Tvas  contemplated  and  provided  for  by  the  act  under  which 
the  avenue  was  laid  out  and  opened.  (Laws  of  1873,  chap. 
531.)  The  franchise  was  by  the  thirteenth  section  of  the 
act  given  to  the  Gravesend  and  Coney  Island  Eailroad  Com- 
pany, and  this  defendant  soon  afterwards  acquired  and  now 
holds  the  franchise  conferred  by  the  act  upon  that  corpora- 
tion. The  work  of  constructing  the  road  was  not  immediately 
commenced,  but  awaited  the  result  of  an  effort  by  the  conir 
pany  to  secure  a  modification  of  the  restriction  in  the  origi- 
nal act  against  the  use  of  steam  power,  in  which  the  company 
was  successful  (Laws  of  1874,  chap.  307),  aud  thereafter 
the  work  was  commenced  and  prosecuted  to  its  completipn. 
The  defendant  claimed  and  acted  upon  the  assumption  that 
the  legislative  authority  conferred  by  the  act  of  1873  upon 
the  Gravesend  and  Coney  Island  Kailroad  Company  to  con- 
struct and  maintain  a  railroad  upon  the  avenue  empowered 
tliat  company  and  the  defendant,  as  its  successor  in  interest, 
to  enter  upon  and  occupy  the  avenue  for  its  track,  and 
operate  its  road  upon  and  over  the  same  without  making 
compensation  to  or  acquiring  the  title  of  the  owners  of  the 
land  through  which  the  avenue  was  laid.  The  defendant 
proceeded  upon  the  theory  that  the  fee  of  the  land  taken  for 
the  avenue  was  acquired  under  the  act  of  1873,  for  the  pur- 
pose both  of  a  highway  and  railroad,  and  that  no  interest 
remained  in  the  persons  whose  lands  were  appropriated. 
The  contrary  was  held  by  the  court  in  the  case  of  The 
WashingUm  Cemetery  v.    The  Prospect  Park  and   Ooney 
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Island  R.  R.  Go.  (68  N.  Y.,  591),  which  decided  that  the 
use  only  was  taken  for  the  purpose  of  an  ordinary  highway. 
The  interviews  between  the  plaintiff  and  defendant,  relied 
upon  to  establish  the  alleged  license,  are  to  be  interpreted 
with  reference  to  the  surrounding  circumstances.  The  plain, 
tiff  was  the  owner  of  twelve  acres  of  vacant  land  through 
which  the  avenue  was  laid.  He  was  desirous  of  having  the 
railroad  constructed,  and  was  especially  anxious  that  it  should 
be  operated  by  steam  power.  He  called  upon  the  president 
of  the  defendant  on  several  occasions,  and  proffered  his  ser- 
vices to  secure  an  amendment  of  the  act  of  1873,  removing 
the  restriction  against  the  use  of  steam,  and  the  president 
of  the  defendant  testified  that  the  whole  point  of  the  inter- 
views was  whether  steam  or  horse  power  should  be  used 
on  the  road.  There  was  no  reference  at  any  time  to  the 
question  of  the  right  of  the  company  to  construct  its  road 
upon  the  avenue.  The  company  did  not  request  the  plain- 
tiff's consent  to  construct  the  road  on  the  avenue  across  his 
land,  nor  did  he  proffer  it.  The  subject  was  not  in  any 
way  referred  to  by  either  party.  The  only  inference  which 
can  be  drawn  from  the  interviews  between  them  is  that  the 
plaintiff,  knowing  that  the  road  was  to  be  constructed  upon 
the  avenue,  desired  that  it  should  be  a  steam  road,  and  not 
a  horse  road,  and  that  his  purpose  in  seeking  the  interviews 
was  to  promote  this  change  from  the  original  design.  The 
evidence  is  quite  too  vague  and  indefinite  to  authorize 
the  inference  that  he  designed  to  surrender  any  legal  right 
he  had  to  his  land,  or  to  allow  the  defendant  to  appropriate 
it  for  the  use  of  the  road,  without  compensation.  The  com- 
pany had  the  right,  under  the  act  of  1873,  to  construct  its 
road  upon  the  avenue,  on  complying  with  the  condition  pre- 
cedent of  obtaining  the  title  of  the  owners  by  cession  or  by 
proceedings  under  the  general  railroad  act.  There  is  no  evi- 
dence that,  in  constructing  the  road,  the  company  acted  upon 
the  faith  of  any  consent  of  the  plaintiff.  At  that  time,  they 
did  not  regard  the  consent  of  the  land  owners  as  at  all  mate- 
rial or  necessary. 
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The  fui-ther  question,  as  to  the  effect  of  a  parol  license  to 
occupy  the  plaintiff's  land,  followed  by  the  expenditure  of 
money  in  the  construction  of  the  road,  need  not  l^e  consid- 
ered. The  authorities  in  this  State  seem  to  be  decisive  thsit 
the  license,  if  given,  openited  simply  to  justify  the  entry,  but 
was  revocable  at  the  pleasure  of  the  plaintiff.  .  {Mumford  v. 
Wliitney^  15  Wend.,  381;  Miller  y.  The  Avbmm  and  Syra^ 
case  JR.  li.  Co.,  6  Hill,  61;  Selden  v.  The  Del,  and  Hud, 
Canal  Co.,  29  N.  Y.,  639;  Bahcock  v.  Utter,  1  Keyes,  397; 

Wolfe  V.  Frost,  4  Sand.  Ch.,  77;  Wash,  on  Eeal  Prop.,  542, 

« 

and  cases  cited.) 

No  question  is  made  as  to  the  right  of  the  plaintiff  to  an 
injunction  to  restrain  the  continuous  unlawful  use  of  the 
plaintiff' 's  land  by  the  defendant,  and  a  repetition  of  the 
grievances  of  which  he  complains,  assuming  that  no  con- 
sent to  construct  the  road  thereon  was  established.  (2 
Storj-'s  Eq.  Jur.,  %  925;  Williams  v.  Tlie  N.  Y.  G.  li.  li. 
Co.,  16  N.  Y.,  Ill;  Milhau  v.  Sharp,  27  id.,  625.) 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

All  concur. 

Judgment  reversed. 
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CAUSES  DECIDED  DURING  THE  PERIOD  EMBRACED  IN  THXS 
VOLUME  WHICH  ARE  NOT  REPORTED  IN  FULL. 


Margaret  Mehan,  Administratrix,  etc.,  Respondent,  v. 
The  Syracuse,  Binghamton  and  New  York  Railroad 
Corporation,  Appellant.  ^ 

It  cannot  be  affirmed,  as  matter  of  law,  that  an  engineer,  while  running 
an  engine  upon  a  railroad,  has  the  same  opportunity  as  the  corporation, 
or  whatever  subordinates  may  represent  it,  whose  duty  it  is  to  keep  the 
track  in  repair,  to  ascertain  and  know  of  defects ;  and  in  case  of  injuiy 
to  him,  in  consequence  of  such  defects,  he  cannot  be  deemed  guilty  of 
contributory  negligence,  simply  because  he  knew  that  the  track  was 
somewhat  out  of  repair. 

It  aeemSf  however,  that  if  the  engineer  knew  that  the  track  was  so  badly  out 
of  repair  that  it  was  dangerous  to  run  over  it,  by  continuing  in  the  employ- ' 
ment  after  such  knowledge,  he  assumed  the  risk,  and  the  corporation  is 

,    not  liable  for  the  injury. 

(Argued  February  13, 1878 ;  decided  March  19,  1878.) 

This  was  an  action  to  recover  damages  for  the  death  of 
Peter  Mehan,  plaintiff's  intestate,  alleged  to  have  been  caused 
by  defendant's  negligence.  Mehan  was  an  engineer  in  the 
employ  of  defendant,  and  was  killed  by  his  engine  running 
off  the  track.  It  was  not  disputed  on  the  trial,  but  that  the 
track  was  badly  out  of  repair.  The  evidence  tended  to  show 
that,  at  the  place  of  the  accident,  the  rails  were  short  and 
insecurely  fastened,  and  that  the  accident  was  occasioned  by 
one  of  these  rails  being  shoved  from  its  place.  Defendant's 
counsel  moved  for  a  nonsuit  on  the  ground  that  Mehan  knew 
of  the  defects,  and,  therefore,  could  not  recover.  The  motion 
was  denied,  and  said  counsel  duly  excepted.  The  coui-t 
charged,  in  substance,  that  if  the  deceased  knew  the  real 
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nature  of  the  defects  in  the  track,  or  might  or  ought  to  have 
known  them,  then  he  could  not  recover.  Held^  no  error; 
and  that  under  the  evidence  the  question  was  one  of  fact  for 
the  jury,  the  court  laying  down  the  rule  above  stated. 

Upon  the  question  of  the  liability  of  defendant  to  its 
employees  the  court  cited  Laning  v.  JV^  Y,  C.  R.  It.  Co,  (49 
K  Y.,  521);  Flike  v.  B.  and  A.  JR.  JR.  Co.  (53  id.,  549): 
Plank  V.  JV.  Y.  C.  andH.  R.  R.  Co,  (60  id.,  607);  Rennet  v. 
Watson,  3  M.  &  W.,  1;  Robson  v.  Crawley,  2  H.  &  N.,  767; 
Jfew  Brunswick  R.  Co.  v.  Boore,  3  id.,  257);  Gibson  v.  E. 
R.  Co.  (63  N.  Y.,  449). 

Wm.  C  Ruger  for  appellant. 

D.  Pratt  for  respondent. 

Pe?'  Curiam.  Opinion  for  affirmance. 
All  concur,  except  Rapallo,  J.,  not  voting ;  Andbews, 
J.,  taking  no  part. 
Judgment  affirmed. 


James  Blake,  Plaintiff  in  Error,  v.  The  People  of  the 
State  of  New  York,  Defendants  in  Error. 

(Argued  February  18, 1878;  decided  March  19, 1878.) 

The  plaintiff  in  error  was  indicted  for  the  murder  of  the 
John  McDonald,  by  shooting;  he  was  convicted  of  mui*der 
in  the  second  degree. 

A  witness  for  the  people  was  asked,  on  cross-examination, 
if  he  would  swear  that  the  deceased  was  not  choking  the 
prisoner  ?  He  answered :  **  I  would  not  swear  it ;  but 
don't  think  that  he  was."  The  last  part  of  the  answer  the 
prisoner's  counsel  moved  to  strike  out,  which  motion  was 
denied.  Held,  no  error;  that  it  was  competent  for  the  wit- 
ness to  testify  to  an  impression  or  belief  on  the  subject 
{^Snell  V,  Moses,  1  J.  R.,  96,   103;  Lewis  v.  Freeman,  17 
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Maine,  260;  Franklinv.  City  of  Macon,  12  Geo.,  257;  Rex 
V.  Pedley,  1  Leach,  325;  Reg.  v.  Schlesinger,  12  Q.  B.,  670; 
FoUces  V.  Chadd,  3  Doug.,  157,  159.) 

A  witness  was  also  asked  "  which  was  down  ;  can  you 
tell  ?  "  He  answered,  **  The  one  that  was  shot  was  down 
and  the  other  was  helping  him  up,  to  the  best  of  my  knowl- 
edge." Said  counsel  moved  to  strike  out  the  words  **  to  the 
best  of  my  knowledge."  The  motion  was  denied.  Held, 
no  error ;  it  being  governed  by  the  same  rule  as  the  excep- 
tion above  noted. 

So,  also,  a  witness  was  asked  whether  the  hold  of  the 
prisoner  and  the  deceased  was  a  friendly  or  an  unfriendly 
grasp.  He  answered,  he  did  not  know  ;  he  believed  it  was  a 
friendly  grasp.  Held^  to  be  governed  by  the  same  principle  ; 
also,  to  be  within  the  rule  in  People  v.  Eastwood  (4  Kern.,  562), 
where  a  witness  was  asked  if,  in  his  judgment,  a  person  was 
intoxicated. 

The  district-attorney  was  permitted  to  ask  the  prisoner,  on 
cross-examination,  questions  calling  for  the  motives  which 
influenced  him  in  ceiiain  of  his  actions.     Ileld^  proper. 

Upon  the  cross-examination  of  one  of  the  witnesses  for  the 
people,  the  prisoner's  counsel  sought  to  prove  that  the 
deceased  was  a  quarrelsome,  dangerous  man ;  the  court 
refused  to  receive  the  evidence  at  that  time.  Held^  no  error ; 
that  it  being  the  introduction  of  a  new  subject  as  matter  of 
defense,  it  was  simply  a  question  as  to  the  order  of  proof, 
which  was  in  the  discretion  of  the  court. 

The  record  shows  an  objection  to  the  district-attorney's  com- 
menting upon  any  evidence  which  he  intended,  but  did  not  pro- 
duce. The  record  does  not  disclose  the  remarks  to  which 
objection  was  made ;  but  from  the  colloquy  between  the 
counsel  which  is  stated,  it  is  indicated  that  the  district-attor- 
ney, in  his  opening,  had  promised  testimony  which  was  not 
pi*oduced  ;  that  the  prisoner's  counsel,  in  summing  up,  had 
commented  upon  the  omission,  in  reply  to  which  the  district- 
attorney  stated  the  reasons  of  his  failure  to  produce  the  proof, 
Held,  no  error  ;  that  when  the  testimony  was  offered  in  good 
faith,  and  where,  from  some  unforeseen  circumstance,  the  dis- 
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trict-attomey  was  prevented  from  producing  it,  it  was  pennis- 
sible  for  him,  in  answer  to  the  comments  of  the  prisoner's 
counsel,  to  state  the  reasons  of  the  failure. 

Various  other  questions  were  disposed  of  upon  the  facts. 

Peter  MUchell  for  plaintiif  in  error. 

Benj.  K.  Plielps  for  defendants  in  erron 

FoiiGEK,  J.,  reads  for  affirmance. 

All  concur,  except  Church,  Ch.  J.,  and  Milleb,  J.,  not 
voting. 

Judgment  affirmed. 


Gabbison  Field,  Respondent,  v*  Nicholas  Field,  Execu- 
tor, etc..  Appellant. 

(Ai^ed  Febroary  18, 1878 ;  decided  March  19, 1878.) 

This  action  was  brought  to  recover  a  balance  alleged  to 
be  due  for  boarding,  nursing  and  caring  for  defendant's  tes- 
tator, who  was  plaintiif 's  mother. 

The  referee  found  that  the  services  claimed  were  rendered 
with  the  mutual  undei-standing  that  they  should  be  paid  for, 
and  that  they  were  worth  $4,566.66.  He  further  found  that 
the  testator,  "  for  the  purpose  of  making  a  payment  on  her 
said  indebtedness,  assigned  to  him  (plaintiff*)  and  his  wife 
two  bonds  and  mortgages  of  $2,000  each,  and  that  $2,000, 
the  amount  of  one  of  said  bonds  and  mortgages,  should  be 
credited  on  the  said  claim  and  deducted  therefrom,  leaving 
the  sum  of  $2,565.91  due  "  plaintiff,  and  as  a  legal  conclusion 
the  referee  found  that  plaintiff  was  entitled  to  judgment  for 
that  amount.  It  did  not  appear  that  the  bonds  and  mort- 
gages were  not  valid  securities,  or  not  worth  their  nominal 
value,  and  there  was  no  finding  of  any  fact  excusing  or  justi- 
fymg  the  omission  to  credit  both  mortgages.     Held^  that  the 
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facts  found  did  not  support  the  legal  conclusion ;  that  the 
finding  excluded  any  inference  that  the  bonds  and  mortgages 
were  transferred  as  a  gratuity,  and  that  the  judgment  should 
be  reversed  on  the  report,  as  there  were  no  facts  appearing 
in  the  case  which  would  sustain  it. 

Calvin  Frost  for  appellant. 

Amdsa  J.  Parker  for  respondent. 

Andrews,  J.,  reads  for  reversal  and  new  triaL 
All  concur. 
Judgment  reversed. 


JoHK  J.  TowNSEND,  Appellant,  v.  The  Cnr  or  Bbooklth 

et  al.,  Respondents. 

Belinda  R.  Townsend,  Appellant,   v.   The  Same, 

Respondents. 

(Argaed  February  19, 1878 ;  decided  March  19, 1878.) 

These  were  actions  to  vacate  assessments  upon,  and  sales 
of  lands  of  plaintiffs  in  the  city  of  Brooklyn,  and  to  restrain 
conveyances  by  the  city.  Defendants  demurred  to  the  com- 
plaints, the  demurrers  were  sustained  and  judgments  per* 
fected  in  favor  of  defendants. 

The  cases  involved  the  same  statutes  and  assessment  pro- 
ceedings as  those  in  question  in  the  case  of  Quest  v.  City  of 
Brooklyn  (69  N,  Y.,  506).  The  coiut  state  that  most  of  the 
grounds  set  foilh  in  the  complaint  upon  which  relief  is  sought 
here  are  disposed  of  adversely  to  plaintiffs  by  that  case.  It 
was  claimed  by  plaintiffs,  however,  that  there  were  irregu- 
larities connected  with  the  tax-roll,  levy,  sale  and  proceedings 
i-elating  thereto,  which  do  not  appear  upon  the  face  of  the 
record,  and  would  have  to  bo  sLowu  by  evidence  aliunde^  as 
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the  conveyances  are  by  the  statute  made  presumptive  evi- 
dence of  the  regularity  of  the  proceedings.  The  court  held 
that,  as  the  facts  connected  with  these  points  were  not  so 
clearly  developed  in  the  complaint  as  to  render  it  safe  to 
pass  upon  them  in  the  form  iu  which  they  were  presented, 
and  as  the  amount  and  questions  involved  were  great  and 
important,  a  proper  disposition  of  the  case  was  to  reverse  the 
judgment,  overrule  the  demurrer  and  give  defendant  an 
opportunity  to  answer,  and  thus  have  the  questions  presented 
upon  facts  established  by  evidence.  The  court,  therefore, 
made  this  disposition  of  the  case,  without  intimating  an 
opinion  upon  any  of  the  questions  involved. 

John  J.  Taumsend  for  appellant. 

John  11.  Kjuiebel  for  respondents. 

Per  Curiam.  Opinion  for  reversal  of  judgment  and  judg- 
ment for  plaintiff  on  demurrer,  with  leave  to  defendants  to 
answer  within  twenty  days  after  notice  of  the  filing  of  the 
remittitur. 

All  concin*. 

Judgment  accordingly. 


James  Lawrence  et  al.,  Appellants,  t;.  Silas  Meebifield 
Iw  ^^^  et  al.,  Kespondents. 

(Ar^ed  Febraary  30, 187S ;  decided  March  ld»  1878.) 

F.  JR.  Covtdert  for  appellants. 

Wrru  A.  Beach  for  respondents. 

Agree  to  affirm.     No  opinion. 

All  concur,  except  FoloeBi  J.,  not  voting. 

Judgment  affirmed* 
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Emma  E.  Sparrowhawk,  Respondent,  v.  Alexander 

Sparrowhawk,  Appellant. 

(Argued  February  22, 1878 ;  decided  March  19, 1878.) 

This  action  was  brought  to  recover  for  the  alleged  con- 
version of  a  piano,  which  plaintiff  claimed  to  have  been 
given  to  her  by  defendant. 

Upon  the  trial  a  witness  testified  on  behalf  of  the  plaintiff 
that  she  had  a  conversation  with  defendant  in  reference  to 
the  piano,  in  which  he  said  the  piano  was  the  plaintiff's,  that 
he  bought  it  for  her  and  gave  it  to  her  as  a  present ;  that  he 
said  this  more  tliun  once  ;  that  defendant,  his  wife,  and  she 
thought  Andrew  Sparrowhawk,  defendant's  son,  were  pres- 
ent. Defendant  thereafter  called  Andrew  Sparrowhawk  as 
a  witness,  who  testified  that  he  was  present  when  the  piano 
was  put  up,  that  nothing  was  ^then  said  by  defendant  to 
plaintiff  about  his  making  her  a  present  of  the  piano  ;  that 
he  had  heard  what  the  former  witness  testified  to,  and  was 
never  present  at  any  such  conversation.  Upon  his  cross- 
examination  he  was  asked  if  he  had  not  told  one  Gardner, 
at  a  time  and  place  specified,  that  his  father  told  him  that 
he  had  given  the  piano  to  plaintiff.^  He  answered  that 
he  had  not.  Plaintiff  then  called  Gardner  as  a  witness, 
who  testified  that  Andrew  did  tell  him  at  the  time  and  place 
specified  that  his  father  had  told  him  that  he  had  given  the 
piano  to  plaintiff.  This  was  objected  to  as  immaterial  and 
incompetent,  and  received  under  objection  and  exception. 
Heldy  no  error  ;  that,  while  the  question  was  a  border  one, 
yet  that  the  evidence  may  have  related  to  the  same  conversa- 
tion about  which  Andi'ew  had  testified,  and  certainly  it  bore 
upon  the  subject-matter  of  his  testimony,  and  tended  to  con- 
tradict his  evidence,  and  so  was  competent. 

Leslie  W.  Russell  for  appellant. 
3.  H.  Vary  for  respondent. 


592  MEMORANDA  OF 

MiLLEE,  J.,  reads  for  affirmance.  Church,  Ch.  J., 
Eapallo  and  Andrews,  JJ.,  concur.  Allen,  Folgeb 
and  Earl,  JJ.,  dissent. 

Judgment  affirmed. 


Isaac  D.  Sleight,  Respondent,  v.  The  Citt  op  Ejngston, 

Appellant. 

(Argned  March  19, 1878;  decided  March  26»  1878.) 

Reported  below,  11  Hun,  694. 
M.  Schoonmaker  for  motion. 
S.  i.  Stebbzns  opposed. 

Agree  to  grant  motion  to  dismiss  appeal. 
All  concur.     No  opinion. 
Appeal  dismissed. 


Eberhard  Faber,  Respondent,  v.  Samuel  D.  Hoyet  et 

al.,  Appellants. 

(Argued  February  13, 1878;  decided  March  26,  1878.) 

Ambrose  Monell  for  appellants. 
John  S*  Washburn  for  respondent. 

Allen,  Rapallo,  Andrews  and  Earl,  JJ.,  agree  to 
affirm  without  opinion.  Miller,  J.,  reads  for  reversal  and 
new  trial,  unless  plaintiff  stipulates  to  reduce  damages  to 
nominal  damages.  Church,  Ch.  J.,  concurs  on  ground  that 
a  case  was  not  made  out  for  damages.  Folger,  J.,  concurs 
on  groimd  that  the  basis  for  damages  was  erroneous. 

Judgment  affirmed. 


1 
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First  National  Bank  op  Chittenango,  Eespondent,  v, 

Margaret  Morgan,  Administratrix,  etc..  Appellant.       l^S^ 

A  promifisory  note  made  by  one  of  two  members  of  a  firm  in  the  firm  name 
18  valid  against  the  firm  in  the  hands  of  a  boTia  fide  holder  for  value, 
although  not  made  in  the  partnership  bueinesSv  and  although  the  other 
partners  did  not  consent  to  and  did  not  know  of  the  making  of  the  note. 
The  note  is  presumptive  evidence  that  it  is  valid  business  paper,  and 
was  given  for  a  debt  due  from  the  makers  to  the  payee. 

Where  the  promissory  note  of  a  firm  is  so  given  by  one  of  its  members  for 
the  accommodation  of  the  payee,  as  to  a  boiiaflde  holder  for  value,  with- 
out notice  of  the  actual  relation  of  the  parties,  the  members  of  the  firm 

•  are  bound  as  pnncipals,  and  upon  the  death  of  one  of  them,  an  action 
may  be  maintained  thereon  against  his  pei  sonal  representatives  upon 
showing  the  insolvency  of  the  surviving  partner ;  the  rule  absolving  the 
estate  of  a  joint  surety  upon  his  death  is  not  applicable. 

Getty  V.  Bivsse  (49  N.  Y.,  385),  and  JiUley  v.  Brmon  (67  id.,  160),  distin- 
guished. 

Where  after  the  death  of  one  member  of  a  firm  the  holder  of  a  note  of  the 
fii-m,  without  knowledge  of  the  death,  received  a  new  note  signed  in  the 
firm  name  in  renewal  of  such  note  and  delivered  up  the  same,  hdcU  that 
the  new  nctte  having  been  taken  through  a  mistake  of  fact  was  not  a 
payment  of  the  old  note. 

Also,  Tiddf  that  the  bringing  of  an  action  upon  the  last  note  against  the 
suiviving  partner  and  recovery  of  judgment  thereon,  in  the  absence  of 
proof  of  knowledge  on  the  part  of  plaintiff  at  the  time  of  bringing  the 
action,  that  the  deceased  partner  died  before  the  giving  of  the  note,  was 
not  a  ratification  of  the  transaction  as  a  release  of  the  estate  of  the 
deceased. 

There  is  no  rule  of  law  fixing  the  time  within  which  one  may  discover  that 
a  writing  does  not  express  the  contract  which  he  supposes  it  does,  or 
which  bars  him  of  relief  for  delay  other  than  that  contained  in  the  statute 
of  limitations. 

(Argued  March  18, 1878 ;  decided  March  26, 1878.) 

This  action  was  brought  to  collect  a  debt,  evidenced  by  a 
note  for  $2,500,  dated  September  8,  1869,  made  in  the  firm 
name  of  **  Wm.  Petrie  &  Co.,"  to  the  order  of  **  Bennett  & 
Avery,"  and  indorsed  by  the  latter.     (Reported  below,   6 

Hun,  3460 

The  firm  of   **Wm.  Petrie  &  Co."    was  composed  of 
William  Petrie  and  Samuel  Morgan,  the  latter  being  the 
defendant's  intestate.     The  pai-tnerehip  terminated  by  the 
SiCKBLs.— Vol.  XVIII  75 
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death  of  Morgan  on  the  10th  of  October,  1869.  The  note 
in  suit  was  the  last  but  one  of  a  series  of  notes  commencing 
November  21,  1868,  all  in  form  and  as  to  parties,  alike,  and 
made  by  Petrie  without  consideration,  for  the  benefit  of  the 
payees,  and  without  the  knowledge  or  consent  of  his  partner 
Morgan.  These  notes  had  been  discounted  before  maturity 
in  due  course  of  business,  or  foUowing  the  first  one,  had  each 
been  accepted  in  renewal,  of  the  last  preceding  one,  by  the 
plaintiff  without  notice  of  the  fact,  so  far  as  appears,  that 
they  were  accommodation  notes,  or  of  any  fact  invalidating 
them  or  either  of  them  as  against  any  of  the  parties  thereto. 
Prior  to  the  maturity  of  the  note  in  suit  Morgan  died. 
Plaintiff,  in  ignorance  of  that  fact,  received  another  note  in 
renewal.  After  the  maturity  of  the  last  note  plaintiff  brought 
an  action  thereon  against  the  indorsers  and  against  Petrie  as 
survivor,  and  judgment  was  obtained  therein.  Hdd^  that  it 
appearing  that  plaintiff  took  the  note  bona  fide  and  for  a 
valuable  consideration,  the  fact  that  the  intestate  did  not 
consent  to  or  know  of  the  making  of  the  note  did  not  relieve 
his  estate  from  liability.  (7^.  and  M,  Bank  v.  B.  and  D. 
Bank^  16  N.  Y.,  125,  135  and  cases  cited.)  That  the  note, 
in  the  form  and  under  the  circumstances  in  which  it  was 
offered  and  discoimted  by  plaintiff,  was  presumptive  evidence 
that  it  was  a  valid  business  note  expressive  of  a  debt  due 
from  the  makers  to  the  payees.  ( WhUaker  v.  Brmxm^  16 
Wend.,  505.)  That  the  acceptance  of  the  last  note  and  the 
bringing  an  action  thereon  was  not  a  payment  of  the  note  in 
suit  or  a  ratification  of  it  as  a  release  of  the  estate  of  the 
deceased  partner,  as  it  was  received  through  a  mistake  in 
fact,  and,  so  far  as  appeared,  the  subsequent  proceedings  to 
collect  were  still  under  the  same  mistake  as  to  the  time 
of  the  death  ;  nor  was  the  recovery  of  judgment  a  satisfiac- 
tion  of  the  right  to  enforce  the  claim  against  the  intestate's 
estate.  {Davis  v.  AnahU,  2  Hill,  339.)  That  the  plamtiff 
was  not  chargeable  with  laches  in  not  making  demand  of  the 
estate  of  the  deceased.  The  court  stating  the  rule  as  to 
laches,'  in  such  case  as  above,  citing  BidweLl  v.  Ajstor  Insitr- 
i^ance  Company/  (16  N.  Y.,  263),  and  that  the  rule  absolving 
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tibe  estate  of  a  joint  surety  upon  his  death  did  not  apply, 
but  that  the  co-partners  were,  as  to  plaintiff,  liable  as 
principals,  and  it  appearing  that  Petrie,  the  surviving  part- 
ner was  insolvent  the  action  was  maintainable  against  the 
representatives  of  the  deceased  partner.  (JPqpe  y.  Cole,  55 
N.  Y.,  124.) 

The  court  distinguished  the  case  from  that  of  Getty  v. 
Biime  (49  K  Y.,  385)  and  Bislei/  v.  Broum  (67  id.,  160),  in 
that  plaintiff  had  no  knowledge  of  the  actual  relations  of 
the  parties  to  the  note. 

William  ITenian  for  appellant. 

William.  O  Buger  for  respondenti 

FoLGER,  J.,  reads  for  affirmance. 

All  concur. 

Order  affirmed  and  judgment  absolute  against  defendant. 
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Lesley  E.   Weston,   Respondent,   v.   The  New    Yobk  /|^^/ 
Elevated  Railroad  Company,  Appellant.  /V-^ 

It  18  the  duty  of  a  railroad  corporation  to  remove  snov  and  ioe  from  a  plat-       ^^ 
form  over  which  it  is  necessary  for  passengers  to  pass  in  order  to  reach  /j  ?|  ^, 
its  cars ;  or  to  take  precautions  by  covering'  it  with  ashes  or  other  sub- 
stance,  to  protect  passengers  passing  over  it  from  danger  to  which  other- 
wise they  would  be  exposed. 

This  duty  is  not  performed  simply  by  appointing  servants,  whose  duty  it 
is  to  keep  the  platform  in  a  safe  condition ;  nor  is  it  any  excuse  that  they 
neglected  their  duty. 

A  passenger  has  the  right  to  assume  that  the  corporation  has  performed  its 
duty,  and  that  the  platform  is  safe.  His  going  upon  it  in  order  to  reach 
the  cars  is  not,  therefore,  of  itself^  contributory  negligence. 

(Aligned  March  18, 1878;  decided  March  26, 1878.) 

Tms  was  an  action  to  recover  damagea  for  injuries  flostained 
bj  falling  upon  an  uncovered  platform  between  a  waiting- 
room,  on  defeudant'3  road,  and  its  cars,  over  which  it  waa 
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necessary  for  passengers  to  pass  to  reach  the  cars  ;  which  plat- 
form plaintiff  alleged  defendant  had  negligently  suffered  to 
become  covered  with  snow  and  ice,  rendering  passage  over 
it  insecure  and  dangerous. 

Plaintiff's  evidence  tended  to  show  that  during  the  day, 
and  before  the  accident  in  question  happened,  it  had  snowed, 
and  the  snow  had  been  but  partially  removed  from  the  plat- 
fonn ;  the  surface  was  lumpy  and  uneven,  and  ice  had 
formed  upon  it,  rendering  the  footing  unsafe  and  dangerous. 
Plaintiff,  with  other  persons,  when  the  cars  reached  the 
station,  passed  out  of  the  waiting-room  on  to  the  platform 
to  i-each  the  cars,  when  he  found  the  platform  icy  and  slip- 
pery. According  to  his  testimony  he  proceeded  with  caution, 
but  was  unable  to  keep  his  footing,  slipped  and  fell,  receiving 
the  injury  complained  of.  The  evidence  showed  th^t  other 
persons  at  the  same  time  also  slipped.  Defendant's  counsel 
moved  for  a  nonsuit,  which  was  denied,  and  said  counsel 
excepted.  The  couil:  charged  **that  the  defendant  was 
bound  to  be  on  the  aleii;  during  cold  weather,  and  to  see 
whether  there  was  ice  upon  the  platform,  and  to  remove  or 
make  it  safe  by  sanding  it  or  putting  ashes  upon  it,  or  in 
some  other  manner."  This  was  excepted  to.  The  court  had 
charged  **  that  the  defendant  waa  not  bound  to  keep  its  plat- 
foiin  in  such  a  condition  that  it  would  have  been  impossible 
for  any  passenger  to  slip,  but  in  such  a  condition  that  a  per- 
son using  ordinary  care,  which  people  use  when  not  apprised 
of  danger,  would  not  slip."  Held,  that  the  rule  stated  by 
the  court,  as  applied  to  the  case,  was  proper,  and  not  too 
stringent ;  and  that  the  evidence  justified  the  submission  to 
the  jury  of  the  questions  of  negligence  and  contributory 
negligence ;  that  the  condition  of  the  platform  was  at  all 
times  within  the  notice  of  defendant  and  its  servants,  and 
there  was  no  difficulty  in  making  it  safe. 

Defendant's  counsel  requested  the  court  to  charge,  among 
other  things,  **  that  if  defendant  did  what  ordinary  care  and 
prudence  require  of  any  individual  over  whose  premises  the 
public  ai'e  permitted  to  go,  it  is  not  liable."  The  court 
refused  so  to  charge.     Held,  no  error  \  that  the  degree  of 
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care  imposed  upon  defendant  in  respect  to  passengers  was 
quite  different  from  that  imposed  upon  one  who  simply 
permits  the  public,  by  a  bare  license,  to  go  upou  his  premises^ 
of  which  distinction  the  request  took  no  notice. 

Dudlej/  Field  for  appellant. 

L  T.  Williams  for  respondent. 

Andrews,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Henby  Royce,  Appellant,  v.  Charles  Watrous  et  al.. 

Respondents. 

The  doctrine  of  estopx)el  is  applied  to  promote  Justice  and  fair  dealing, 
never  to  aid  a  fraudulent  purpose. 

(Argued  March  19, 1878 ;  decided  March  26, 1878.) 

This  action  was  brought  to  recover  damages  for  alleged 
breach  of  a  contract  for  the  sale  and  delivery  of  a  quantity  of 
lumber. 

Plaintiff's  evidence  was  to  the  effect  that  he  made  a 
selection  and  agreed  with  defendants  upon  the  price  of  the 
lumber  ;  that  defendants  agreed  to  accept  in  payment  therefor 
the  notes  of  a  third  person,  which  were  delivered  to  them,  and 
they  agreed  to  deliver  the  lumber  at  a  place  specified,  but 
failed  so  to  do.  Defendants  alleged  and  their  evidence 
tended  to  show  that  plaintiff  and  one  Van  Horn  had  entered 
into  a  conspiracy  for  the  purpose  of  procuring  the  lumber, 
and  palming  off  therefor  as  good  the  notes  in  question,  which 
they  knew  to  be  worthless ;  that  defendants  having  learned 
of  the  conspiracy  received  the  notes,  not  in  consummation  of 
the  contract,  but  for  the  purpose  of  instituting  criminal  pro- 
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ceedings ;  that  the  notes  were  worthless  at  the  tin^  and 
had  been  ever  since. 

The  court  directed  a  verdict  for  plaintiff,  hddy  error ;  that 
if  the  juiy  believed  defendants'  version  it  would  con^tute 
a  defense,  not  on  the  ground  of  the  rescission  of  the  con- 
tract for  fraud,  but  on  the  ground  that  no  contract  was 
made ;  that  the  doctrine  of  estoppel  would  not  apply  in 
such  case,  as  it  is  never  a))plied  in  aid  of  a  fraudulent  pur- 
pose, but  to  promote  justice  and  fair  dealing,  and  that  the 
circumstances,  if  so  found,  would  repel  a  ratification ;  that 
the  foiin  of  the  contract  was  not  decisive,  and  although 
plaintiff  was  led  to  believe  by  the  defendants  that  they  intended 
to  agree  to  sell  the  lumber  for  the  notes,  yet  the  question 
remained  whether  they  did  so  agree,  and  if  not,  they  wens 
not  bound  ;  while  if  the  jury  had  found  plaintiff  not  guiltj'^ 
of  the  imputed  criminal  purpose,  especially  if  the  claim  was 
icsorted  to  to  avoid  performance,  or  for  other  improper 
motive  without  justifiable  cause,  a  verdict  for  plaintiff  would 
have  been  demanded ;  but  that  these  were  matters  for  the 

Also  held^  that  if  defendants  were  so  far  implicated  in  the 
criminal  intent  by  aiding  and  abetting  it  and  leading  it  on  as 
to  be  regarded  as  particeps  criminis,  or  if  they  intended  a 
fraud  to  counteract  plaintiff's  fraud,  the  court  would  leave 
them,  where  it  found  them,  and  would  not  aid  one  against  the 
other. 

Douglas  Campbell  for  appellant. 
D,  C.  Brown  for  respondents. 

Per  Curiam  opinion  for  affirmance  of  order  granting  a 
new  trial,  and  for  judgment  absolute  against  plaintiff. 
All  concur. 
Ordered  accordingly. 
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The  People  ex  rel.  John  T.  Rtlet,  Respondent,  v.  Wil- 
liam Waibok  et  al.,  Appellants. 

(Argued  March  19,  1878 ;  decided  March  26, 1878.) 

Samuel  Hand  for  appellants. 
Isaac  L,  Sink  for  respondent. 

Church,  Ch.  J.,  Andrews,  Miller  and  Earl,  JJ., 
agree  to  affirm  order.     No  opinion. 

For  dismissal,  Allen  and  Eapallo,  JJ.;  Folqer,  J.^ 
dissents. 

Order  affirmed. 


LuGT  HooLET  et  aL  v.  Abraham  Gieye  et  al. 

Eugene  L.  Lynch,  Receiver,  etc..  Appellant,  v.  James  E# 

Vail,  Jr.,  Respondent. 

(Submitted  March  19, 1878;  dedded  March  26, 1878.) 

Stephen  II.  OUn  for  appellant. 

R.  P.  Lee  for  respondent. 

Agree  to  affirm.    No  opinioiL 
All  concur. 
Order  affirmed. 


John  J.  Mat  et  al.,  Respondents,  v.  The  National  Bank 

OF  Malone,  Appellant 

(Submitted  March  19»  1878 ;  decided  March  26, 1878.) 

Gilbert^  Badger  <6  Weed  for  appellant. 
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8.  A.  Beman  for  respondents. 


Agree  to  affirm.     No  opinion. 

All  concur,  except  Ea&l,  J.,  dissenting,  and  MrrT^iett^  J.^ 


not  voting. 


Judgment  affirmed. 


Ann  Eliza  Hunteb,  Bespondent,  v.  Mabt  Jake  Hatzield 

et  al.,  Appellants. 

(Argced  Majch  26, 1878 ;  decided  April  %  1878.) 

Eefobted  below,  12  Hun,  381. 

TFi  H.  Robertson  for  motion. 

/.  T.  WiUtams  opposed. 

Per  Curiam  opinion  for  dismissal  of  appeal,  because  of 
default  in  not  having  given  requisite  imdertaking. 
All  concur,  except  Miller,  J.,  absent. 
Judgment  affirmed. 


George  CRAwroRD  et  al.,  Appellants,  v.  Owen  O'Connor 

et  aL,  Kespondents. 

(Argaed  March  20, 1878 ;  decided  April  2, 1878.) 

This  was  an  action  to  foreclose  a  mechanic's  lien  for  mate- 
rials furnished  a  contractor.       • 

The  referee  found  that  at  the  time  of  filing  the  notice  of  lien 
there  was  due  and  unpaid  from  defendants  to  the  contractor 
more  than  the  amount  of  plaintiffs'  claim,  and  directed  judg- 
ment therefor.     Defendants  produced  papers,  signed  by  the 
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contractor,  showing  payment  in  full.  The  contractor,  however, 
testified  that  this  was  not  the  fact ;  that  he  was  paid  some 
money,  and  that  the  amounts  due  plaintifl^  and  others  were 
counted  in  to  make  up  the  balance,  with  a  secret  understanding 
between  him  and  defendants  that  they  should  contest  these 
claims.  The  General  Term  reversed  the  judgment  upon  the 
ground  that  plaintifis'  right  to  recover  depended  on  their  estab- 
lishing fraud,  and  thero  was  no  finding  to  that  effect.  Held^ 
that  a  finding  of  fraud  was  not  necessary,  as  it  did  not  alter 
the  fact  that  there  was,  in  truth,  an  amount  due  and  unpaid, 
and  this  was  sufficient  to  sustain  the  judgment ;  that  the  fraud 
simply  concealed  the  truth,  and  being  exposed,  the  fact  was 
revealed. 

D.  M,  Porter  for  appellants. 

C.  C.  Egan  for  respondents. 

Per  Curiam  opinion  for  reversal  of  order  granting  a 
new  trial,  and  for  affirmance  of  judgment,  entered  on  report 
of  referee. 

All  concur. 

Order  reversed  and  judgment  affirmed. 


Welliam  H.  Bexter,  Respondent,  v.  John  Starin, 

Appellant. 

It  is  the  duty,  as  well  as  the  rig-ht,  of  a  i)er8ony  whose  property  is  endan- 
gered by  the  negligence  of  another,  to  do  what  he  reasonably  can  to 
save  and  pi*otect  it ;  he  cannot  stand  still  and  omit  such  care  as  he  can 
reasonably  and  prudently  take,  and  thus  suffer  a  loss  and  cast  it  upon 
another.  If,  therefore,  while  exercising  such  care  he  is  injured,  the 
person  guilty  of  the  negligence  is  liable. 

Where  a  judge  has  made  a  full  and  fair  charge,  laying  down  the  general 
propositions  of  law  controUing  the  case,  it  is  within  his  discretion  and 
he  may  ordinarily  refuse  to  go  further;  he  is  not  bound  to  charge, 
upon  request  of  counsel,  how  the  jury  shall  find,  if  they  find  one  way  or 
the  other,  as  to  x)articular  facts  in  the  case. 

(Argued  March  29, 1878 ;  decided  April  2, 1878.) 
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This  action  was  brought  to  recover  damages  for  injuries 
sustained  by  a  collision  between  plaintiff's  canal-boat  and  a 
barge  in  tow  of  a  tug  belonging  to  defendant,  through  the 
alleged  negligence  of  defendant's  servants. 

Plaintiff's  boat  was  fastened  to  a  pier  in  the  city  of  New 
York  ;  he  was  on  another  boat  adjoining  his  when  he  saw  the 
tug  and  tow  approaching.  Apprehending  there  might  be  a 
collision,  he  ran  upon  his  own  boat ;  the  barge  struck  the  bow 
of  his  boat,  and  a  piece  of  timber,  torn  off  by  the  collision, 
struck  him  and  broke  his  leg.  The  evidence  as  to  the  negli- 
gence of  the  persons  in  charge  of  the  tug  the  court  held  to  be 
sufficient  to  sustain  the  verdict.  It  was  claimed,  on  the  part 
of  defendant,  that  there  was  contributory  negligence ;  this  waa 
based  upon  the  fact  of  plaintiff's  going  upon  his  boat  when  he 
apprehended  a  collision,  and  thus  putting  himself  in  the  way 
of  danger.  Held^  untenable ;  that  when  plaintiff  saw  his  boat 
in  danger  it  was  his  duty,  as  well  as  his  right,  to  use  reason- 
able exertion  to  save  her ;  that  he  could  not  stand  still  and 
omit  such  care  as  he  could  reasonably  and  prudently  take 
and  thus  suffer  his  boat  to  be  injured  and  cast  the  loss  upon 
defendant ;  that  it  was  for  the  jury  to  determine  whether 
the  act  of  plaintiff  was  a  prudent  and  proper  one.  The 
court  say  there  is  nothing  in  EcJcert  v.  L,  L  li.  R.  Go.  (43 
N.  Y.,  502)  in  conflict  with  these  views. 

The  trial  court  fully  stated  the  law  applicable  to  the  case, 
charging,  among  other  things,  as  follows :  "  A  man  con- 
tributes to  an  injury  himself  when  the  injury  is  one  which  a 
prudent  man  might  well  anticipate  as  resulting  from  the  cir- 
cumstances to  which  he  exposed  himself.  No  speculation 
should  be  entered  into  as  to  whether  it  might  result  in  the 
breaking  of  a  finger  or  the  smashing  of  his  leg.  When  any- 
thing  of  that  character  is  anticipated,  he  is  guilty  of  contri- 
butory negligence  if  he  exposes  himself  in  such  a  way  as  a 
careful  and  prudent  man  would  not."  Defendant's  counsel 
requested  the  court  to  charge,  that  '^  if  plaintiff  knowingly 
and  voluntarily  placed  himself  in  a  position  where  he  was 
liable  to  receive  the  injury  in  question,  he  was  negligent  and 
cannot  recover  for  the  injury  to  himself."     The  court  refused 
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SO  to  charge.  Held,  no  error ;  that  the  charge  made  fairly 
covered  that  requested;  also,  that  the  request  might  haye 
been  properly  loused  under  the  principle  stated  in  head 
note. 

The  court  was  also  requested  and  refused  to  charge  that 
the  fact  that  plaintiff  "  did  receive  the  injury  in  question 
where  he  was  is  proof  that  he  was  liable  to  receive  it  there." 
Held,  no  error ;  that  it  was  a  matter  of  fact,  as  to  which  the 
court  was  not  bound  to  charge  ;  also  that  the  question  for 
the  jury  was  whether,  before  the  accident  happened,  plain* 
tiff  acted  prudently,  which  was  not  controlled  by  what 
occurred  at  the  time  of  the  accident. 

Robert  D.  Benedict  for  appellant. 

W.  W.  Goodrich  for  respondent. 

Eabl,  J.,  reads  for  affirmance. 

All  concur,  except  Allen  and  Kafallo,  JJ«,  absenti 

Judgment  affirmed. 


Geoboe  M.  Olcott,  Assignee,  etc.,  Kespondent,  v.  John 
Geobge  Maclean  et  aL,  Appellants. 

(Ai^ed  March  26»  187S ;  decided  April  2»  1878.) 

Eeported  below,  11  Hun,  394. 
Agree  to  dismiss  appeal.     No  opinion. 
All  concur,  except  Rapallo,  J.,  absent. 
Appeal  dismissed. 
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In  the  Matteb  of  the  Petition  of  Seth  Chapman  to 

Vacate  an  Assignment. 

(Argaed  March  26, 1878 ;  decided  April  2»  1878.) 

Edward  B.  Merrill  for  appellant. 

TFm.  (7.  De  Witt  for  respondent. 

Agree  to  affirm  order.     No  opinion. 
All  concur,  except  Eafallo,  J.,  absent. 
Order  affirmed. 


The  People  ex  rel.  George  M.  Thompson,  Respondent, 
V.  The  Boabd  op  Supervisors  op  Hamilton  County, 
Appellant. 

The  power  given  to  the  comptroller  by  the  act  of  1855  ({  62,  chap.  427, 
Laws  of  1855),  in  case  two  newspapers  were  not  published  in  a  connty, 
to  cause  notices  for  the  redemption  of  lands  sold  for  taxes  to  be  published 
'*in  the  two  newspapers  which  the  comptroller  shall  believe  to  be  most 
generally  circulated  in  such  county,**  was  superseded  as  far  as  the  county 
of  Hamilton  is  concerned  by  the  act  of  1866  (chap.  690,  Laws  of  1866), 
providing  for  the  publication  of  legal  notices  ih  siud  county. 

That  act  left  the  comptroller  no  power  in  any  case  to  designate  the  paper 
unless  both  of  the  papers  named  in  the  act  should  refuse  to  publish,  in 
which  case  he  could  cause  it  to  be  published  in  any  newspaper  in  Fulton 
county ;  unless  both  the  designated  papers  were  willing  to  publish,  a 
publication  in  one  was  sufficient. 

The  power  of  the  comptroller  was  not  restored  by  the  act  of  1870  (chap. 
662,  Laws  of  1870),  repealing  the  Law  of  1866  and  giving  to  the  boaiti 
of  supervisors  the  power  to  designate  a  •*new8pai>er  or  newspapers  "  in 
which  shall  be  published  the  session  laws,  "and  all  legal  notices  and 
advertisements  required  by  the  laws  of  this  State  or  any  local  or  special 
laws  "  to  be  published  in  said  county ;  this  act  gives  the  board  authority 
to  determine  whether  there  should  be  one  or  more  papers,  and  if  they 
determine  that  there  should  be  but  one,  all  legal  noUces  were  required 
to  be  and  are  sufficiently  published  in  that  one. 

Accordingly  Tieldy  where  the  board  of  supervisors  of  said  county,  there 
being  no  newspaper  published  therein,  designated  a  paper  in  Fultcm 
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county,  that  that  was  the  only  paper  in  which  the  comptroller^B  notices 
were  required  to  be  published ;  and  where  the  comptroller  designated 
another  paper  which  published  the  notice,  that  the  dRsignation  was  un- 
authorized and  the  expense  thereof  not  a  proper  county  charge. 
People  ex  rd.  v.  Board  of  J9upervi9ors  (9  H^un,  60),  reversed. 

(Argued  March  28, 1878 ;  dedded  April  9, 1878.) 

This  was  an  appeal  from  an  order  of  General  Term  grant- 
ing a  i>eremptory  mandamus  requiring  defendant  to  re-con- 
vene and  audit  and  allow  plaintiff's  account.  (Reported 
below,  9  Hun,  60.) 

In  1873  the  relator  was  the  publisher  of  the  Hamilton 
County  Journal  a  newspaper  published  in  Fulton  county. 
The  State  comptroller  selected  such  paper  to  publish  the 
notice  for  the  redemption  of  lands  in  Hamilton  county  sold 
for  taxes,  and  at  his  request  such  notice  was  published  therein. 
The  relator  presented  his  bill  therefor  to  defendant  for  audit, 
but  it  was  disallowed.  At  the  annual  meeting  of  defendant 
in  1872  it  designated  the  Hamilton  County  Democrat,  a 
newspaper  published  in  Fulton  county,  as  the  paper  in  which 
the  session  laws,  and  all  legal  notices  and  advei-tisements 
required  to  be  published  in  the  county  of  Hamilton,  should 
be  made  for  the  year  1873.  The  relator  requested  defend- 
ant to  designate  his  paper  also,  but  this  it  refused  to  do. 
There  wjis  no  newspaper  published  in  the  county  of  Hamilton. 

The  action  of  the  comptroller  was  based  upon  the  provi- 
sions of  the  act  (chap.  427,  Laws  of  1855,  §§  61,  62)  requir- 
ing him  to  cause  such  notice  to  be  prepared  for  each  county 
and  to  be  published  in  the  newspapers  designated  by  the 
board  of  supervisors  to  publish  the  session  laws;  and,  in  case  no 
newspapers  had  been  designated,  to  publish  in  two  newspapers 
in  the  county  to  be  selected  by  him,  and  if  there  were  not 
two  newspapers  published  in  the  county  then  *^  in  the  two 
newspapers  which  the  comptroller  shall  believe  to  be  most 
generally  circulated  in  such  county."     Held^  as  above  stated. 

J.  M.  Carroll  for  appellant. 

R.  H.  liosa  for  resj^ondent. 
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Earl,  J.  reads  for  reversal  of  order  of  Greoaral  T^rm  and 
for  affiramnce  of  order  of  Special  Term. 

All  concur,  except  Bapallo  and  Milleb,  JJ.,  absent. 
Ordered  accordingly. 


Ann  T.  Wallace,  Appellant,  v.  Jacob  Ybeblanb  et  aL, 

Executors,  etc.,  Bespondents. 

(Argced  March  29, 1878 ;  dedded  April  9, 1878.) 

J,  M.  Cooper  for  appellant. 

A.  Schoonmaker,  Jr.,  for  respondents. 

Agbee  to  affirm.     No  opinion. 
^^^^\  All  concur,  except  Eapallo,  J.,  absent. 

\\®-^^  Judgment  affirmed. 


John  A.   Clussman,  Bespondent,  t;.  The  IiOKa  Isi^ahd 

Eailwat  CioMPANr,  Appellant. 

(Argued  Marek  29, 1878 ;  dedded  April  9, 1878.) 

Eepobted  below,  9  Hun,  618. 

RobL  S.  Green  for  appellant. 

Tfieodore/JS.  Tomlinaon  tor  respondent. 

Agree  to  affirm.     No  opinion. 

All  concur,  except  Kapallo,  J.,  absent. 

Judgment  affirmed. 
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Chables  W.   Sandford,   Respondent,   v.   Samuel  G. 

Wheeleh,  Jr.,  Appellant 

(Argaed  April  1, 1878 ;  decided  April  9, 1878.) 

Thomas  M.  Wheeler  for  appellant. 

Charles  W.  Sandford  for  refi^xMsdeat. 

Agree  to  affirm.     No.  opinion. 

All  concur,  except  Foloer,  J.,  absent. 

Judgment  affirmed. 


People  ex  rel.  Johk  T.  Hanemak,  Appellant,  t;.  Thb 
Commissioners  of  Taxes  and  Assessments  of  thb 
Crrr  of  New  York,  Respondents. 

(Ar^ed  April  1, 1878;  decided  April  9, 1878.) 

Reported  below,  10  Hun,  255. 

H.  Charles  JJlman  for  appellant. 

Wm.  C  Wbitney,  for  respondents. 

Agree  to  affirm  on  opinion  of  Daniels,  J.  in  court  below. 
All  concur,  except  Miller,  J.,  absent. 
Judgment  affirmed. 


Isaac  B.  Ellsworth  et  al.,  Respondents,  v.  Thb  JSxna 

Insurance  Company,  Appellant. 

(Argaed  April  1,  1878 ;  decided  April  10, 1878.) 

Jcmies  M.  Humphrey  for  appellant. 
Joel  L.  Walker  for  respondents. 
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Agree  to  reverse  without  opinioiu 

Allen,  Rapallo,  Andrews  and  Earl,  JJ.,  concur; 
Church,  Ch.  J.  and  Miller,  J.,  dissent  j  Folgeb,  J., 
absent. 

Judgment  reversed. 


Margaret  M.  Krereler,  Respondent,  v.  Henry  W. 

Thaule  et  al.,  Appellants. 

A  party  who  appeals  to  this  court  from  an  order  granting'  anew  trial  takes 
the  i*isk  of  any  exception  contained  in  the  case  which  might  have  been 
made  a  groimd  of  reversaL  whether  it  was  in  fact  so  made  or  not. 

(Argaed  March  20, 1878 ;  decided  April  16, 1878.) 

This  was  an  appeal  from  an  order  of  General  Term, 
reversing  a  judgment  in  favor  of  defendants,  entered  upon  a 
dccLsiou  of  the  court,  and  granting  a  new  trial. 

The  principal  grounds  for  reversal,  as  appeai'ed  by  the 
opinion  below,  were  based  upon  facts  not  found  by  the  court. 
Heldf  that  as  it  did  not  appear  in  the  order  of  reversal  that 
it  was  upon  the  facts,  it  must  be  deemed  under  the  Code  (§  272) 
to  have  been  upon  the  law  only,  and  the  only  question  to  be 
considered  here  was  whether  the  record  discloses  any  error 
of  law  justifying  the  reversal ;  that  this  court  could  only 
look  at  the  facts  as  found  and  the  exceptions  taken  {poster 
V.  Perach,  68  N.  Y.,  400)  ;  that  the  facts  stated  in  the  opinion 
of  the  General  Term,  but  not  found,  could  not  be  resorted 
to  to  sustain  a  reversal  upon  the  law,  the  only  findings  of 
fact  that  could  be  looked  to  being  those  coutamed  in  the 
decision  of  the  trial  court,  and  that  these  disclosed  no  error 
in  the  conclusions  of  law  of  that  court. 

The  order,  however,  was  sustained  upon  the  ground  that 
the  case  disclosed  some  erroneous  rulings  as  to  the  reception 
of  evidence,  which  were  duly  excepted  to  aud  which  might 
have  been  grounds  for  reversal.  The  court  reiterating  the 
rule  as  above. 
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D.  M.  Porter  for  appellants. 

Peter  Mitchell  for  respondent. 

Bafallo,  J.,  reads  for  affirmance  of  order  granting  a  new 
trial  and  for  judgment  absolute  against  defendants,  on  stipu* 
lation. 

All  concur. 

Judgment  accordingly. 


The  Eleventh  Wakd  Savings  Bank  op  the  Citt  op 
New  York,  Respondent,  t;.  Allen  Hay  et  aL,  Appel- 
lants. 

(Argued  April  4, 1S78 ;  decided  April  16, 1878.) 

Samuel  Hand  for  appellants. 

Amasa  J.  Parker  for  respondent. 

Agkee  to  affirm.     No  opinion. 

All  concur,  except  Milleb,  J.,  absent. 

Judgment  affirmed. 


Allen  Gildebsleeve,  Respondent,  v.  Horace  Landon/ 

Appellant. 

Where  the  credibility  of  a  witness  is  impeached,  his  testimony  cannot  be 
taken  as  conclusive  although  uncontradicted,  and  the  question  of  fact  afl 
to  which  his  testimony  was  given  must  be  submitted  to  the  jury. 

So,  where  the  witness  is  interested  in  the  question,  although  he  is  noi 
directly  imi)eached,  and  his  testimony  is  uncontradicted,  his  credibilty  is 
a  question  for  the  jury,  and  the  court  is  not  warranted  in  directmg  a 
verdict  upon  his  testimony  alone. 

Where  an  admission  in  a  pleading  is  alone  relied  upon  by  the  oppodte 
party  to  establish  a  fact,  any  statement  made  in  connedion  with  the 
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admission^  of  another  fSa^  which  would  nullify  the  effect  of  the  admis- 

Edon,  must  be  also  held  as  estabUshed ;  the  whole  of  the  statement  must 

be  taken  and  construed  together. 
This  rule,  however,  does  not  prevent  the  party  claiming  the  benefit  of  the 

admission  from  dispi'oving  the  fact  so  alleged  in  connection  with  it ;  bo 
-    far  as  the  statement  is  not  disproved  it  is  effectual,  so  far  as  it  is  shown 

to  be  imtrue  it  is  of  no  avail. 
A  chattel  mortgage  valid  in  other  respects  is  not  invalid,  as  against  one 

purchasing  of  the  mortgagor  with  knowledge  of  its  existence,  although 

not  filed  or  renewed. 

(Argued  April  4, 1878 ;  decided  April  16, 1878.) 

This  was  an  action  to  recover  certain  persopal  property 
which  plaintiff  claimed  to  have  purchased  in  good  faith  from 
his  son.  Defendant  claimed  under  a  chattel  mortgage  exe- 
cuted to  him  by  the  son  but  not  filed.  The  course  of  the 
trial  required  plaintiff  to  prove  title. 

The  only  two  persons  who  testified  to  the  sale  of  the 
property  to  plaintiff  were  the  plaintiff  himself  and  his  son  ; 
evidence  was  given  on  the  part  of  defendant  tending  to 
impeach  the  latter.  The  court  directed  a  verdict  for  plain- 
tiff, held,  error ;  the  court  stating  the  rule  as  above,  citing 
Mwood  V.  TT.  U.  Tel  Co.  (45  N.  Y.,  549) ;  Kavanaugh  v. 
Wihon  (70  N.  Y.,  177). 

Defendant  admitted  in  his  answer  that  plaintiff  purchased, 
but  alleged  that  he  did  so  with  knowledge  of  defendant's 
prior  mortgage.  Held,  that  the  statements  must  be  taken 
and  construed  together ;  and,  if  relied  on  to  estal:>lish  the  pur- 
chase, it  must  also  be  held  as  establishing  that  it  was  made 
by  plaintiff  with  knowledge  of  the  mortagage ;  but  that 
plaintiff,  if  he  relied  on  the  admission,  could,  and  it  was 
incumbent  upon  him,  to  disprove  the  allegation  of  knowledge ; 
and,  therefore,  held,  that  as  plaintiff  gave  no  evidence  of 
want  of  actual  knowledge,  save  what  ivas  also  subject  to  one 
or  the  other  of  the  i-ules  above  stated,  the  dh^ection  of  a 
verdict  for  plaintiff  was  error ;  also  held,  that,  although  the 
mortgage  was  not  filed  or  received,  yet  if  defendant  had 
actual  knowledge  of  its  existence,  it  was  valid  against  him. 
{Lewis  V.  Palmer,  28  N.  Y.,  271;  F.  L.  and  T.  Co.  v.  Hen- 
drickson,  25  Barb.,  484.) 
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It.  E.  Andrews  for  appellant. 
Jolm  Cadman  for  respondent. 

FoLOER,  J.,  reads  for  reversal  and  new  triaL 
All  concur,  except  Milleb,  J.,  absent. 
Judgment  reversed. 


WiLLiAH  A.  Guest,  Appellant,  v.  The  Cmr  or  Bbooklyk 

et  al.,  Bespondents. 

€hte8t  V.  CUy  qf  Brooklyn  (9  Hun,  198),  reversed. 
(Argued  April  4, 1878 ;  decided  April  Id,  1878.) 

Bepobted  below,  9  Hun,  198. 
Jofin  J.  Taumsend  for  appellant. 
William  C.  DeWiU  for  respondents. 

Agree  to  reverse  judgment,  and  for  judgment  for  plaintiff 
on  demurrer,  with  leave  to  defendant  to  answer,  on  authority 
of  Townaend  v.  City  of  Brooklyn  {anle^  p.  689). 

All  concur. 

Judgment  accordingly. 


Frederick  W.  Grifftth  et  al.,  Appellants,  v.  Darius  G. 

Mangam,  Bespondent. 

(Argued  April  5, 1878 ;  decided  April  16, 1878.) 

This  was  an  action,  brought  by  a  creditor  of  a  manufac- 
turing corporation  chartered  by  the  laws  of  New  Jersey, 
against  oAe  of  the  stockholders,  to  recover  a  debt  due  from 
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the  corporation  upon  which  judgment  had  been  recovered, 
execution  issued  and  returned  unsatisfied. 

The  action  is  based  upon  a  law  of  that  State,  which  reads 
as  follows :  **  When  the  whole  capital  of  a  corporation  shall 
not  be  paid  in,  and  the  capital  paid  shall  not  be  sufficient  to 
satisfy  the  claims  of  its  creditoi*s,  each  stockholder  shall  be 
bound  to  pay  on  each  share  held  by  him  the  sura  necessary 
to  complete  the  amount  of  such  share  as  fixed  by  the  charter 
of  the  company,  or  such  proportion  of  that  sum  as  shall  be 
required  to  satisfy  the  debts  of  the  company." 

It  appeared  upon  the  trial  of  this  case,  both  by  the  alle- 
gations of  the  complaint  and  the  evidence  received,  that  the 
defendant  had  not,  nor  had  other  stockholders  of  the  com- 
pany, paid  in  full  the  amount  of  capital,  for  which  they 
respectively  held  certificates  and  owned  shares. 

It  was  objected  by  the  defendant  that  on  this  showing 
there  could  not  be  a  recovery  by  these  creditors  against  him, 
a  single  stockholder,  and  that  the  action  necessary  to  charge 
the  defendant  was  one  in  equity,  bringing  in  the  other  stock- 
holdei-s  in  like  predicament  with  him.  It  was  so  held  by 
the  referee  and  the  General  Term.     Held^  no  error. 

The  coiui;,  citing  the  following  authorities  adjudicating  as 
to  a  similar  law  of  this  State.  (1  R.  S.,  600,  §  5;  Morgan 
V.  jr.  Y.  and  A.  li.  R.  Co.,  10  Paige,  290;  Mann  v.  Pentz^ 
3  N.  Y.,  416.) 

The  case  of  hartUU  v.  Brew  (57  N.  Y.,  587)  was  dis- 
tinguished in  this,  in  that  case  the  liability  sought  to  be 
enforced  was  not  one  created  by  statute,  but  a  common  law 
liability^  the  action  being  to  compel  a  stockholder  to  give 
up  to  a  creditor  of  the  corporation  corporate  assets  which 
defendant  had  wrongfully  converted  to  his  own  use. 

TFm.  JP.  MacRea  for  appellants. 

J.  jH".  F.  Arnold  for  respondent. 

FoLGER,  J.,  reads  for  affiimance. 
All  concur.  ^ 

Judgment  affiiined. 
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George  Cochrane's  Executor,  etc.,  et  al.,  Appellants,  v. 
Oliver  B.  Ingersoll,  Impleaded,  etc.,  Bespondeut. 

The  provision  of  the  New  Code  (§  1241),  dedaring  thjit  *'  a  judgment  may 
he  enforced"  in  certain  specified  cases  by  punishing  the  judgment- 
debtor  for  a  contempt,  is  not  imperative ;  the  judgment-creditor  has 
no  claim  de  jwre  that  the  power  should  be  exercised.  Its  exercise  is  in 
the  discretion  of  the  court  to  which  application  is  made ;  and  that  dia- 
crefcion,  when  fairly  exercised,  is  not  reviewable  here. 

(Argued  Apnl  9, 1878;  decided  April  16, 1878.) 

This  was  an  appeal  from  an  order  of  General  Term,  affirm- 
ing an  order  of  Special  Term,  denying  a  motion  for  an 
attachment  against  defendant  Ingersoll  as  for  a  contempt. 
The  application  was  made  under  section  1241  of  the  Civil 
Code,  because  of  alleged  refusal  on  the  part  of  Ingersoll  to 
obey  a  judgment.  Held,  as  above  ;  and  that,  as  the  dis- 
cretion of  the  court  below  seemed  to  have  been  fairly 
ex'^rc^jsed,  the  order  was  not  appealable. 

JP.  V.  R.  Stanton  for  appellants. 

Winc/iesler  Britton  for  respondent. 

Per  Curiam  opinion  for  dismissal  of  appeal. 
A.11  concur. 
Appeal  dismissed. 


Qeorge  p.  Lawrence  et  al.,  Respondents,  v.  Martin  Gal- 
lagher et  al.,  Appellants. 

(Argued  April  10, 1878 ;  decided  April  23, 1878.) 

This  was  an  action  to  recover  defendants'  proportion  of 
the  loss  upon  a  cargo  of  fruit,  one-eighth  of  which  plaintiffs 
alleged  was  sold  to  defendants. 


614  MEMORANDA  OP 

A  memorandum  of  the  sale  was  made  and  signed  bjr 
brokers  acting  for  the  respective  parties.  The  court  held 
that  the  evidence  was  sufficient  to  authorize  a  finding:  that 
the  broker  signing  for  defendants  was  authorized  so  to  do. 
The  authority  of  the  broker  was  to  buy  on  the  "usual 
terms."  Parol  evidence  was  given  that,  by  well-established 
usage  of  the  trade,  the  usual  terms  upon  such  sales  were  that 
the  seller  should  have  control  of  the  property,  and  sell 
at  auction  or  private  sale,  as  he  might  deem  best  for  the 
interests  of  the  parties  concerned,  and  make  up  an  account 
of  sales ;  the  profits  or  loss  to  be  settled  on  rendering 
accounts.  These  terms  were  incorporated  in  the  memoran- 
dum of  sale,  which  was  offered  in  evidence  on  the  trial.  This 
was  objected  to,  on  the  ground  that  it  did  not  constitute  any 
lawfully  authorized  contract,  and  that  if  there  was  an  entry 
on  the  books  that  was  the  best  evidence.  The  objections 
were  sustained ;  to  which  plaintiffs'  counsel  duly  excepted. 
Plaintiffs  were  nonsuited.  Heldy  error ;  that  parol  evidence 
was  proper  to  show  what  were  the  "usual  terms;"  that 
the  contract  was  not  a  wagering  contract,  but  was  valid ; 
that  it  was  not  necessary  to  show  a  delivery  or  offer  to 
deliver  the  property,  as,  by  the  terms  of  the  contract,  it  was 
not  to  be  delivered ;  that  it  could  not  be  said  that  the  entry 
in  the  brokers'  books  constituted  the  contract,  and  it  did  not 
appear  that  there  was  any  entry  or  memorandum  of  the 
contract,  save  the  one  offered. 

Sidney  8.  Harris  for  appellants* 

Wm.  W.  Jfilis  for  respondents. 

Earl,  J.,  reads  for  affirmance  of  order  and  judgment  abso- 
lute  against  defendants  on  stipulation. 
All  concur. 
Judgment  accordingly. 
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Mabt  ^.  HcTNT,  Bespondent,  v.  Eighabd  Chubch  et  aL, 

Executors,  etc.,  Appellants. 

(Argued  April  16, 1878 ;  decided  April  23, 1878.) 

George  F.  Danfarth  for  appellant. 

J.  B.  Adams  for  respondent. 

Agree  to  affirm  on  opinion  of  Special  Term. 
All  concur. 
Judgment  affirmed. 

A  MOTION  was  subsequently  made  for  a  reargument,  on  the 
ground  that  a  point  was  omitted  on  the  argument  which 
would  have  been  fatal  to  the  judgment,  to  wit :  That  the 
action  was  against  the  representatives  of  a  deceased  surety 
upon  a  joint  obligation,  and  that  his  estate  was  not  liable. 
The  court  denied  the  motion,  on  the  ground  that  if  a  reargu- 
ment  was  had  it  would  be  upon  the  original  record,  in  which 
there  was  no  exception  raising  the  point ;  and  so,  it  could 
not  be  considered. 

The  case  oiRialey  v.  Brown  (67  N.  Y.,  160),  distinguished ; 
as  there,  a  motion  was  made  to  revive  the  action  against  the 
personal  representatives  of  a  deceased  defendant,  which 
motion  was  opposed  on  the  ground  presented  here,  and  the 
question  was  fairly  before  the  court  on  the  motion. 

All  concur. 

Motion  denied. 


Hugh  MoCtjlloch  et  al.,  Bespondents,  v.  George  Hoff- 

KAN,  Appellant. 

The  qnestion  as  to  the  saffidency  of  proof  of  loss,  and  of  unavailing  search 
to  authorize  the  admission  of  parol  evidence  of  the  contents  of  a  written 
instrument  is  very  much  in  the  discretion  of  the  trial  coiu^  and  the  case 
must  be  quite  without.proof  to  authorize  an  appellate  court  to  find  error. 

(Argued  April  12, 1878 ;  decided  April  23, 1878.) 
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This  action  was  brought  to  recover  certain  advances  allied 
to  have  been  made  by  plaintiflb,  at  their  bonking-I^ouse  in 
London,  to  a  son  of  defendant,  at  his  request. 

The  testimony  of  one  of  the  plaintifl^  was  taken  by  com- 
mission. He  testified  as  to  the  contents  of  a  letter  alleged  to 
have  been  written  by  defendant  to  the  London  house.  This 
was  objected  to  generally.  The  objection  was  confined  to 
that  part  of  the  answer  in  which  the  witness  spoke  of  the 
contents  of  the  letter.  The  point  was  made  upon  appeal 
that  it  did  not  appear  that  the  letter  referred  to  was  a  genu- 
ine letter  from  defendant.  Held^  that  the  point  was  not  ten- 
able, as  the  objection  did  not  appear  to  be  to  the  introduction 
of  a  letter  not  proved  to  be  defendant's,  but  merely  to  the 
giving  oral  evidence  of  its  contents. 

The  witness  testified  that  the  letter  was  sent  to  one  French, 
at  New  York,  w^ho  testified  that  he  delivered  all  the  papers 
he  received  to  plaintifis'  counsel ;  the  latter  testified  that  it 
was  not  now  in  his  possession.  Both  of  the  witnesses  last 
named  testified  that  unsuccessful  search  had  been  made  for 
the  letter  after  it  was  discovered  that  it  was  missing.  Held, 
that  this  evidence  was  sufficient  to  authorize  the  trial  court 
to  admit  parol  evidence  of  the  contents  of  the  letter,  the 
court  stating  the  rule  as  above. 

Other  questions  were  presented  which  were  disposed  of  on 
the  &cts  of  the  case. 

Samuel  H.  RanddU  tor  appellant. 

Thos.  P.  Hvbbard  for  respondents. 

FoiiGEB,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Kneeuln^d  S.  Townsend,  Administrator,  etc.,  Respondent, 
V.  Charles  O'Connor,  impleaded,  etc.,  Appellant. 

(Ar^ed  A^ril  15,  1878;  decided  April  23, 1878.) 

Disposed  of  on  the  facts  ;  the  court  holding  that  a  mere 
question  of  fact,  determined  below,  upon  conflicting  evidence 
was  involved,  which  was  not  reviewable  here. 

Samuel  Sand  for  appellant. 

William  li.  Martin  for  respondent. 

Earl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Petition  of  the  New  York 
Protestant  Episcopal  Publio   School   to  Yacatb 

Assessments. 

(Ai^ed  April  16, 1878 ;  decided  AprO  26, 1878.) 

Reported  below,  13  Hun,  467. 


George  (7.  Gfene^  for  appellant. 

J".  A»  JBeall  for  respondent. 

Agree  to  affirm  order.    No  opinion. 
All  concur. 
Order  affirmed. 
BicKELfl.— Vol.  XVIII.  78 
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Robert  Eibell,  Bespondent,  v.  The  New  York  Centrai* 
AND  Hudson  Biyer  Bailroad  Company,  Appellant. 

(Argued  April  17, 1878 ;  decided  April  23, 1878.) 

This  was  an  action  to  recover  the  value  of  a  canal-boat 
alleged  to  have  been  destroyed  by  fire  through  the  negligence 
of  defendant. 

The  complaint  alleged  that  plaintiff  was  the  owner  of  the 
boat.  It  appeared  that  he  was  in  possession  at  the  time  of 
the  fire  under  a  contract  of  purchase,  by  which  a  bill  of  sale 
was  to  be  executed  to  him  by  the  vendor,  upon  payment  of 
the  purchase-money  as  specified  in  the  contract,  for  which 
purchase-money  plaintiff  had  given  his  notes.  Plaintiff  had 
expended  money  in  repairing  the  boat.  Upon  the  trial  plain- 
tiff gave  hi  evidence  an  assignment  to  him  from  the  owner  of 
all  claims  against  defendant  growing  out  of  the  fire.  This 
was  objected  to,  but  not  on  the  ground  of  any  defect  in  the 
complaint.  Defendant  moved  for  a  nonsuit  upon  the  ground 
among  others  that  plaintiff  was  not  the  owner  of  the  boat,  and 
did  not  have  such  an  interest  in  it  as  entitled  him  to  maintain 
the  action.  The  motion  was  denied.  Held,  no  error ;  that 
even  if  plaintiff  did  not  have  such  an  interest  at  the  time  of  the 
fire,  the  subsequent  assignment  transferred  to  him  the  claim 
of  the  owner,  and  the  assignment  not  havmg  been  objected  to 
on  the  ground  of  a  defect  in  the  complaint,  in  that  plaintiff 
had  not  brought  this  action  thereon,  but  only  as  owner,  the 
complaint  must  be  considered  sufficient  here  ;  also,  that  at 
the  time  of  the  fire  plaintiff  had  an  interest  which  would 
entitle  him  to  recover  some  damages,  and  therefore  the  motion 
was  .properly  denied. 

Other  questions  were  disposed  of  upon  the  facts  in  the  case, 

William  H.  Adams  for  appellant. 


1  F.  Hawland  for  respondent. 
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Eabl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


EiCHABD  M.  Hoe  et  al.,  Respondents,  v.  Cubtis  6.  Hits- 
set  et  al.,  Appellants. 

(Argaed  April  18, 1878 ;  decided  April  26»  1878.) 

Sarrmd  Hand  for  appellants. 

Eugene  Smith  for  respondents. 

Agreed  to  affirm.    No  opinion. 
All  concur. 
Judgment  affirmed* 


George  H.  Maybury,  Respondent,  v.  The  Homer  and 
Cortland  Gas  Light  Company,  Appellant. 

(Argaed  April  19, 1878 ;  decided  April  26, 1878.) 

M.  M.  Waters  for  appellant. 

Samuel  Hand  for  respondent. 

Agreed  to  affirm.     No  opinion. 
All  concur. 
Judgment  affirmed. 
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Joseph  Agate,   Appellant,  v.   Samuel   S.  Sands,   Sur- 
vivor, etc.,  Kespoudeut.      .       * 

It  seems  that  a  loaa  of  money  to  a  manufacturing  corporation  by  one  of  its 
stockholders,  in  the  absence  of  evidence  to  the  contrary,  justifies  an 
inference  that  the  money  was  applied  to  the  payment  of  the  obligations 
of  the  corporation  in  the  usual  course  of  business. 

In  an  action  therefore,  by  a  ci'editor  of  the  corporation  against  a  stock- 
holder, to  enforce  the  liability  imxK)sed  by  the  general  manu£Eu:turing  act 
(§  10,  chap.  40,  Laws  of  1848)  upon  a  stockholder  who  has  not  paid  for 
his  stock,  evidence  of  a  loan  by  defendant  to  the  corporation  to  an 
amount  equal  to  his  stock  constitutes  a  defense. 

The  fact  that  security  was  taken  for  the  loan  is  immateriaL 

(Argued  April  17,  1878 ;  decided  May  21,  1878.) 

This  action  was  brought  under  the  general  manufacturing 
act  originally  against  the  members  of  a  firm,  of  whom  defend- 
ant  Sands  is  survivor,  to  recover  of  them  as  stockholders 
n  a  manufacturing  corporation,  a  debt  of  the  corporation, 
because  of  their  omission  to  pay  in  the  amomit  of  capital 
stock  subscribed  by  them.  Defendants  set  up  as  a  defense, 
and  proved  that  they  had  discounted  a  promissory  note 
made  by  the  corporation  for  more  than  the  amount  of  the 
subscription  for  stock ;  had  recovered  a  judgment  thereon 
and  execution  had  been  returned  unsatisfied.  It  appeared 
on  the  trial  that  one  of  the  indorsers  upon  the  note,  after  it 
became  due,  gave  to  defendants  a  new  note,  with  another 
indorser  and  with  certain  stock  as  collateiul,  receiving  a 
receipt  stating  that  upon  the  payment  of  the  note  the  col- 
laterals would  be  surrendered.  It  was  claimed  by  plaintiff's 
counsel  that  an  advance  of  .money  without  proof  that  it  was 
used  for  the  payment  of  debts  of  the  corporation  would  not 
exonerate  defendants.  The  opinion  states  the  rule  as  above 
but  holds  that  as  the  point  was  not  raised  below  it  was 
not  necessary  to  determine  it. 

Other  questions  as  to  tlie  rejection  of  evidence  were  dis- 
posed of  upon  the  ground  that  the  exceptions  were  not  suf- 
ficient to  present  them. 
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(7.  Bainbridge  Smith  for  appellant, 

Albert  Mattheics  for  respondent. 

Miller,  J.,  reads  for  affirmance 
All  concur. 
Judgment  affirmed. 


John  Ousby,  Eespondenr,  v.  Edmund  G.  Jones,  Appellant* 

"Where  the  clodngf  clause  in  the  descr^tlon  in  a  deed  smns  tip  the  inten- 
tion of  the  parties  as  to  the  particular  premises  conveyed  it  has  a  con« 
trolling  effect  upon  all  the  prior  phrases  used  in  the  description. 

(Argued  April  17, 1878 ;  decided  M^y  21, 1878.) 

This  was  an  action  of  ejectment.  Both  parties  claimed 
under  a  conunon  source  of  title,  i,  e.,  from  one  Gardner,  and 
the  question  was  as  to  the  south  bounds  of  the  land  formerly 
o^vned  by  Gardner.  By  the  deed  to  him  the  south  boundary 
of  the  land  conveyed  is  designated  as  **land  now  or  lately 
in  the  possession  of  Schuyler  King."  The  description  in  the 
deed  closed  as  follows  :  **  The  premises  hereby  intended  to 
be  conveyed  being  the  east  half  part  of  the  farm  whereon 
Johnson  Babcock,  now  deceased,  formerly  lived,  in  the  town 
of  Tully."  The  deed  to  said  Babcock  gave  the  south  bound- 
ary as  **  a  line  160  rods  from  the  north  line  of  lot  number 
50  in  Tully."  This  was  the  line  as  claimed  by  plaintiff. 
Held^  that  the  last  clause  in  the  description  must  control^ 
and  that  the  iutent  was  to  convey  simply  the  east  half  of  the 
Johnson  Babcock  farm.  The  court  further  held  that  the 
facts  did  not  show  such  an  adverse  possession  in  said  Bab- 
cock, or  such  a  practical  location  as  changed  the  boundary 
line  as  given  by  his  deed« 

Wm.  C.  Buger  and  Wnu  C.  Qoodelle  for  appellant 
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F.  Hisoock  for  respondent. 

FoLGER,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


CoMDON  S.  Thompson,  Assignee,  Etc.,  Eespondent,  v. 
George  A.  Sweet  et  al.,  Appellants. 

"Where  a  sheriff  retains  and  uses  moneys  in  his  hands  during  the  pendency 
of  an  action  to  determine  conflicting  cUilms  thereto,  in  disobedience  of  an 
order  of  court,  entered  upon  stipniation  of  the  parties  directing  a  deposit 
thereof,  he  is  properly  chargeable  with  interest  thereon* 

(Argued  April  24, 1878 ;  decided  May  21, 1878.) 

This  was  an  action  by  plaintiff  as  assignee  in  bankruptcy 
of  Philo  "W.  Porter  to  set  aside  a  judgment  in  favor  of 
defendant  Brown  against  the  bankrupt,  on  the  ground  that  it 
was  obtained  collusively  and  in  fraud  of  creditors ;  also  to 
reach  the  avails  of  property  of  the  bankrupt  in  the  hands  of 
defendant  Sweet,  which  property  was  sold  by  said  defendant 
as  sheriff  upon  execution  issued  upon  said  judgment. 

The  principal  questions  were  disposed  of  on  the  facts.  An 
order  was  entered  upon  stipulation  of  the  attorneys  for  the 
respective  parties  in  the  bankruptcy  court,  by  which  the  sheriff 
was  directed  to  go  on  and  sell  the  property,  bringing  the  pro- 
ceeds after  deducting  expenses  into  said  court  and  depositing 
the  same  with  its  clerk.  The  sheriff  disobej^ed  the  order, 
deposited  the  same  to  the  credit  of  his  private  account,  and 
used  and  employed  the  same  in  his  private  business  ;  he  was 
charged  with  interest,  heldj  no  en'or. 

It  was  claimed  that  the  State  courts  had  no  jurisdiction  of 
the  action.  This  was  decided  adversely  on  authority  of 
Kidder,  Assiffnee,  v.  Hornbin  (72  N.  Y.,  600).  See  also, 
Cook  V.  Whipple  (55  N.  Y.,  150);  Clajlin  v.  Houseman 
(3  Otto,  137). 
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i.  TFl  Thayer  for  appellants, 

Thomas  Carhtt  for  respondent. 

MiLLEB,  J.,  reads  for  affirmance. 

All  concur,  except  Rapallo,  J.,  dissenting ;  CnuBCfH,  Ch. 
J.,  not  voting;  Andbews,  J.,  absent. 
Judgment  affirmed. 


'^ 


ERRATA. 


In  the  third  line  of  head  note  to  Matha  y.  Neidig,  72  N.  T.,  100  ««((12) 
should  be  "  (§  10).**  • 
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ACJCOUNT  STATED. 

An  account  stated  may  be  im- 
peached byevidence  of  fraud  or 
mistake.     TTe/^A  v.  Ghr,  Am.  Bk. 

424 

ACTS  OF  CONGRESS, 

See  BijrxBUFTOT* 


ADMISSIONS  AND  DECLARA- 
TIONS. 

1.  Where  an  admission  in  a  pleading 
is  atone  relied  upon  by  the  oppo- 
site party  to  establish  a  fact,  any 
statement  made  in  connection  with 
the  admission,  of  another  fact 
which  would  nullify  the  effect  of 
the  admission,  must  be  also  held 
as  established ;  the  whole  of.  the 
statement  must  be  taken  and  con- 
strued together.  QUdenleeve  v. 
London.  609 

2.  This  rule,  however,  does  not  pre- 
vent the  party  claiming  the  benelit 
of  the  admission  fi-om  disproving 
the  fact  80  allegeil  in  connection 
with  it ;  so  far  as  the  statement  is 
not  disproved  it  is  effectual,  so  far 
as  it  is  shown  to  be  untrue  it  is  of 
no  avalL  Id, 


ADVERSE  POSSESSION. 

1.  Whoever  enters  upon  land  under 
an  agi*eement  to  purchase  does  not 
hold  adversely  to  the  vendor  until 
his  agi*eement  is  fully  performed 
so  that  he  is  entitled  to  a  convey- 
ance.   In  re  Dept,  Pub.  Parks. 

560 

9.  A  poaseflBian  of  land  is  not  ad- 
verse 80   as   to    render   a  deed 
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thereof  void  for  champerty  under 
the  statute  (1  R.  S.,  739,  §  147) 
unless  it  be  under  claim  of  a 
spediic  title.  id. 

When  evidence  insufficient  to 

show  possession  adverse. 
iSee  Jones  v.  JShnith.  206 


ALIEN. 

LiabUityofcUiensunder  hank- 

rupt  act  for  property  assigned  to  them 
by  bankrupt. 

JSee  Oloott  v.  Maclean. 


ALIMONY. 

1.  On  appeal  to  this  court  fW>m  an 
order  granting  alimony  peivdents 
lite  in  an  action  for  divoi-ce,  the 
question  of  power  in  the  court 
below  is  the  only  one  reviewable. 
Kenivody  v.  Kennedy.  369 

2.  A  complaint  in  an  action  for  lim- 
ited divorce  alleged  that  defend- 
ant, on  vaiious  occasions,  *'  wan- 
tonly and  maliciously  charged  the 

Slaintiff  with  unchastity  and  infi- 
elity  to  her  marriage  vows,"  *  * 
**  that  on  one  occasion  in  Decem- 
ber, 1876,  he  pointed  a  pistol  at 
her  head,  when  angi-y,  apparantly 
with  intent  to  kill  her,**  and  on 
another  occasion  "  ordered  her  out 
of  the  house,  and  said  he  would 
make  it  too  hot  for  her,  and  threat- 
ened to  murder  her ;"  which  acta 
were  without  cause  or  provocation, 
and  that  a  separation  was  neces- 
sary "  to  her  own  existence  "  and 
the  welifare  of  the  children.  The 
relationc.hip  of  the  parties  as  hus- 
band and  wife  was  not  questioned. 
Held^  that  it  could  not  be  determ- 
ined aa  matter  of  law  thai  plaintiff 

79 
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could  not  establish  a  cause  of  action 
under  the  complaint ;  and  that  an 
order  granting'  alimony  to  the 
plaintiff,  based  upon  the  complaint 
and  a  veiitled  petition,  although 
said  allegations  were  denied  or 
met  by  the  answer  and  opposing 
affidavits  .  was  not  review^le 
here.  Id, 

8.  If  the  facts  stated  in  the  com- 
plaint ai'e  clearly  no^  sufficient,  if 
true,  to  constitute  a  cause  of  action, 
aJimony  cannot  be  granted.      Id. 


ANIMAL. 

1.  In  an  action  against  the  owner  of 
a  ferocious  d(^  or  other  animal, 
for  injuries  inflicted  by  it,  the 
aravainen  of  the  action  is  the  keep- 
mg  of  the  animal,  with  knowledge 
of  its  propensities ;  and  as  to  the 
latter,  proof  that  the  animal  is  of 
a  savage  and  ferocious  nature  is 
equivalent  to  express  notice.  Mid- 
Ur  V.  McKesaOn.  195 

2.  The  owner  is  bound  to  keep  the 
animal  secure  at  his  penl,  and  if  it 
does  mischief,  negligence  is  pre- 
sumed. This  presumption  cannot 
be  rebutted  by  pitwi  of  care  on 
the  part  of  the  owner  in  keeping 
or  restraining  it ;  and  he  is  abso- 
lutely liable,  unless  relieved  by 
proof  of  some  act  or  omiasion 
on  the  part  of  the  person  injured. 

/dL 

8.  The  rule,  therefore,  of  non-liabil- 
ity of  a  master  to  a  servant,  for 
injunes  occasioned  by  the  negli- 
gence of  a  co-servant,  cannot  be 
mvoked  to  shield  the  owner  of  such 
an  animal  from  liability  for  injuries 
to  a  servant,  where  a  fellow  ser- 
vant was  negligent  in  not  properly 
fostenlng  the  animal,  or  in  not 
giving  notice  of  its  being  loose. 

Id» 

4.  The  owner  will  not  be  relieved 
from  Uability  by  slight  negligence 
or  want  of  ordinai'y  care  on  the 
part  of  the  person  injured ;  to  con- 
stitute a  defense,  acts  must  be 
proved,  with  notice  of  the  character 
of  the  animal,  which  would  estab- 1 


lish  that  the  injured  {lerson  y<dai»- 
taiily  brought  the  injury  upoa 
himself  Id, 

5.  Defendants  owned  atid  kept  in  an 
inclosed  yard  surrounding  their 
faetorv  a  Siberian  blood^iound, 
vei*y  large  and  ferocious,  which 
was  usually  fastened  up  in  the 
day-time  and  loosed  at  night 
Plaintiif  was  emi>loyeil  in  the  lac- 
toiy  as  night  watchman ;  it  was 
his  duty  to  open  the  gate  to  the 
vard  everv  morning,  (ki  retinn- 
mg  to  the  factory  one  morning  after 
pei*forming  this  duty,  he  was  at- 
tacked by  the  dog  and  seriously 
injured.  In  an  action  to  recover 
damages  for  the  injuries,  it  ap- 
peai*ea  that  it  was  the  custom  of 
6.,  defendant's  engineer,  to  loose 
the  dog  at  night  and  to  fksten  him 
in   the   morning,    and   to   notify 

Slaintiff  when  nie  dog  was  loose. 
To  such  notice  was  given  on  the 
morning  of  the  injiuy,  and  plaintiff 
testifiea  that  he  did  not  )mow  or 
suppose  the  dog  was  loose.  No 
circumstance  was  proved  calling 
for  unusual  precaution  on  his  jmrt. 
Held,  that  it  was  not  incumbent 
upon  plaintiff  to  examine  to  see  if 
the  dog  was  fastened,  and  the  evi- 
dence authorize<l  the  court  to  direct 
a  verdict  for  plaintiff:  that,  to 
wan'ant  a  submission  of  the  ques- 
tion of  contiibutory  negligence  on 
the  part  of  plaintiff,  the  e\'idcnce 
should  have  ixien  sufficient  to  war- 
rant the  jury  in  iinding  actual  no- 
tice that  the  dog  was  loose,  or  at 
least  that  the  plaintiff  had  reason 
so  to  beUeve.  Id, 

6.  Also  Tieid,  that  plaintiff,  by  accept- 
ing the  employment,  dici  not  as- 
sume the  Y^k.  of  such  an  accident ; 
that  the  most  that  could  be  said 
is  that  he  assumed  the  risks  conse- 
quent upon  the  keeping  of  a 
ferocious  dog,  to  be  kept  Ctistened 
np,  save  when  be  wns  otherwise 
notified,  and  beyond  this  he  was 
entitled  to  the  same  protection  as 
oUier  persons.  id. 

7.  One  keeping  a  vicious  dc^  witii 
knowledge  of  its  propensities  is 
liable  for  injuries  caused  by  it 
Negligence  in  the  ordinary  sense 
of  the  woixi  is  not  an  element  of 
the  cause  of  action,  nor  is  contribo- 


INDEX. 


627 


toTV  negligeiioe  a  defenae.  Linyck 
McNaUy.  847 

8.  To  oonstitttte  a  defenao*  it  must 
be  established  that  the  person 
iiijui^l  did  some  act  from  which 
it  miiy  be  afliimed  that  he  brought 
the  iujury  upon  himself.  4d. 

9.  Ordinary  familiarities  with  a  dog 
running  loose,  offered  b^  one  hav- 
ing no  knowledge  of  its  vicious 
propenfflties,  do  not  constitute  neg- 
figence  in  any  sense,  and  will  not 
rdieve  the  owner  from  liability. 

Id. 


ANSWEEL 

APPEAL. 

1.  The  decision  of  the  Spedal  Term 
upon  a  motion  to  vacate  an  attach- 
ment is  reviewable  by  the  General 
Term,  but  an  order  refusing  or 
vacating  an  attachment  is  not  ap- 
pealable to  this  court  in  any  case, 
imless  it  shows  that  it  was  refuse<l 
or  vacated  for  want  of  power ;  and 
an  oixler  granting  an  attachment 
is  not  a^>pealable  unless  it  presents 
a  quesUon  of  law*  or  of  absolute 
le^  light    AHe/$Y,  Meyer,        1 

3.  It  IS  only  where  no  construction 
which  might  be  given  to  the  fiicts 
would  justify  the  order  that  it  can 
be  said  to  be  against  law.         Id. 

8.  An  api)eal  to  this  court  from  an 
order  of  General  Te]*m  granting  a 
new  trial,  in  a  case  tried  by  a  jury, 
will  not  be  entertained  if  any 
material  and  controverted  ques^ 
tion  of  fact  was  involved,  and  the 
General  Term  might  have  granted 
the  ncwtnal  upon  such  question 
of  fact.    Hoarria  v.  BurdeU.     136 

4.  The  apx)ealabi]ity  ef  the  order 
does  not  depend  upon  the  question 
whether  the  new  trial  was  or  was 
not  actually  granted  upon  ques- 
tions of  fact.  It  would  not  be 
appealable,  although  it  should  con- 
clusively appear  tiuit  the  decision 
was  based  upon  questions  of  law 
only.  Id. 


5.  This,  however,  cannot  be  made 
conclusively  to  appear,  as  the 
opinion  of  the  ooort  below  will  not 
be  i^^ifarded  as  conclusive,  and 
there  is  no  authority  for  inserting 
in  the  order  the  ground  of  reversaC 

Id. 

• 

6.  The  granting  of  an  order  opening 
a  judgment  taken  by  default  is  in 
the  discretion  of  the  court  below ; 
and,  in  the  absence  of  evidence  of 
an  abuse  of  this  discretion,  such 
order  is  not  reviewable  hei«.  Zavh 
renoe  v.  JFtaiiey.  187 

7.  Tlie  fact  that  whUe  the  provision 
of  the  new  Code  ((  1()()),  in  re- 
ference to  appeals  to  this  court, 
expressly  excludes  frcm  review 
orders  i*esting  in  discretion,  made 
during  the  pendency  of  an  action, 
no  such  exclusion  is  expi-es^cd  as 
to  such  orders  made  afler  judg- 
ment, does  not  make  the  latter 
appealable.  id. 

8.  The  reason  for  not  entertaining 
appeals  fit>m  orders  iiesting  in  dls- 
ci-etion  is  not  founded  upon  the 
express  restrictions  of  the  Cede, 
but  upon  the  character  of  the  juris- 
diction of  this  coiu*t,  which  is  con- 
fined to  the  review  of  questions  of 
law,  except  where  otherwise  ex- 
pressly authorized.  Jd. 

9.  An  appeal,  however,  from  an  order 
made  afler  judgment,  is  expresslv 

Sit>vided  for  by  section  1337,  which 
eclares  in  substance  that  such 
appeals  bring  up  for  review  only 
questions  not  resting  in  disaetion. 

Jd. 

10.  Where  the  averments  in,  and  the 
frame  of  a  complaint  are  such,  as 
to  affix  to  the  plaintiff  a  leprefcnta- 
tive  character  and  standirg  in  the 
litigation,  and  to  show  that  the 
cause  of  action,  if  any,  devolved 
upon  him  solely  in  that  chui  acter, 
and  whera  the  judgment  in  the 
action  is  in  form  a  recovery  in 
plaintiff's  favor  personally,  or  fails 
to  show  exactiy  whether  it  is  ad- 
judgeil  to  him  lndi^idually,  or  as  a 
representative,  it  is  not  a  subject 
of  review  here ;  the  remedy  is  by 
motion  at  Special  Term  to  amend. 
Been  v.  JShanawn.  292 
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11.  In  an  action  brong'ht  by  fdaintiff 
upon  a  bond  which  the  coropl^nt 
showed  he  claimed  to  hold  as  ex- 
ecutor, plaintiff  offered  in  evidence 
letters  testamentary  issued  to  him 
in  another  State ;   this  was  ob- 

.  Jected  to  on  the  g^und  that  plain- 
tiff did  not  sue  in  his  repi*esen- 
tative  capacity,  the  word  ''as" 
being  omitted  in  the  title.  The 
objection  was  overtoiled.  Plaintiff 
then  offered  in  evidence  an  ex- 
emplified copy  of  the  procf  of 
the  wilL  This,  as  stated  in  the 
case,  was  **  duly  objected  to,"  no 
git>unds  of  objection  were  stated, 
the  objection  wa^  overruled.  It 
was  objected  on  appeal  that  thei*e 
wafi  no  pi'oof  that  the  person  mak- 
ing the  copy  was  authoiized  so 
to  do,  or  that  he  was  the  officer 
he  assumed  to  be.  Held,  that  as 
the  objection  was  not  such  an  one 
as  could  not,  by  any  possibility, 
have  been  obviated  if  it  had  been 
taken  on  the  tnal,  it  could  not  be 
relied  upon  on  appeal.  Td. 


12.  In  an  action  against  the  surety, 
upon  a  bond  conditioned  that  the 
pHncipal  would,  within  two  yeai's, 
cause  all  liens  and  incumbrances 
upon  ceiiain  premises  granted  by 
him  to  the  obligee,  including  a 
certain  mo]*tgage  thereon,  to  Vje 
discharged  of  record,  and  would 
indemnify  and  save  plidntiffhai'm- 
less  thei'efrom,  the  complaint  al- 
leged default  in  payment  of  the 
mortgage,  but  dia  not  ctate  any 
sum  which  the  obligora  ought  to 
have  paid,  but  neglected  to  pay. 
ffeldf  that  the  action  was  upon  a 
bond  conditioned  for  the  i^norm- 
ance  of  a  covenant  —  the  doing  of 
an  act  by  the  principal ;  not  for 
the  payment  of  money;  that  the 
case  was  within  the  provisions  of 
the  Revised  Statutes  (2  R.  8.,  378, 
§6  et  seq,) ;  it  was  necessary  that 
plaintiff  should  assign  in  his  itom- 
plaint  specific  bi-eaches  for  which 
action  was  brought,  that  the  court 
should  assess  the  damages  there- 
by, and  that  judgment  should  be 
for  the  penalty,  with  a  further 
direction  that  plaintiff  have  exe- 
cution for  the  damages 80 assessed, 
but  heldf  that  simply  for  a  failure 
60  to  enter  judgment  an  a^ipeal 
would  not  lie ;  it  was  an  liTegu- 


laHty  to  be  eofreeted  hy  mo- 
tion. Irt 

18.  On  appeal  to  this  ooori  from  an 
order  granting  alimony  pendente 
lite,  in  an  action  for  divorce,  the 
question  of  power  in  the  court 
below  i»  the  only  one  reviewaUe. 
Kennedy  v.  Keimedy.  369 

14.  A  complaint  in  an  action  tor  lim- 
ited divorce  alleged  that  defend- 
ant, on  various  occasions,  **  wan- 
tonly and  maliciously  charged  the 
plaintiff  with  unchastity  and  idfi- 
aelity  to  her  marriage  vows,"  *  * 
**  that  on  one  occasion  in  Decem- 
ber, 1876,  he  pointed  a  pistol  at 
her  head,  when  angry,  ap|)arentiy 
with  intent  to  kill  tier,"  aad  on 
another  occasion  ♦•  ordefed  her  out 
of  the  house,  and  said  he  would 
make  it  too  hot  for  her,  and  threat- 
ened to  murder  her ;"  which  acts 
were  without  cause  or  provocation, 
and  that  a  separation  was  neces- 
sary **to  her  own  existence  "and 
the  welfare  of  the  children.  The 
relationship  of  the  parties  as  hus- 
band and  wife  was  not  questioned. 
Held,  that  it  could  not  be  determin- 
ed as  matter  of  law  that  plaintiff 
could  not  establish  a  cause  of  action 
under  the  complaint ;  and  that  an 
oi*der  panting  alimony  to  the 
plaintiff,  based  upon  the  complaint 
and  a  verified  petition,  although 
said  allegations  wei*e  denied  or 
met  by  the  answer  and  opposini^ 
affidavits  was  not  reviewable 
here.  Id, 

15.  Upon  appeal  to  this  oonrt  f^rom; 
an  order  grantins'  a  new  trial,  the 
appellant  takes  the  risk,  not  oidy 
01  the  questions  considered  by 
the  court  below,  but  of  every 
other  exception  appearing  on  the 
record ;  the  respondent  may  sus- 
tain the  order  upon  showing  any 
legal  error,  whether  noticed  by 
the  court  below  or  not.  Mackay 
V.  Lewis.  .  3S2 

16.  If  such  an  appeal  is  considered 
here  upon  the  merits,  and  the 
couii;  determine  that  there  was 
error  upon  the  trial  requiring  an 
affirmance  of  the  order,  judgment 
absolute  must  be  given  against 'the 
appellant.  id 
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i7.  "Where,  however,  a  party  has 
appealed  under  a  mistake,  and 
belbi«  a  decision  of  the  appeal 
asks  peitnifision  to  withdi-aw  it, 
the  court  upon  being'  satisfied 
that  the  proceeding  was  in  good 
faith,  will  ordinaiily  give  leave  to 
dismiss  the  appeal  on  payment  of 
costs.  Jd, 

18.  A  party  who  appeals  to  this  court 
from  an  order  granting  anew  trial 
takes  the  risk  of  any  exception 
Gontamed  in  the  case  which  might 
have  been  moile  a  ground  of  re- 
versal, whether  it  was  in  fact  so 
made  or  not.    KrekeUr  v.  Thaule, 

608 

19.  The  provision  of  the  New  Code 
(}  1241),  declaring  that  «<a  judg- 

■  ment  may  be  enforced"  in  cer- 
tain specified  cases  by  pimiahing 

'  the  judgment-debtor  for  a  con- 
tempt, is  not  imperative ;  the  judg- 
ment-creditor has  no  claim  dejure 
that  the  power  should  be  exercised. 
Its  exercise  is  in  the  discretion  of 
the  court  to  which  application  is 

,  made ;  and  that  disci*etion,  when 
fairly  exercised,  is  not  reviewable 
here.  Cochraii^s  £xr*  v.  Inger- 
aoO.  613 

20.  The  question  as  to  the  sofliciency 
•  of  proof  of  loss,  and  of  imavaillng 

search  to  authorize  the  admisaon 
of  parol  evidence  of  the  contents 

'  of  a  written  instrument  is  very 
much  in  the  discretion  of  the  trial 
coui't,  and  the  case  must  be  quite 

.  without  proof  to  authorize  an  ap- 
pellate court  to  find  error  McCul- 
lough  V.  Bofffnan,  615 

WJien  flndlTigs  of  fact  will  be 

pnsumed  to  sustain  judgment  entered 
on  report  of  referee. 

See  Meyer  v.  Lathrop.  815 

A  question  not  presented  by 

exception  cannot  be  considered  on, 

/S^  Hunt  ▼.  Church.  (Mem.)  615 
• In  action  to  recover  for  prop- 
erty destroyed  thnnigk  drfendaiU*s 
negligence,  the  complaint  alleged 
ovmership  in  plaintiff;  on  the  trial 
plaijitiff  proved  assignment  frmn 
ovmer  after  loss;  this  vxu  objected 
to  because  of  form  of  complaint;  a 
motion  for  nonsuit  vxis  dented;  held, 


no  error;  that  the  complaint  must  be 
deemed  sufficient  here. 

See  mddcU  v.  N.  Y.  C.  and  H. 
M.  R.  Co.  (Mem.)  618 


ASSAULT  AND  BATTERY. 

In  an  action  for  assault  and  bat- 
tery it  appeared  that  plaintiff  had 
cut  the  grass  upon  the  side,  adjoin- 
ing his  land,  of  a  highway  dividing 
the  fjEOins  of  the  parties.  Defend- 
ants in  the  absence  of  pltdntiff 
went  into  the  highway  and  com- 
menced raking  the  hay  into  piles 
preparatory^  to  removinff  it,  where- 
upon plaintiff  went  with  his  team 
and  wagon  for  the  purpose  of  car- 
rying away  the  hay,  and  thereu}X>n 
the  affray  occmTed.  Defendants 
alleged  in  their  answer  that  one  of 
them  was  owner  of  the  land  on 
which  the  grass  grew,  and  that  the 
alleged  assault  was  committed  in 
resisting  an  attempt  on  the  part  of 
plaintiff  by  force  to  pi^vent  them, 
irom  gathering  the  hay.  Plaintiff 
proved  that  for  several  years  prior 
to  the  occurrence  he  had  mowed 
and  cropped  the  land,  and  exercised 
such  acts  of  ownership  as  were  con- 
sistent with  its  use  as  a  highway. 
It  was  not  disputed  but  that  if  the 
title  was  as  claimed  by  defendants 
they  had  the  right  of  possession 
subject  to  the  public  use.  The 
com-t  rejected  evidence  offered  by 
defendants  showing  such  title,  and 
withdrew  that  question  from  the 
jury.  Held,  error ;  that  assuminfi^ 
the  title  to  be  as  claimed,  defend . 
ants  had  the  ri^ht  to  enter  upon 
the  highway  and  remove  the  hay;^ 
that  there  was  no  proof  of  such  a 
possession  in  plaintiff  at  the  time 
of  the  afirav  as  justified  him  in 
electing  derendants  or  deprived 
the  latter  of  the  ri^ht  to  resist  by 
the  use  of  reasonable  and  neces- 
sary force  an  attempt  by  plaintiff 
to  x)revent  them  f^'om  removing 
the  hay.    Bliss  v.  Johnson.      529 


ASSESSICENT  AND  TAXATION. 

1.  An  award  of  the  commissioners 
of  estimate  and  asseBsment,  ap- 
pointed in  proceedings  under  the 
act  of  1813  (chap.  86,  Laws  of  1813), 
to  acquire  lands  for  a  street  im- 
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?rovement  in  the  citr  of  New 
orlt,  when  confirmed  by  the  Su- 
preme Court,  is  final  and  conclus- 
ive both  upon  the  city  and  the 
owners ;  it  is  in  the  natui'e  of  a 
judgment  and  cannot  be  assailed 
collaterally.  In  re  Jkpt.  of  Public 
Parks,  560 

23.  "Where,  therefore,  an  award  is 
made  to  "  unknown  owners  "  and 
ti^x)n  application  to  the  court  for 
the  payment  of  the  award  there 
appeal's  to  be  conflicting  claim- 
ants, the  only  question  to  be  de- 
termined is,  who  is  the  unknown 
owner  f  \nien  ascertained  he  is 
entitled  to  the  awani  the  same  as 
if  he  had  been  known  and  the 
award  made  to  him  by  name ;  it 
IS  immaterial  whether  he  owned  an 
absolute  fee  or  a  fee  subject  to  a 
public  easement;  the  amount 
awarded  must  be  taken  to  have 
been  made  for  his  interest  what- 
ever it  was.  Id. 

8.  The  power  given  to  the  comp- 
troller by  the  act  of  1855  (j  62, 
chap.  427,  Laws  of  1855),  in  case 
two  newspapera  were  not  publish- 
ed in  a  county,  to  cause  notices 
for  the  ixxlemption  of  lands  sold  for 
taxes  to  be  published  "  in  the  two 
newsimpers  which  the  comptroller 
6hall  believe  to  be  most  generally 
circulated  in  such  county,"  was 
superseded  as  far  as  the  county  of 
Hamilton  is  concerned  by  the  act 
of  1866  (chap.  690,  Laws  of  1866), 
providing  for  the  publication  of 
legal  notices  in  said  county.  Peo- 
pU  ex  rel.  v.  JSuprs.  Hann.  Co,  604 

4.  That  act  left  the  comptrolIeV'tao 
power  in  any  case  to  designate  the 
jmper  unless  both  of  the  papers 
named  in  the  act  should  renise  to 
publish,  in  which  case  he  could 
cause  it  to  be  published  in  any 
newspaper  in  Fulton  coimty;  un- 
less both  the  designated  papers 
were  willing  to  publish,  a  publi- 
cation in  one  was  sufficient.       Id, 

5.  The  power  of  the  comptroUer  was 
not  i-estored  by  the  act  of'  1870 
(chap.  662,  Laws  of  1870),  repeal- 
ing the  Law  of  1866  and  giving  to 
the  board  of  8upei*vi8or8  the  power 
to  designate  a  '"newspwiper  or 
newspapera"  in  which   shall   be 


pablished  the  aeflBunr  laws,  '^snd 
all  legal  notices  and  advertise- 
ments required  by  the  laws  of  this 
State  or  any  local  or  special  laws" 
to  be  published  in  said  county; 
this  act  ^ves  the  boanl  authority 
to  determine  whether  there  should 
be  one  or  more  papers,  and  if  they 
determine  that  there  should  be  but 
one,  all  1^^  notices  were  required 
to  be  and  are  sufficiently  pubtisbe<l 
in  that  one*  Id, 

6.  Accordingly  hdd,  where  the 
board  of  supervisors  of  said  ooan- 
iy^  there  bemgno  newspaper  pub- 
hshed  therein,  designated  a  paper 
in  Fulton  county,  that  that  was  the 
only  paper  in  which  the  comptrc^- 
ler's  notices  were  required  to  be 
published;  and  where  the  comp- 
troller designated  another  paper 
which  pubushed  the  notice,  that 
the  designation  was  unauthorized 
and  the  expense  thereof  not  a 
proper  county  charge.  id, 

When   drfect  in  proceeding 

invalidating  local  aesesstnent  for 
street  improvemcTU  vriU  not  in^xUidaie 
ooTitraet  for  the  toork, 

See  Moore  v.  Mayors  etc,  298 

When  cmnylaint   in   action 

hrmight  to  vacate  certain  aJtsessments 
and  sates  as  a  cUmd  on  title  was  de- 
murred tOf  and  it  twu  claimed  by 
pCaiTttiff  that  by  the  statute  a  con- 
veyance on  the  sale  vaa  premmptire 
evidence  of  regularity.  Heid^  that 
without  dkermining  the  quegtians  in- 
voiced^ the  proper  deposition  vns  to 
overrule  demurrer  and  fequire  an" 
swer, 

j8ee  Ibwnsend  v.  (My  of  BrooJdyn 
(Mem).  589 


ASSIQNHENT. 

1.  This  action  was  brou|^ht  npon  a 
guaranty  of  a  promissory  note, 
which  note,  with  guaranty,  was 
assigned  to  plaintiff  after  ma- 
turity. The  former  holder  of  the 
note  brought  an  action  against  the 
maker  and  defendant  jointly.  De- 
fendant demurred,  and  the  de- 
murrer was  sustained,  with  leave 
to  plaintiff  to  amend  on  payment 
of  costs.  Held,  that  the  court  had 
ix)wer  to  stay  proceedings  in  tiiis 
action  until  the  payment  of  casta 
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In  iha  fbnner  scut,  as  plamtiff  took 
the  claim  subject  to  existing  equi- 
ties ;  that  he  was  not  relieved  from 
the  obligation  to  pay  the  costs  by 
abandoning'  the  former  action  and 
ccmmeneiug  a  new  one ;  and*  that 
the  facts  that  the  former  action 
was  still  nominally  pending,  and 
that  the  maker  of  the  note  was 
Joined  therein,  wera  immaterial. 
Barton  v.  JSpeis  133 

%  A  maker  of  a  note  or  acceptor  of 
i  bUl  negotiating  the  paper  is  not 
411  assignor;  and  the  fact  that 
\here  are  other  parties  contingent- 
W  liable  as  sureties  does  not  afiect 
the  character  of  the  transaction. 
Ccnnatock  v.  Hier.  269 

Under  bankrupt  act,  effect  of 

npon  aitachtnent. 
See  DuJTield  v.  Barton,  219 


ATTACHMENT. 

1.  The  provision  of  the  section  of  the 
Code  authorizing  the  issuing  of  at- 
tachments (Code,  }  227),  which  de- 
clares that  for  the  purposes  of  the 
section  an  action  shall  be  deemed 
commenced  when  the  sunmions  is 
issued,  if  personal  service  of  the 
summons  be  made,  or  publication 
commenced  within  thii*ty  days,  ap- 
ices to  all  courts  having  authority 
to  issue  attachments,  and  therefore 
to  the  Court  of  Common  Pleas  of 
New  York.    Allen  v.  Meyer.        1 

2.  An  application  for  an  attachment 
is  a  motion  within  section  401  of  the 
Code ;  and,  under  the  provision  of 
that  section  (sub.  7)  authorizing 
the  appointment  of  a  refei-ee  to 
summon  and  examine  a  witness 
who  refuses  to  make  affidavit  vol- 
untarily when  required  for  the 
purposes  of  a  motion,  the  deposi- 
tion of  a  witness  may  be  taken  to 
be  used  upon  the  application.   Id, 

8.  Upon  a  motion  to  vacate  an  at- 
tainment under  the  Code,  the 
question  is  not  one  of  jurisdiction, 
but  whether  upon  the  facts  pre- 
sented the  attachment  ought  to 
issue ;  and  this  is  so  when  the  mo- 
tion is  founded  upon  the  alleged 
insufficiency  of  the  affidavits  upon 


which  the  order  for  the  attachment 
was  granted.  Id. 

4.  The  decision  of  the  Special  Term 
uix>n  such  a  motion  to  vacate  an 
attachment  is  reviewable  by  the 
General  Term,  but  an  oitler  refus- 
ing or  vacating  an  attachment  is 
not  appealable  to  this  coui*t  in  any 
case,  unless  it  shows  that  it  was 
refused  or  vacated  for  want  of 
power ;  and  an  oixier  granting  an 
attachment  is  not  appe^able  unless 
it  presents  a  question  of  law,  or  of 
absolute  legal  right.  Id. 

5.  It  is  only  where  no  construction 
which  might  be  given  to  the  facts 
would  justify  the  order  that  it  can 
be  said  to  be  against  law.         Id. 

6  .  An  assignment,  in  proceedings 
under  the  bankrupt  act,  dischai'ges 
the  lien  of  an  attachment,  levied 
within  four  months  of  the  com- 
mencement of  the  proceedings 
upon  property  of  the  bankinipt; 
no  intervention  or  action  of  tha 
court  is  required.  Duffield  ▼. 
Horton.  218 

7.  Defendants  were  indebted  to  one 
6.  The  debt  was  levied  upon 
under  an  attachment  against  G» 
"Within  four  months  thereafter, 
proceedings  in  bankruptcy  were 
instituted  against  G.  He  was  ad- 
judicated a  bunkrupt  Plaintiffs 
were  appointed  his  assignees,  and 
an  assignment  executed  to  them. 
Pnor  to  the  assi^ment,  judgment 
was  recovered  in  the  attachment 
suit,  execution  issued,  and  de- 
fendants, without  knowledge  of  the 
bankruptcy  proceedingpfi,  paid  the 
amount  of  their  debt  to  the  sheriff. 
In  an  action  by  plaintiffs,  as  as- 
signees, to  recover  the  same,  Juldf 
that  the  assignment  transferred 
the  property  as  of  the  day  of  the 
filing  of  the  petition  ;  the  attach- 
ment was  dissolved,  and  the  lien 
thereof  upon  the  property  attach- 
ed discharged  as  of  that  date ; 
that  the  payment  to  the  sheriff  was 
without  authority,  and  did  not  dis- 
charge defendants'  obligation ; 
and  that,  therefore,  they  were 
liable.  Id. 

8.  In  an  action  against  the  members 
of  a  fii*m,  an  attachment  was  issued 
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a^^inst  S.,  one  of  the  partners, 
which  was  levied  upon  the  firm 
I)i'Oi)erty.  The  firm  was  at  the 
time  insolvent  and  soon  after  made 
an  assignment  to  defendant. 
Judgment  was  thei^afber  obtained 
and  execution  issued  in  the  at- 
tachment 8uit»  under  which  the 
sheriff  sold  **  all  the  I'i^ht,  title  and 
interest  which"  S.  had  in  the 
propei-ty  at  the  time  of  the  levy 
of  the  attachment.  Plaintiff  was 
the  purchaser.  In  an  action 
brougnt  to  determine  the  title  to 
the  pi*operty,  heidL,  that  as  the  fii*m 
assets  wei-e  insufficient  to  pay  its 
debts,  the  interest  of  S.  therein  was 
nothing,  and  plaintiff  took  nothing 
by  his  purchase.  Stoats  v.  Brin- 
tow.  264 


ATTORNEYS. 

When  proceedings  to  punish 

for  contempt  not  proper  remedy  far 
abuse  of  confidence  oj  court. 

JSee  People  ex  rel,  v.  ManiaU,  416 


AWARD. 

1.  An  award  of  the  conmiissioners 
of  estimate  and  araessment,  ap- 
pointed in  jiroceedings  under  the 
act  of  1813  (chap.  86,  Laws  of  1813), 
to  acquire  lands  for  a  street  im- 
provement in  the  city  of  New 
York,  when  confirmed  by  the  Su- 
preme Court,  is  final  ana  conclus- 
ive both  upon  the  dty  and  the 
owners ;  it  is  in  the  natui-e  of  a 
Judgment  and  cannot  be  assailed 
collaterally.  In  re  Dept.  of  Fitblic 
Parks.  660 

2.  Where,  therefore,  an  award  is 
made  to  '*  unknown  owners  "  and 
upon  application  to  the  court  for 
the  payment  of  the  award  there 
appeal's  to  be  conflicting  claim- 
ants, the  only  question  to  be  de- 
tei*mined  is,  who  is  the  unknown 
owner  1  When  ascertained  he  is 
entitled  to  the  award  the  same  as 
if  he  had  been  known  and  the 
award  made  to  him  by  name ;  it 
is  immaterial  whether  he  owned  an 
absolute  fee  or  a  fee  subject  to  a 
public  easement;  the  amount 
awarded  must  be  taken  to  have 


been  made  for  his  interest  what- 
ever it  was.  Id. 


BANKRUPTCY. 

1.  An  asEdgnment,  in  pi-oceedings 
under  the  bankinipt  act,  discharges 
the  lien  of  an  attachment,  leviccl 
within  four  months  of  the  com- 
mencement of  the  proceedings 
upon  property  of  the  bankrupt ; 
no  intervention  or  action  of  the 
court  is  required.  Duffidd  v. 
Barton.  218 

2.  Defendants  were  indebted  to  one 
G.  The  debt  was  levied  upon 
under  an  attachment  against  6. 
Within  four  months,  thereafter, 
proceedings  in  bankruptcy  were 
instituted  against  G.  He  was  ad^ 
judicated  a  bankrupt  Plaintiffii 
were  appointed  his  assignees,  and 
an  assignment  executea  to  them. 
Prior  to  the  asfflpnment,  judgment 
was  recovered  m  the  attachment 
suit,  execution  issued,  and  de^ 
fendants,  without  knowledge  of  the 
bankruptcy  proceedings,  paid  the 
amount  of  their  debt  to  the  sheriff. 
In  an  action  by  plaintiffs,  as  as- 
signees, to  recover  the  same,  hdd^ 
that  the  assignment  transferred 
the  property  as  of  the  day  of  the 
filing  of  the  petition  ;  the  attach- 
ment was  dissolved,  and  the  lien 
thereof  upon  the  property  attach- 
ed discharged  as  of  that  date; 
that  the  payment  to  the  sheriff  was 
without  authority,  and  did  not  dis- 
charge defendants'  obligation ; 
and  thaty  therefore,  they  were 
liable.  Id. 

3.  A  State  court  has  jurisdiction  of 
an  action  by  an  assignee  in  bank- 
mptcy,  to  recover  for  property  as- 
signed by  tne  bankrupt,  m  n-aud 
of  the  act.  Oloottv.Mcudean.  223 

4.  Where  such  an  action  was  com- 
menced in  the  Supreme  Court 
against  aliens  and  non-residents, 
an  attachment  issued  and  levied, 
and  the  defendants  appeared  gen- 
erally. Hdd,  that  tne  court  ac- 
quii*ed  jurisdiction  of  the  person 
of  defendants  by  their  appearance 
in  the  action;  and  that  the  fact 

.  that  they  appeared  because  their 
right  to  the  attached  •  property  was 


ind:^z. 
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'  imperiled  by  the  proceedings  did 
not  change  the  legal  effect  of  the 
appearance.  Id' 

5.  Also,  "held^  that  defendants  were 
not  i*eiieved  by  their  alienage  and 
non-residence  from  liablHty  under 
the  act,  as  the  action  was  not  an 
attempt  to  enforce  the  provisions 
of  the  act  in  a  foi'eign  country*  or 
to  divest  a  title  acquired  in  an- 
other country,  but  to  enforce  a  lia- 
bility imposeil  by  the  act  for  a 
violation  of  its  provisions  commit- 
ted here  ;  that  defendants  by  com- 
ing hei'e  and  violating  our  laws 
subjected  themselves  or  their  prop- 
erty, if  found  here,  to  the  reme- 
dies given  by  the  act«  Id, 


State  eourts  have  jurisdiction 


of  action  by  assignee  in  bankruptcy 
to  set  aside  judgment  against  bank- 
.rupt  OS  colltisive  andfraudulenL 
See  Thompson  v.  JSweet.    (Mem.) 
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BANKS  AND  BANKING 

1.  An  indorsement  of  a  promissory 
note  by  a  mariied  woman,  by  its 
terms  charging  her  separate  es- 

■  tate  with  the  payment  of  the  note, 
is  not  a  mortgage  in  any  sense. 
Third  Nat,  Bk.  v.  Blake.        200 

3.  It  is  simply  a  personal  security 
within  the  meaning  of  the  nationiu 
banking  act,  and  a  national  bank 
is  not  prohibited  from  taking  it. 

Id, 

8.  C.  was  carrying  on  business  at 
Buffalo,  doing  his  banking  busi- 
ness with  planitiff ;  he  needed  and 
had  a  line  of  discounts  with  plain- 
tiff, which  he  desired  to  continue, 
but  plaintiff  requested  more  secu- 
rity. Defendant,  who  was  the 
father-in-law  of  C,  I'esiding  in 
Canada,  theroupon  gave  to  plain- 
tiff a  letter  of  credit,  as  follows : 
**"  Please  discount  for  Mr.  Cummer, 
to  the  extent  of  1^,000.    He  will 

e've  you  customers'  paper  as  col- 
teral.  You  can  also  consider  me 
responsible  to  the  bank  for  the 
same."  In  an  action  thereupon, 
heldt  that  an  the  letter  was  am- 
biguous, evidence  of  the  surround- 
iaag  circumstances  was  competent ; 

SiCKELS.— Vol.  XXVIII. 


that  viewed  in  their  light  it  ap- 
peared that  the  letter  was  intend- 
ed as  a  continuing  guai'anty  ;  and 
that,  therefoi-e,  defendant's  lia- 
bihty  did  not  cease  with  the  dis- 
count and  payment  of  the  sum 
stated.  W line's  Bank  of  Buffalo 
v.  Myles.  335 

4.  Also,  hdd,  that  the  statement  as 
to  customers'  paper  was  not  a  con- 
dition or  timitation  upon  the  right 
to  discount,  nor  did  it  limit  or  de- 
fine the  character  of  the  paper  to 
be  discounted;  and  that  defend- 
ant was  liable  for  discounts,  al- 
though not  secured  by  such  col* 
lateral.  Id. 

5.  Also,  hddf  that  a  change  in  the 
business  conducted  by  C,  after 
the  date  of  the  letter  of  credit,  with 
notice  to  plaintiff,  did  not  affect 
defendant's  liability  for  subsequent 
discounts;  that  plaintiff  had  the 
right*  to  rely  upon  the  guaranty 
until  by  B<jme  adequate  notice 
defendant  tci'minatcd  his  liability. 

Id. 

6.  The  drawer  of  a  check,  made 
payable  to  the  order  of  the  payee» 
IS  not  bound  by  a  payment  thereof 
by  the  bank,  upon  a  forged  in- 
dorsement of  the  name  of  the 
payee;  it  is  bound  before  pay- 
ment to  ascertain  the  genuineness 
of  the  indorsement.  Welsh  v* 
Ger.  Ain.  Bank.  424 

7.  A  depositor  owes  no  duty  to  a 
bank  I'equiring  him  to  examine  his 
pass  book  or  rotui^netl  checks,  with 
a  view  to  the  detection  of  forgeries 
in  the  indorsements ;  he  has  a  right 
to  assume  that  the  bonk  before 
paying  his  checks  will  ascertain 
the  genuineness  of  the  indorse- 
ments.  Id. 

8.  Plaintiff,  a  commission  merchant 
doing  an  extensive  business,  upon 
presentation  to  him  by  his  book- 
keeper, who  had  charge  of  his 
pix)duce  and  bank  books,  of  ficti- 
tious accounts  of  sales  of  the  prop- 
erty of  a  customer,  signed  checks 
for  the  amounts,  payable  to  the 
oi"der  of  the  customer,  which 
were  delivered  to  the  book-keeper, 
who  forged  the  indorf^ement  of  the 
customer  and  put  the  checks  in 

80 


634 


iNpmL 


circulatiQn ;  the^  were  paid  by  the 
bank,  charged  m  plaintiflf 'a  pass- 
book and  returned  with  the  other 
vouchers  to  the  book-keeper  upon 
balancing'  the  account,  which  was 
done  monthly.  Plaintiff  did  not 
discover  the  fi*audor  the  forgeries 
until  some  months  thereafter,  and 
immediately  upon  making  the  dis- 
covery notified  the  bank.  In  an 
action  to  recover  the  balance  of 
plaintiff's  deposit*  hdd,  that  the 
fact  that  plaintiff  was  deceived  into 

fiving  the  checks  by  his  book- 
eeper  did  not  make  him  respon- 
sible for  the  subsequent  fraud 
upon  the  bank,  as  his  acts  did  not 
in  a  legal  sense  contribute  there- 
to ;  that  plaintiff  was  not  precluded 
from  disputing  the  right  of  de- 
fendant to  chai*ge  the  checks  to 
his  account,  because  of  the  entry 
thei'eof  in  the  pass-books,  their 
return  with  the  vouchei^  and  re- 
tention without  objection ;  and  that 
a  verdict  for  plaintiff  was  properly 
directed.  Id» 

BETTING  AND  GAMING 


WJien  policy  of  life  insuraiice 


upon  life  of  third  person  is  not  a 
VXLoer  policy, 
See  Ghodwin  v.  Mass,  Mat.  Ins, 
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^—  Purchase  of  interest  in  cargo^ 
toith  pi'ooiso  that  seller  shaU' control 
and  sell  the  goods^  profit  or  loss  to  he 
settled  on  rendering  accounts,  is  not 
a  wagering  contract. 

See  Lawrence  y.GfaUagher.  (Mem.) 
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BILLS,  NOTES  AND  CHECKS. 

1.  The  x>oasessor  of  negotiable  paper 
has  no  better  or  other  title  to  the 
proceeds  arising'  from  the  sale 
thereof  than  to  the  pai>er  itself, 
and  if  he  has  no  title  to  the  latter 
he  can  be  compelled  to  account  to 
the  true  owner  for  the  proceeds. 
Comstock  v.  Hier.  269 

2.  It  is  immaterial  whether  the  pai)er 
is  the  obligation  of  the  paji;y 
entitled  thereto  and  of  no  validity 
in  the  hands  of  the  wrong-doer,  or 
the  obligation  of  a  thii-d  person. 

Id, 


3.  A  maker  of  a  note  or  aooepior  of 
a  bill  negotiating  the  paper  is  not 
an  assignor ;  and  the  fact  that  there 
are  other  parties  contingvsntly  lia- 
ble as  sui*eties  does  not  affect  tlM 
character  of  the  transaction.      Id, 

4.  Plaintiff  indorsed  a  promisBory 
note  ibr  the  accommodiUion  of  the 
makers  for  a  epecial  purpose; 
instead  of  being-  used  for  such  pur- 
pose it  was  transferrad  by  the 
makers  to  defendimts  in  payment 
of  an  antecedent  debt.  Defendants 
transferred  tiie  same  before  ma- 
turity to  a&ona,/l(2eholderfor  value, 
who  collected  it  of  plaintiff.  In  an 
action  to  recover  the  amount  paid, 
hdd,  that  defendants  were  liable; 
that  having  no  titie  or  right  to  the 
note  the  transfer  by  them  was  a 
convendon ;  and  that  it  was  imma- 
terial that  they  acted  in  gt>od  faith 
and  in  ignorance  of  plaintiff's 
rig-hts.  Id, 

5.  Also  held,  that  the  damages  sus- 
tained by  plaintiff  was  the  amount 
he  had  been  compelled  to  pay.  Id, 

6.  It  seems,  that  the  plaintiff  m  saeh 
case  has  an  election  either  to  bring 
an  action  for  the  conversion  of  the 
note,  or  for  money  had  and  re- 
ceived, to  recover  the  money  rea- 
lized by  defendant  on  sale  thereoL 

Id. 

7.  Also  AeZcI,  that  as  defendants  were 
not  assignees  of  the  makers  within 
the  meaning  of  section  391^  d  the 
Code,  that  plaintiff  was  a  compe- 
tent witness  to  prove  transactions 
with  one  of  the  makers  who  was 
dead  at  the  time  of  the  triaL    Id, 

8.  The  makers  ofthe  note  so  indorsed 
executed  to  plaintiff  a  bond  and 
mortgage  secui*ing  this  and  other 
indorsements;  they  were  adjudged 
bankrupts,  and  an  assignee  in 
bankruptcy  appointed.  Plaintiff 
entered  into  an  agreement  with 
the  assignee,  by  which  it  was 
agreed  that  plaintiff  should  take 
the  mortgaged  property  and 
should  take  care  of  cei*taln  paper 
so  indorsed,  inclnding  the  note  in 
question,  so  that  the  general  estate 
of  the  bankru|>t  should  not  be 
charged  therewith,  with  the  pro- 
viso, however,  that  nothing  con* 
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tained  in  tlie  agreement  should 
affect  in  any  manner  plaintiff's 
right  to  defend  a^jpainst  the  note,  or 
his  i-emedies  against  any  person  in 
respect  therato.  Hddf  that  the 
agi-eement  did  not  itilease,  extin- 
guish or  affect  the  plaintiff's  right 
of  action  against  defendants.    Id. 

0.  An  indorsement  of  a  promissory 
note  by  a  manied  woman,  by  its 
terms  charging  her  separate  estate 
with  the  payment  of  the  note,  is 
not  a  mortgage  in  any  sense. 
Third  Nat.  Bk.  y.  Blake.         260 

10.  Whore  the  holder  of  a  note  so 
indorsed  agreed  with  the  maker 
for  an  extension  of  time,  it  being 
part  of  the  agreement  that  the 
mdorser  shouldindorse  a  new  note, 
and  she  thereupon  executed  an 
instrument  stating,  in  substance, 
that  in  consideration  of  the  agi*ee- 
ment  she  consented  to  the  exten- 
sion, and  waived  all  defenses  she 
might  have  in  consequence  thereof, 
hdd,  that  this  was  a  valid  agree- 
ment on  her  part,  based  on  a  suili- 
cient  consideration,  and  was  bind- 
ing ;  that  the  indorsement  being  in 
form  a  choi'ge  u|X)n  her  sepai*ato 
estate,  she  could  deal  with  the 
obligation  as  if  she  were  &fetne 
sole ;  and  that,  therefo]*c,  the  exten- 
sion was  no  defence  in  an  action 
upon  the  indorsement.  Id. 

XI.  The  capital  stock  of  the  plaintiff, 
a  fira  insurance  company,  having 
become  impaii*ed,  the  stockholders 
were  requii'ed,  by  the  suiierin- 
tendent  of  insurance,  to  moke  up 
the  deficiency.  It  was  aiTanged 
between  ceilain  of  plaintiff's  ofii- 
cera  and  P.  &  Co.,  pnvate  bankei's, 
P.  being  also  pl^ntiff's  president 
and  one  of  its  dii*ectors,  that  the 
stockholders  should  give  their 
notes  for  the  amount  required,^ 
which  were  to  be  taken  by  P.  & 
Co.,  and  plaintiff  given  a  cash 
credit  therefoi* — such  ci*edit,  how- 
ever, not  to  be  drawn  upon  any 
faster  than  the  notes  were  -paid; 
the  makera  were  not  to  be  called 
upon  for  payment  unless  the  exi- 
gencies of  the  company  absolutely 
requireii,  and  unless  voluntarily 
paid,  that  they  vreve  to  be  paid  out 
of  dividends.  Notes  were  exe- 
cuted in  pursuance  of  the  agree- 


ment^ payable  at  P.  ft  Co.'s  bank, 
to  the  order  of  the  makers,  and 
indorsed  by  them  ;  they  were  de- 
livered to  plaintiff's  officers  and 
by  them  delivered  to  P.  &  Co., 
who  credited  them  to  plaintiff  and 
charged  to  discounted  bills.  On 
plaintiff's  books  they  were  charged 
to  P.  ft  Co.yis  caFh.  P.,  as  jM'esi- 
dent,  and  pountiff  's  vice-president, 
made  afiida\nt  that  an  amount, 
which  included  that  so  credited, 
had  been  realized  in  cash,  and  was 
absolutely  held  by  plaintiff  subject 
to  no  lien  or  claim,  which  affidavit 
was  forwarded  to  the  supennten- 
dent;  and  altei'wards  a  i<eport, 
under  oath,  was  made  to  nim, 
stating  that  the  stockholders'  notes 
bad  l^n  paid  in  cash  to  plaintiff 
and  amount  deposited  in  bank, 
-  without  any  oonditions  or  reserve, 
and  thereafter  the  superintendent* 
upon  the  strength  of  the  i^epoi-t  and 
the  assurance  of  the  plaintiff's  offi- 
cers, certified  that  his  order  had 
been  complied  with.  Plaintiff's 
board  of  dii'ectors  never  took  any 
action  in  reference  to  the  notes. 
In  plaintiff's  annual  report  for 
1874  the  credit  thus  obtained  was 
reported  as  cash  on  deposit.  In 
June,  1874,  P.  ft  Co.  pledged  the 
notes  to  defendant  as  coUateral, 
and  some  time  after  that  failed, 
owing  plaintiff  a  lai*ge  amount. 
In  an  action  to  recover  the  notes, 
hddf  that  plaintiff  never  had  title 
to  them;  it  had  no  ri^ht  to  take 
them  and  never  authorizcsd  the  tak- 
ing; its  officers,  in  making  the 
aiTangement  and  taking  the  notes, 
were  not  acting,  and  had  no  author- 
itv  to  act,  for  it,  but  acted  as  agents 
of  the  stockholders ;  also,  that  if 
|)laintiff  took  title,  it  parted  thei^e- 
with  to  P.  ft  Co. ;  no  formal  au- 
tLoiization  of  its  board  of  directoi*s 
was  ncessary  for  that  purpose ;  its 
managing  officers  could  negotiate 
the  notes  without  such  action ;  and 
that,  therefore,  the  complaint 
should  have  been  dismissed.  Bl. 
B.  Iris.  Co,  y.  N.  T.  J3.  L.  and 
Tr.Co.  282 

12.  In  an  action  for  the  conversion 
of  a  promi8soi*y  note  the  measure 
of  damages  is  the  face  of  the  note 
and  interest,  unless  it  appear  that 
it  is  of  less  value,  because  of  some- 
thing which  legitimately  impaira 
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,  or  dimhushes  its  valne  or  affects 
its  validity.     Thayer  v.  Maniey, 

13.  The  rale  is  the  same  whether  the 
note  is  that  of  the  plaintiff  or  of  a 
thiitl  pei*8on..  Id, 

14.  Where  in  an  actioA  for  the  con- 
veraion  of  three  niSes  made  by 
plaintiff,  it  appeared  that  defend- 
ant refused  to  deliver  up  the  notes 
on  demand;  that  after  the  action 
was  commenced,  but  before,  trial 
one  of  the  notes  became  due,  and 
that  all  of  them  were  still  in  the 
possession  of  iMaW.  Hddf  that 
aa  when  the  action  was  brought 
defendant  had  it  in  his  x>ower  to 
dispose  of  the  notes  to  a  bona  fide 

.  holder  in  whose  hands  they  would 
have  been  valid,  and  plaintiff  was 
then  entitled  to  recover  the  actual 
dama^  which  might  accrue  to  him, 

-  this  right  was  not  impaired  by  the 
subsequent  maturity  of  one  of  the 
notes  before  a  transfer ;  aJso  that 

«  as  the  judgment  and  a  satisfaction 
thereof  would  transfer  title  to  the 
notes  to  defendant,  plaintiff  was 
entiUed  to  recover  the  full  value ; 
but  that  to  avoid  circuity  of  action 
a  provision  should  be  incorporated 
in  the  judgment  giving  to  defend- 
ant the  right  to  cancel  and  return 
the  notes  as  a  satiafiifition  of  the 
damages.  Id* 

15.  The  drawer  of  a  check,  made 
payable  to  the  order  of  the  payee, 
IS  not  bound  by  a  payment  thei*eof 
by  the  bank,  upon  a  forged  in- 
dorsement of  the  name  of  the 
payee;  it  is  bound  before  pay- 
ment to  ascertain  the  genuineness 
of  the  indorsement.  Wdih  v. 
Qer,  Am,  Bank.  424 

16.  A  depoeitor  owes  no  duty  to  a 
bank  requiring  him  to  examine  his 
pass  book  or  i*etumed  checks,  with 

.  a  view  to  the  detection  of  forgeries 
in  the  indorsements ;  he  has  a  right 
to  assume  that  the  bank  betore 
paying  his  checks  will  ascertain 
the  genuineness  of  the  indorse- 
ments. Id, 

17.  Plaintiff,  a  commission  merchant 
doing  an  extensive  business,  ux)on 
pi<esentation  to  him  by  his  bobk- 

.  keeper,  who   had  chai-ge  of  his 


produce  and  bank  books,  of  ficti- 
tious accounts  of  sales  of  the  prop- 
erty of  a  customer,  signed  checks 
for  the  amounts,  payable  to  the 
oi*der  of  the  customer,  which 
were  delivered  to  the  book-keeper, 
who  forged  the  indorsement  oi  the 
customer  and  put  the  checks  in 
ciixsulation ;  they  were  paid  by  the^ 
bank,  charged  m  plaintiff's  pass- 
book and  i^umed  with  the  other 
vouchei-s  to  the  book-keeper  upon 
balancing  the  account,  which  was 
done  monthly.  Plaintiff  did  not 
discover  the  fraud  or  the  foi'geries 
until  some  months  thereafter,  and 
immediately  upon  making  the  dis- 
covery notified  the  bank.  In  an 
action  to  recover  the  balance  of 
plaintiff's  deposit,  held,  that  the 
met  that  plaintiff  was  deceived  into 

fiving  the  checks  by  his  book- 
eeper  did  not  make  him  respon- 
sible for  the  subsequent  fi-aud 
upon  the  bank,  as  his  acts  did  not 
in  a  legal  sense  contribute  there- 
to ;  that  plaintiff  was  not  precluded 
from  disputing  the  right  of  de- 
fendant to  charge  the  checks  to 
his  account,  because  of  the  entry 
thereof  in  the  pass-books,  their 
return  with  the  vouchera,  and  re- 
tention without  objection  ;  and  that 
a  vei*dict  for  plaintiff  was  properly 
directed.  Id. 

18.  Where  a  joint  and  several  prom- 
issory note  is  signed  by  three  per-. 
sons  as  makei-s,  to  the  signature  of 
the  last  signer,  the  word  **  surety  • 
being  added,  the  presumption  is 
that  ne  is  surety  for  the  other  two ; 
this  presumption,  however,  is  not 
conclusive ;  it  may  be  shown  that 
he  was  in  fact  surety  for  only  one, 
and  that  the  other  signer  was  also 
surety.    JSayles  v.  JSitas.  563 

19.  A  joint  and  several  promissory 
.  note  executed  by  B.  and  by  plain- 
tiff was  indorsea  by  defendant  and 
then  negotiated,  subsequently  at 
the  request  of  the  maker,  and  with- 
out knowledge  that  plaintiff  was 
surety  for  B.,  defendant  signed  the 
note  as  maker,  addfng  to  his  «g- 
nature  thewoi^d  "surety."  Plain- 
tiff paid  the  note  and  brought  this 
action  for  contribution,  claiming 
that  the  parties  were  in  fact  co- 
sureties for  B.  ffdd,  that  it  ap^ 
peared  both  by  the  circumstances 
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and  the  words  of  the  contract  that 
defendant  intended  to  limit  his  lia* 
bility  to  that  of  surety  for  both 
the  other  makers,  and  thai  the  ac> 
tion  was  not  maintainable.        Id, 


20.  A  promissory  note  made  hj  one 
of  two  members  of  a  firm  m  the 
firm  name  is  valid  against  the  firm 
in  the  hands  of  a  b(ma  fide  holder 
for  value,  although  not  made  in 
the  partnership  business,  and  al- 
though the  other  partners  did  not 
consent  to  and  dia  not  know  of  the 
making  of  the  note.  The  note  is 
pitisumptive  evidence  that  it  is 
valid  business  pajier,  and  was 
given  for  a  debt  due  from  the 
makers  to  the  payee.  JP^irst  Nat. 
Batik  V.  Morgajh,  593 

21.  "Where  the  promissory  note  of  a 
firm  is  so  given  by  one  of  its  mem- 
bers for  the  accommodation  of  the 
pavee,  as  to  a  honafl^  holder  for 
value,  vnthout  notice  of  the  actual 
relation  of  the  pai'ties,  the  mem- 
bera  of  the  firm  ai'e  bound  as 
principals,  and  ux)on  the  death  of 
one  of  them,  an  action  may  be 
maintained  thereon  against  his 
peisonal  representatives  upon 
showing  the  insolvency  of  the  sur- 
viving partner ;  the  rule  absolving 
the  estate  of  a  joint  surety  upon 
his  death  is  not  applicable.        Id, 


22.  Where  after  the  death  of  one 
member  of  a  firm  the  holder  of  a 
note  of  the  firm,  without  knowl- 
edge of  the  death,  received  a  new 

•  note  signed  in  the  firm  name  in  re- 
newal ci  such  note  and  delivered 
up  the  same,  hdd^  that  the  new 
note  having  been  taken  through 
a  mistake  of  fact  was  not  a  pay- 
ment of  the  old  note.  Id. 


28.  Also,  hddt  that  the  bringing  of  an 
action  upon  the  last  noto  against 
the  SU1 VI ving  partner  and  recovery 
of  judgment  thereon,  in  the  ab- 
sence of  pi'oof  of  knowledge  on  the 

^  part  of  plaintiff  at  the  time  of 
bringing  the  action,  that  the  de- 
ceased nartner  died  befora  the  giv- 
ing of  toe  note,  was  not  a  ratifica- 
tion of  the  transaction  as  a  release 
of  the  estate  of  the  deceased.    Id. 


BILL  OF  LADIKG. 

Where,  upon  the  delivery  of  goods 
to  a  carrier  for  titinsportation,  and 
before  shipment,  a  receipt  or  bill 
of  lading  is  delivered  to  the  ship- 
per, and  received  by  him  wifhodt 
objection,  he  is  chargeable  with 
notice  of  its  contents,  and  is  bound 
by  its  terms  $  prior  parol  negotia- 
tions cannot  be  resorted  to  to  vary 
them.  HiU  y.  Syr.^  B.  and  N.  Y. 
B.ACO,  851 


BINGHAMTON  (CITY  OF). 

1.  PnbUc  powers  or  trusts  devolved 
by  law  or  charter  upon  the  common 
oouncU  or  governing  body  of  a  mu- 
nicipal corporation,  to  be  exei*cised 
by  it  when  and  in  such  manner  as 
it  shall  judge  best,  cannot  be  dett- 
gated  by  such  body  to  others. 
BirdsaU  v.  Clark.  78 

2.  By  the  charter  of  the  city  of  Kng- 
hamton  ($14,  title  8,  chap.  291, 
Laws  of  1867,  as  amended  by  chap. 
53,  Laws  of  1870),  it  is  provided  that 
the  building  and  maintaining  of 
sidewalks  shall  be  done  at  the  ex- 
pense of  the  adjoining  premises, 
and  thai  when  the  common  council 
order  work  to  be  done,  and  cause 
notice  to  be  served  on  the  owner  or 
person  in  xxwsession,  if  it  shall  not 
be  done  within  the  time  specified, 
'*  the  common  council  shall,  by  con- 
tract  or  otherwise,  cause  it  to  be 
done.**  The  common  council i>assed 
a  general  resolution  directing  the 
superintendent  of  streets,  when  the 
owner  neglects  to  do  work  by  the 
time  specified,  **  to  cause  the  same 
to  be  done.**  In  an  action  to  re- 
strain the  superintendent  of  streets 
from  doing  work  ordered  to  be  done 
in  the  repair  of  a  sidewalk  in  front 
of  plaintiff's  premises,  held,  that 
ssia  resolution  was  illegal  and 
void;  that  the  chaHer  I'equired, 
and  the  owner  was  entitled  to,  the 
exercise  of  the  judgment  and  dis- 
cretion on  the  part  of  the  common 
council  in  each  case  as  to  the 
method  of  doing  the  work,  which 
they  could  not  delegate  to  another ; 
and  that  the  action  of  the  common 
council  in  determining  the  manner 
of  dcnng  the  work,  as  it  involved 
the  expenditure  of  money,  was 
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quired  to  be  taken  in  the  manner 
prescribed  by  the  ch«rt8r  in  said 
case.   (TiUei,  $11.)  Id. 


BONA  FIDB  HOLDER. 

1.  A  purchaser  for  value  of  stolen 
negotiable  securities  will  be  pro- 
tected unless  the  drcumstaoces 
are  such  that  an  inferenee  can 
furly  and  legitimately  be  drawn 
thai  the  purchase  was  made  in 
bad  faith  or  with  notice  of  defec- 
tive title  in  the  seUer;  to  defeat 
his  title  it  is  not  sufficient  to  show 
that  a  prudent  man  would  have 
been  put  upon  inquiry,  or  that  he 
was  negligent,  or  did  not  exert  a 
proper  degree  of  caution.  Dutch, 
Co,  MuU  Ina.  Co,  v.  Haehfield, 

226 

2.  In  an  actioa  to  recover  poaaession 
of  certain  bonds  of  the  city  of 
Ponghkeepsie,  which  had  been 
stolen  from  plaintiff  and  sold  to 
defendants,  as  a  circumstanoe  in- 
dicative of  bad  &ith«  plaintiff 
jyroved  that  defendants  had  pur- 
chased of  the  same  person,  of 
whom  they  puivhased  the  bonds  In 
question,  another  bond  which  had 
been  stolen,  one  of  the  defendants, 
as  a  witness  in  their  behalf,  after 
giving  evidence  of  the  circumstan- 
ces under  which  the  other  bond 
was  purchased,  and  the  explana- 
tion made  b^  the  seller  which  was 
consistent  with  but  not  decifdve  of 
innocence,  was  asked  "were  you 
satisfied  with  tiie  explanation 
^ven?"  This  was  objected  to 
and  excluded.    Heldf  error.     Id. 

8.  Defendants  were  brokers  in  New 
York.  It  was  proved  as  a  sus- 
picions circumstance  that  instead 
of  offering  them  for  sale  in  that 
market  they  offered  them  in  the 
cities  of  Poughkeepne  and  Albany. 
Defendants  offered  to  prove  the 
usual  coui-se  of  brokers  in  such 
cases,  which  was  excluded.  Held, 
error;  as  the  evidence  was  legiti- 
mate in  answering  the  imputation 
of  nnusual  conduct  on  thSr  part. 

Id. 

4.  A  promissory  note  made  by  one 
of  two  members  of  a  firm  in  the 
firm  name  is  valid  against  the  firm 


in  the  hands  of  a  hnna  JldehMer 
for  value,  although  not  made  in 
the  pai*tner8hip  business,  ami  al- 
though the  other  partners  did  not 
consent  to  and  did  not  know  of  the 
making  of  the  note.  The  note  is 
pi^sumptive  evidence  that  it  is 
valid  business  paper,  and  was 
given  for  a  debt  due  irom  the 
makers  to  the  payee.  .First  Nat. 
Bank  v.  Motyaiu  59B 

• 

6.  Where  the  promissory  note  Of  a 
firm  is  80  given  by  one  of  its  mem- 
bers for  the  accommodation  of  the 
pavee,  as  to  a  bona  fide  holder  for 
value,  without  notice  of  the  actual 
relation  of  the  parties,  the  mem- 
bers of  the  finn  are  bound  as 
principals,  and  upon  the  death  of 
one  of  them,  an  action  may  be 
maintained  thereon  against  his 
peiBonal  representatives  upoa 
showing  the  insolvency  of  the  sur- 
viving partner ;  the  rule  absolving 
the  estate  of  a  joint  surety  upon 
his  death  is  not  applicable.       Id, 


BOND. 

1.  A  debt  Txpcm  a  bond  has  its  sUns 
whci-e  the  bond  is,  not  where  the 
obligor  resides,  and  when,  there- 
fore, a  non-resident  owner  of  a 
bond  dies  out  of  the  State,  leaving 
the  bond  in  this  State,  and  leav- 
ing a  will  of  pei^sonal  property 
executed  according  to  the  laws  of 
the  State  where  he  resided,  whidlk 
is  duly  admitted  to  probate  there* 
the  bond  is  assets  m  the  county 
where  it  is;  and,  although  the 
obligor  resides  out  of  the  oounty, 
the  presence  of  the  bond  gives  to 
the  surrogate  of  the  county  juris- 
diction to  issue  letters  teBtamen- 
tary,  upon  production  of  a  copy 
of  the  will  duly  authenticated  as 
provided  by  the  statute.  (Laws  of 
1830,  chap.  820,  }  16.)  Been  v. 
Shannon.  292 

2.  In  an  action  against  a  surety 
upon  a  bond,  for  the  breach  of  a 
condition  other  than  for  the  pay- 
ment of  money,  the  statute  re- 
quires (2  R.  S.,  878,  }  5,  «e  9eq,) 
that  there  should  be  proof  of,  and 
a  finding  of  the  actual  damages 
sustained,  and  though  judgment 
be  entered  for  the  penalty,  thai 
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there  shotild  be  farther  judgment 
for  execution  for  the  damans 
aaeemed ;  the  i'>enalty  is  the  Hmit 
beyond  which  the  liability  of  the 
surety  will  not  go  if  he  is  pi*otnpt 
to  pay  it,  and  actual  damage  only, 
up  to  the  amount  of  the  jienalty 
and  interest  thereon,  can  in  any 
case  be  recovered.  Id. 

8.  In  an  action  brought  by  pliuntilT 
upon  a  bond  which  the  complaint 
showed  he  claimed  to  hold  as  ex- 
ecutor, plaintiff  offered  in  evidence 
letters  testamentary  issued  to  him 
in  another  State ;  this  was  ob- 
jected to  on  the  ground  that  plain- 
tiff did  not  sue  in  his  represen- 
tative capacity,  the  worn  ''as" 
being  omitted  in  the  title.  The 
objection  wasoven'uled.  PlaintilT 
then  oHered  in  evidence  an  ex- 
emplified copy  of  the  proof  of 
the  will.  This,  as  stated  in  the 
case,  was  "  duly  objected  to,**  no 
grounds  of  objection  were  stated, 
the  objection  was  overruled.  It 
was  objected  on  appeal  that  theit} 
wafl  no  pi-oof  that  the  person  mak- 
ing the  copy  was  anthoiized  bo 
to  do,  or  that  he  was  the  oilicer 
he  assumed  to  be.  Held,  that  as 
the  objection  was  not  such  an  one 
as  could  not,  by  any  possibility, 
have  been  obviated  if  it  had  been 
taken  on  the  trial,  it  could  not  be 
relied  uy)on  on  appeal.  Id. 

4.  In  an  action  against  t^e  surety, 
upon  a  bond  conditioned  that  the 
•pidncipal  would,  within  two  years, 
cause  all  liens  and  incumbi-ances 
tipon  certain  premises  g^-anted  by 
bim  to  the  obligee,  including  a 
certain  mnrtgti^  thereon,  to  >)e 
discharged  of  I'ecord,  and  would 
indemnify  and  save  plaintiff  harm- 
less therefrom,  the  complaint  al- 
leged default  in  payment  of  the 
mortgfa^,  but  did  not  state  any 
sum  which  the  obligors  ought  to 
have  paid,  but  neglected  to  pay. 
Hddf  that  the  action  was  upon  a 
bond  conditioned  for  the  perform- 
ance of  a  covenant — the  doing  of 
an  act  by  the  principal ;  not  for 
the  payment  of  money;  that  the 
case  was  within  the  provisions  of 
the  Revised  Statutes  (2  R.  S.,  378, 
§  6  e^  seq.) ;  it  was  necessary  that 
plaintiff  should  assign  in  his  com- 
plaint specific  breaches  for  which 


action  was  brought,  that  the  court 
should  assesb  the  damages  thei'e- 
by,  and  that  iudgment  should  be 
for  the  penalty,  with  a  fuilher 
direction  that  plaintiff  have  exe- 
cution for  the  damages  so  assessed, 
but  held,  that  simply  for  a  failui'e 
so  to  enter  judgment  an  appeal 
woidd  not  lie ;  it  was  an  iii'egu- 
larity  to  be  corrected  by  mo- 
tion. Id, 

5.  The  mortgage  referred  to  In  the 
bond  was  also  upon  other  lands 
than  those  conveyc<l  to  plaintiff, 
and  the  principal  obligor  was  only 
bound  to  pay  a  poHion,  how  much 
did  not  appear.  The  mortgage 
was  foreclosed,  and  a  part  of  the 
land  conveyeil  to  plaintiff  sold  at 
foreclosure  sale,  how  much,  or 
what  was  its  value,  did  not  ai> 
pear.  Damages  wei*e  assessed  by 
casting  interest  on  the  amount 
name<I  as  the  penalty.  Heldf 
error;  that  there  should  have 
been  pi-oof  of  the  amount  of  the 
actual  damages.  Id. 

G.  As  to  what  is  the  quantum  of 
damages  in  such  case,  whether 
the  viuue  of  the  piece  of  land  sold, 
at  time  of  sale,  oi*  the  amount  of 
consideration  paiil  therefor  and 
interest ;  and  as  to  whether  a 
delay  on  the  pai-t  of  plaintiff  to 
prosecute  will  affect  the  amount 
which  he  may  recover,  guCBre.   Id. 

Purchaser fnrixilfte  of  stolen 

negotidUs  boTids,  uTien  protected. 

/See  Dutch  Co.  Mut.  Ins.  Co.  v. 
nachfidd.  226 


BOUNDARIES. 

1.  Where  a  deed  contains  an  accu- 
rate description,  by  pei-manent 
boundaries  capable  of  being  ascer- 
tained, a  general  refei-ence,  in  ad- 
dition, to  the  premises  as  in  the 
possession  of  tne  ^n'antor  or  gran- 
tee will  not  pass  title  to  lands  out- 
side of  the  boundaries  gfiven ;  the 
more  cei*tain  and  pennnnent  por- 
tions of  the  description  will  con- 
trol.   Jones  V.  JStnUh.  205 

2.  In  an  action  of  ejectment  plaintiff 
claimed  under  a  deed  which  de- 
scribed the  premises  generally  aa 


640 


INDEX. 


"  the  lot  or  piece  of  land  called  the 
Cross  lot,"  and  as  **now  in  the 
possession''  of  the  grantee;  fol- 
lowing this  was  a  desciiption  by 
metes  and  bounds,  in  which  the 
easterly  boundary  of  the  lands 
conveyed  was  giyen  as  **  the  east 
line  of  the  Monti^essor  patent,  as 
the  same  ought  to  be  established/' 
T.,  the  gi'antee  at  the  time  of  the 
grant,  was  in  possession  and  occu- 
pyins*  up  to  a  fence  on  the  east, 
which  was  beyond  the  east  line  of 
the  patent ;  the  grantor  had  no  pa- 
per title  beyond  the  line  of  the 
patent,  and  it  did  not  appear  that 
at  that  time  a  title  had  been  ac- 
quii-ed  either  by  grantor  or  by 
grantee  by  adverse  possession  or 
practical  location  of  the  line.  Hdd, 
that  the  intent  of  the  parties  was 
to  limit  the  grant  to  lands  within 
the  boundaries  of  the  patent ;  and 
that  plaintiff  could  not  claim  under 
it  beyond  the  line  given,  unless  a 
different  one  had  been  established 
subsequently  by  adverse  peases-' 
sion  or  practical  location.  Id. 

3.  The  original  fence  was  built  about 
1813,  upon  a  curved  UTeguhu*  line, 
not  claimed  or  supjxxsed  to  be  tho 
line  of  the  patent,  but  to  avoid  an 
obstruction  on  that  line.  At  the 
time  the  adjoining*  premises  were 
unoccupied ;  the  fence  was  main- 
tained whei-e  it  was  first  erected 
imtil  1866,  when  it  was  removed 
by  defendant  and  placed  on  tho 
triie  line.  In  1844,  one  V.  O.  was 
owner  and  occupied  the  faim  so 
deeded  to  T.,  and  B.  was  the 
owner  of  the  farm  adjoining  on 
the  east.  It  was  agreed  between 
y.  O.  and  B.  that  the  fence  should 
be  continued  as  a  di\'iFion  fence 
until  convenient  for  the  parties  to 
build  a  pei*manent  one  upon  the 
true  line.  The  land  in  question 
was  the  strip  between  the  lame  line 
and  that  of  the  old  fence.  Hddi 
that  the  evidence  failed  to  show 
any  adverse  claim  of  rig'ht  to  occu- 
py to  the  line  of  the  old  fence,  or 
an  acquiescence  by  the  adjoining 
owners  in  that  as  the  true  line ; 
that  in  the  absence  of  evidence  to 
the  contrary  it  must  be  assumed 
that  the  fence  was  maintained  up 
to  1844  on  the  line  where  it  was 
originally  built,  under  an  implied 
license,  and  after  that  time  imder 


an  express  license,  as  a  tempomy 
division  fence,  not  as  a  peiananent 
boundary  line.  Id. 

4.  Under  the  compact  made  in  1833 
between  thid  State  and  New  Jer- 
sey, fixing  the  boundary  line  be- 
tween the  two  States,  by  which  the 
boundaiy  south  of  Staten  Island  is 
defined  as  a  line  passing  through 
the  middle  of  the  w^aters  **of 
Raritan  bay  to  the  main  sea,"  the 
whole  body  of  water  fi'om  the 
mouth  of  the  Raritan  river  to  the 
ocean,  including  what  is  now  known 
as  the  Lower  bay  was  designated 
as  '*  Raritan  bay."  People  ex  reL 
v.  /Suprs.  Hich.  Co,  393 

5.  The  middle  of  Raritan  bay,  as 
thus  designated^  where  it  joins 
the  main  ocean,  is  the  center  of  a 
line  from  Sandy  Hook  to  Coiiey 
Island ;  at  any  other  point  it  is  the 
shortest  line  between  the  New 
Jersey  coast  and  Staten  Island. 

Id. 

6.  Accordingly  held,  where  a  Tessel 
was  sunk  m  the  w^atera  of  the 
Lower  bay,  at  a  point  1,080  feet 
southerly  of  the  center  of  a  line 
drawn  nx)m  the  northerly  end  of 
Sandy  Hook,  the  neai-est  land  on 
the  New  Jersey  shore,  to  the  near- 
est land  on  the  Staten  Island  shore, 
that  the  wreck  was  within  the  ter- 
ritorial limits  of  New  Jei-se^^ ;  and 
that  the  expense  of  removmg  tb^ 
same  was  not  chargeable  upon 
the  coimty  of  Richmond,  under 
the  act  of  1860  (chap.  622,  Laws 
of  1860),  proviaing  for  the  re- 
moval of  obstinictions  to  naviga- 
tion in  the  harbor  of  New  Yorl^ 

Id. 

BROOKLYN  (CITY  OF). 

1.  Proceedings  were  instituted  by 
the  common  council  of  the  city  of 
Brooklyn  under  the  act  of  1871 
(chapter  833,  Laws  of  1871),  which 
authoi*ized  them  to  open  and  con- 
tinue North  Thirteenth  sti-eet,  from 
First  street  •*  to  the  East  river,  and 
to  the  permanent  bulk-head  Une." 
SVhile  the  proceedings  were  pend- 
ing the  act  of  1873  (chapter  334, 
Laws  of  1873)  was  passed,  which 
it  was  claimed  established  a  new 
bulk-head  line  over  200  feet  be- 
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7ond  tlie  line  as  it  was  at  the  time 
of  the  passage  of  the  act  of  1871. 
Hddf  that  the  intent  of  said  act  of 
1871  was  to  open  the  sti-eet  as  a 
public  highway  to  the  watci's  of 
the  East  i-iver,  and  the  ai'tiiicial 
shore  as  established  by  the  bulk- 
head line ;  that  it  did  not  give  an 
absolute  and  fixed  boundary  at  the 
shore  of  the  river  as  it  then  existed, 
but  a  shifting  terminus  at  the 
shore  as  it  might  exist  either  by 
change  in  the  natural  banks  or  in 
the  artificial  shore ;  that  conceding 
that  the  act  of  1873  changed  the 
bulk-head  line,  the  law  carried  the 
street  to  the  new  river  line ;  also 
that  the  act  of  1871  was  not  re- 
pealed by  implication  by  the  act 
of  1873.  In  re  Opening  North 
Thirteenth  street.  179 

2.  It  seemSf  that  had  the  line  been 
changed  after  the  street  had  been 
opened  and  improved,  the  public 
would  have  had  a  right  of  way 
over  the  new  made  £.nd  to  the 
river,  and  the  charge  of  it  as  a 
public  highway.  Id, 


BUILDING  CONTRACT. 

Plaintiffs  contracted  to  build  certam 
building  for  defendant.  The  con- 
tract-pnce  was,  by  the  terms  of 
the  contract,  to  be  paid  in  install- 
ments, as  the  work  progressed, 
''provided  that,  in  each  of  said 
cases,  a  certificate  shall  be  obtain- 
ed and  signed"  by  an  architect 
named.  In  an  action  to  recover 
a  balance  of  the  last  installment, 
plaintiffs'  evidence  showed  that  all 
of  the  installments,  except  the  last, 
and  the  greater  portion  of  that  was 
paid  without  requiring  the  certi- 
ficate, and  without  objection  or 
resei'vation;  that  the  architect  had 
not,  in  fact,  superintended  the 
work,  and  that  several  changes 
had  been  made  in  the  specifica- 
tions. Defendant,  after  the  work 
was  finished,  expressed  himself 
satisfied  and  pleased.  When  the 
claim  for  the  balance  was  pre- 
sented, defendant  made  no  objec- 
tion that  the  contract  was  not 
performed,  but  threatened  that, 
unless  plaintiffs  would  give  up  a 
claim  they  had  against  him,  inde- 
pendent of  the  contract,  he  would 
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throw  the  whole  matter  into  the 
architect's  hands.  The  court  dis- 
missed the  complaint.  Held, 
error ;  that  the  evidence  was  suf- 
ficient to  lustify  a  finding  of  a 
waiver  of  the  condition  as  to  a  cer- 
tificate, and  required  a  submission 
of  that  question  to  the  jury ;  that, 
if  the  certificate  had  been  pre- 
viously waived,  it  was  too  late  to 
insist  upon  it  when  the  balance 
was  demanded,  especially  for  -a 
purpose  entirely  disconnected  with 
the  contract,    Haden  v.  Coleman. 

567 

BURDEN  OF  PROOF. 

"Where  an  interpretation  has  been 
^ven  to  a  statute  by  this  court, 
in  aid  of  which  certain  facts,  ad- 
mitted or  proved  in  the  action,  were 
considered,  it  is  not  necessary  for 
a  party  in  another  action,  relying 
upon  the  interpretation  so  given, 
to  prove  the  same  facts ;  ou(  it 
is  mcumbent  upon  the  opposite 
party  to  show  that  those  facts  did 
not  exist,  assuming  that  they  were 
decisive  in  the  determination, 
before  he  can 'call  upon  the  court 
to  reverse  its  decision.  Wood  v. 
Mayor,  etc.  556 


TVhen  upon  claimant  for  coti^ 


pensation  for  land  taken  for  high- 
way to  show  that  it  had  not  been 
dedicated, 
JSee  In  re  City  of  Brooklyn,       179 


In  action  to  set  aJiide  gratuit' 


ous  transfer  from  w'>fe  to  husband^ 
upon  the  Idtter  to  sJww  that  gift  wcls 
freely  and  deliberately  made  and 
that  transaction  was  fair  and  proper, 
JSee  Boyd  v.  Be  La  Montagnte. 

498 

CANAL  APPRAISERS. 

Where  a  mandamus  was  asked  for 
to  compel  the  canal  appraisers  to 
make  retui-n  to  an  appeal,  held, 
that  the  only  question  presented  to 
the  court,  or  to  the  canal  apprais- 
ers, was  whether  the  i*elator  had 
a  right  to  appeal,  or  to  have  a  re- 
turn made ;  that  this  did  not  de- 
pend upon  his  right  to  ultimate 
success;  and  that,  therefore,  the 
question  whether  he  had  a  right  to 
a  reversal^  or  even  to  a  review  of 
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the  decifflon  of  the  apprajsers, 
could  not  be  considered,  but  was 
to  be  determined  by  the  appellate 
tribunal;  also,  it  appearing*  that 
the  relator  had  a  right  to  take  an 
appeal,  and  that  he  served  notice 
of  appeal  in  due  time,  hdd^  that  a 
peremptory  wnt  waa  properly 
granted.  People  ex  reU  v.  (kmal 
Appraieers,  443 

CASE. 

A  case  stated  that  the  trial  court  di- 
rected a  verdict  for  plaintiff  and 
reserved  the  cause  lor  further 
consideration ;  that  plaintiff's  coun- 
sel moved  at  Special  Term  for 
judepnent  on  the  verdict,  and  de- 
fendant's counsel  moved  for  iudg- 
ment  in  his  favor  on  the  eviaience, 
which  last  motion  was  granted.  In 
the  minutes  and  opinion  it  was 
stated  that  the  verdict  was  ordered 
subject  to  the  opinion  of  the  court. 
There  wei-e  exceptions  to  evidence, 
and  a  material  fact  was  not  found 
or  admitted.  Seldf  that  the  case 
was  not  one  for  a  verdict  subject 
to  the  opinion  of  the  coui*t,  and  a 
verdict  so  taken  is  subject  to  the 
opinion  of  Grenend  Term ;  that  as 
no  exception  was  taken  to  the  man- 
ner of  cOsposinff  of  the  case,  it  w^as 
to  be  inferred  that  the  parties 
intended  that  the  court  should  de- 
termine the  whole  issue,  and  that 
the  proceedings  might  be  regarded 
as  a  motion  for  a  new  trial  on  the 
minutes,  the  parties  consenting  that 
judgment  should  be  oi-dei-ed  abso- 
lutely, and  a  new  trial  waived. 
Sayiee  v.  /Sims,  551 

CASES  REVERSED,  DISTIN- 
GUISHED, LIMITED,  MODI- 
FIED AND  DISAPPROVED. 

WaJsh  V.  Bart,  F,  Ina  Co.  (9  Hun, 
421)  reversed.  Walsh  v.  Hart,  F. 
Ins,  Co,  5 

Birdsall  v.  Clark  (7  Hun,  351)  re- 
vei-sed.    Birdsall  v   Clark,        73 

BusseU  V.  Ely  (  2  Black  [U.  S.],  576) 
disting^uished.  Mad,  Ave.  Bap, 
Ch,  V.  Bap,  Ch,  in  0.  St,  H 

Wintennute  v.  Cooke  (7  Hun,  476)  re- 
versed.  Wintennute  v   Cooke.   107 

Ferris  \  Fan  Tec^ien  (9  Hun,  12)  re- 
versed. Ferris  v.  Van  VecJiten,  113 

Vlster  Co.  JSvgs.  Inst,  v  Decker  (11 


Hun,  615)  reveraed.      VUter  Ch, 
Svgs  Inst,  y.  Leake,  161 

Waring  v.  ixxfcr  (53  N.  Y.  68)  di». 
tingidshed.  Ulster  Ch,  Svffs, 
Inst.  V.  Leake,  166 

Ghnves  v.  Hampden  F,  Ins,  Co. 
(10  Al.,  281)  distinguished.  Ulster 
Co.  JSvgs.  Inst,  v.  Leake,  166 

King  v.  Sun  Mut.  F.  Ins,  Co.  (7 
Gush.,  1)  disapproved.  Ulster 
Co.  Sogs,  Inst,  v.  Leake,  166 

People  ex  rel,  Lawrence  v.  Suprs, 
West.  Co.  (11  Hun,  306)  modified. 
People  ex  reL  Lawrence  v.  Suprs. 
West.  Co,  173 

Suprs,  Chenango  Co.  y,  BirdsaU  (4 
Wend.,  453)  distinguished.    Peo- 
ple  ex  rel,  Lawrence   v.  Suprs. 
West.  Co.  178 

Clcott  V.  Maclean  (10  Hun,  277)  re- 
versed.    CUsott  V.  Maclean,     223 

Jennings  v.  Ckmboy  (10  Hun,  77)  re- 
versed.   Jennings  y,  ConJbiry.   230 

Moore  v.  Mayor^  etc,(4  Hun,  545)  ve- 
versed.     Moore  v.  Mayor,  etc.  238 

In  re  Douglass  (46  N.  Y.,  42)  distin- 
guished. Moore  v.  Mayor,  etc.  249 

In  re  Astor  (60  N.  Y.,  363)  distin- 
guished. Moore  v.  Mayor,  etc.  249 

Van  Brunt  v.  Applegaie  (44  N.  Y., 
544)  distinguished.  Stoats  v.  Bris- 
tmo.  268 

Beers  v.  SJiannon  (12  Hun,  161)  re- 
versed.    Beers  v.  Shannon,      292 

Thomas  v.  Alien  (1  Hill,  145)  distin- 
guished.   Beers  v.  Shannon.    303 

Lyon  y,  Clark  (8  N.  Y..  148)  dLstin- 
guished.    Beers  v.  Shannon.    303 

Brainard  v.  Jones  (18  N.  Y.,  35)  di^ 
tinguished.  Beers  v.  Shannon.  303 

Thayer  v.  Manley  (8  Hun,  551)  modi- 
fied.    Thayer  v.  Manley.  305 

HUl  y,  Syr.,  B,  andN.  Y.B,  B.  Co. 
(8  Hun,  296)  reversed.  HUl  v. 
Syr,,  B.  and  N.  Y.  B.  B.  Co,  351 

Bostwick  V.  BaU,  and  O,  B.  R.  Co, 
(45  N.  Y.,  712)  distinguished. 
HUl  V.  Syr.,  B.  and  N.  Y.  it  JL 
Co.  352 

Collins  y.  CoUins  (71 N.  Y.,  259)  dis- 
tinguished.   Kennedy  v.  Kennedy, 

373 

Ckmn,  F,  Ins.  Co.  v.  Brie  R.  Co.  (10 
Hun,  59)  reversed.  Conn,  F.  Ins. 
Co,  V.  Erie  R,  Co.  399 

Wyman  v.  Wytnan  (26  N.  Y.,  253) 
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distixigaisbed.     Sherwood  v.  At;. 
Int.  Go.  451 

Burbank  y.  Bock.  Mut.  F.  Ins.  Co. 
m  N.  n.,  550)  disiixi^uished. 
Bhenoood  v.  Ag,  Itu.  Co,  451 

I^her  V.  N.  F.  C.  and  H  R.  HH. 

Co,  (46  N.  y.,  644),  distmgmshed 
Oroier  v.  Morris.  479 

Suydam  v.  ^ftjittt  (52  N.  Y.,  388)  di  v 
Unguished.   Gfrover  v.  Morris.  479 

Underwood  v.  -P.  ^.  ^.  /;w.  Co  (57 
N.  Y.y  500)  distingnishcd  and  lim- 
ited. Goodwin  v.  Mass.  Mub.  L. 
Ins.  Co.  494 

Kingv,  Lisle  (Andrews,  163)  difltin- 
gxushed.  People  ex  rd.  Qilchrist 
V.  Murray.  588 

King  y.  Hebden  (Andrews,  389)  dis- 
tingxufihed.  People  ex  rel.ChUchriJit 
V.  Murray.  539 

King  v.  Chimes  (5  Burrows,  2509) 
distinguiBbed.  People  ex  rd.  Gil- 
Christ  v.  Murray.  539 

Ki^ff  V.  Mayor,  etc.  (5  D.  &  E.,  66) 
distinguished.  People  ex  rel.  Gil- 
Christ  v.  Murray.  539 

.Bocft.  an^  fl'.  TaZ,  H.  H.  Co.  v. 
Clarke  Nat.  Bk.  (60  Barb.  234) 
diBtingnished.  P&yple  ex  rel.  Gil- 
christ V.  Murray.  540 

People  ex  rel.  /Steinert  v.  Anthony 
(6  Hun,  142)  distingiiisbed.  People 
ex  rel.  Gilchrist  v.  Murray.      540 

J7ay<2m  y.09Zeman  (10  J.  &  8.,  256)  re- 
versed.   Hdyden  v.  Coleman,    567 

Murdockr.  P.  P. and  C.I.R.R.  Co. 
(10  Hun,  598)  reversed.  Murdock 
V.  P.  P.  and  C.  I.R.  R.  Co.    579 

People  ex  rel.  Thompson  y.  JSuprs. 
Ham,  Co.  (9  Run,  60)  reversed. 
People  ex  reU  Humpson  v.  JSuprs. 
Ham.  Co.  604 

BarUett  v.  Drew  (57  N.  Y.,  587)  dis- 
tinguished.   Griffith  y.  Mangam. 

611 

i«»7cy  v.  Dra«»i(67  N.  Y.,  160)  dis- 
tinguished.   Hvmt  y.  Church.  615 

CAUSE  OF  ACTION. 

1.  One  having  title  to  and  a  right  of 
possession  of  property  taken  under 

Proceedings  for  its  claim  and  de- 
very,  who  has  presented  his 
chum  under  and  in  pursuance  of 
said  section,  may  maintain  an 
action  against  the  sheriff  or  coro- 
ner for  a  conversion  of  the  proper- 


ty when  the  officer  has  obtained 
indemnity  as  provitlcd  by  said  sec- 
tion and  has  delivered  up  the  prop- 
erty to  the  plaintiff  in  the  replevin 
suit.    ManniT^  y.  Keenan.        45 

2.  Defendant  employed  plaintiff  to 
manufacture  for  him  a  set  of  circus 
tents,  within  a  8()eciiied  time,  ma- 
terial to  be  famished  by  plaintiff. 
No  place  of  delivei'y  or  pi-ice  was 
specified.  Plaintiff  performed,  and 
thereafter  was  requested,  by  letter, 
to  ship  the  tents  to  defendaiit  at  L. 
Plaintiff  shipped  them  C.  O.  D., 
and  they  wei'e  destroyed  by  fire 
en  route.  In  an  action  to  recover 
their  value,  held,  that  defendant 
was  liable ;  that  the  contract,  being 
for  labor  and  materials,  was  not 
within  the  statute  of  fraud ;  that 
defendant's  liability  did  not  depend 
upon  the  question  as  to  w^here  the 
technical  title  was,  but  was  com- 
plete when  the  request  to  slup  was 
ma<le;  that  plaintiff  had  a  lien 
ujwn  the  tents  for  the  value  of  his 
labor  and  materials,  and  his  re- 
taining the  lien,  by  shipping  them 
C.  O.  D.  was  not  inconsistent  with, 
and  did  not  affect,  his  right  to  en- 
force such  liability.  Siggins  v. 
Murray.  252 

3.  Plaintiff  indorsed  a  promissory 
note  for  the  accommodation  of  the 
makers  for  a  special  purpose ; 
instead  of  being  used  for  such  pur- 
pose it  was  ti-ansferred  by  the 
makers  to  defendants  in  pajTnent 
of  an  antecedent  debt.  Defendants 
ti*ansfen^d  the  same  before  ma- 
turity to  a  ^oTia^deholder  for  value, 
who  collected  it  of  plaintiff.  In  an 
action  tc  recover  the  amoimt  paid, 
held,  that  defendants  wera  liable ; 
that  having  no  titie  or  right  to  the 
note  the  transfer  by  them  was  a 
conversion ;  and  that  it  was  imma- 
terial that  they  acted  in  good  faith 
and  in  ignorance  of  plaintiff's 
rights.     Comstock  v.  Heir.        209 

4.  The  makers  of  the  note  so  indorsed 
executed  to  plaintiff  a  bond  and 
mortgage  seeming  this  and  other 
indorsements ;  they  were  adjudged 
bankrupts,  and  an  assignee  in 
bankruptcy  appointed.  Plaintiff 
entered  into  an  agreement  with 
the  assignee,  by  which  it  was 
agreed  that  plaintiff  should  take 
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the  mortgaged  property  and 
ehould  take  cai-e  of  certain  paper 
so  indorsed,  including  the  note  in 
question,  so  that  the  general  estate 
of  the  banknipt  should  not  be 
charged  therewith,  with  the  pro- 
viso, however,  that  nothing  con- 
tained in  the  agreement  should 
affect  in  any  manner  plaintiff's 
right  to  defend  a^nst  the  note,  or 
his  remedies  agaiust  any  person  in 
resi.>ect  thereto.  Hddf  that  the 
agreement  did  uot  i^elease,  extin- 
gpuish  or  aiTect  the  plaintiff's  right 
of  action  against  defendants.     Id. 

5.  If  a  loss  under  a  policy  of  fii-e 
insurance  is  occasioned  by  the 
wrongful  act  of  a  third  person,  the 
insurer,  upon  payment,  is  subro- 
gated to  the  rights  and  remedies 
of  the  assured,  and  may  maintain 
an  action  against  the  wrong-doer. 
Qmn,  F.  Ins,  Co,  v.  Efie  &.  Co. 

899 

6.  A  gratuitous  transfer  of  i)roperty 
fi'om  a  wife  to  a  husband,  induced 
in  pai*t  by  representations  on  his 
part  that  she  was  liable  for  a 
debt,  for  which  in  fact  she  was  not 
liable,  and  made  in  the  belief  that 
the  effect  of  the  transfer  would  be 
to  delay  the  creditors  or  in  some 
way  to  save  the  property,  will  be 
set  aside  by  a  court  of  equity. 
Boyd  V.  Be  La  Montagnie.        498 

7.  To  sustain  an  action  for  that  pur- 
pose it  is  not  nefessary  to  show  a 
fraudulent  intent  upon  the  part  of 
the  husband  in  making  the  repre- 
sentations ;  a  mutual  misaprehen- 
sion  or  mistake  is  sufficient.      Id. 

8.  A  suit  in  equity  to  have  a  policy 
of  life  insurance  declared  existing 
and  in  for^e  is  maintainable  whei-e 
the  insurer  refuses  to  receive  the 
premium  when  tendered,  basins' 
the  refusal  upon  an  unfounded 
claim  that  the  policy  has  been  for- 
feited and  canceled.  Meyer  v. 
Knick,  L.  Itis.  Co.  516 

CERTIFICATE. 

The  fact  that  the  certificate  of  the 
organization  of  a  religious  society 
required  by  the  act  pix)viding  for 
the  incorporation  of  such  societies 
(ch.  60,  Laws  of  1813),  as  recorded. 


does  not  appear  to  have  had  seals^ 
is  not  necessaiily  fatal  to  its  valid- 
ity. The  holding  of  the  Daeeting, 
the  election  of  trustees,  and  the 
execution  of  the  certificate  in  ac- 
cordance with  the  statute,  are  the 
substantial  requii'ements  to  create 
the  corpoi^tion.  An  error  in  re- 
cording the  certificate  or  the  acci- 
dental loss  of  one  or  more  of  the 
seals  after  they  were  legally  and^ 
pixyperly  affixed,  will  not  invali- 
date the  organization.  Trustees^ 
etc.,  V.  Bly.  92S 

CERTIORARL 

The  return  to  a  writ  of  eertioTaH 
must  be  taken  as  conclusive  and 
acted  upon  as  true ;  if  false  in  fact, 
the  reiAedv  is  by  action  for  a  faJse 
return ;  if  insumcicnt  in  form,  by 
compelling  a  further  and  more  spe- 
cific return.  People  exrel.  v.  l%r» 
CaaCrs.  436 

CHAMPERTY.  * 

A  possession  of  land  is  not  adverse 
so  as  to  i-ender  a  deed  thereof  void 
for  champeily  under  the  statute 
(1  R.  S.,  739,  5  147),  unless  it  be 
under  claim  of  a  p|)ecific  title.  lit 
re  Bept.  J*ub.  Parks.  S^ 

CHATTEL  MORTGAGE. 

A  chattel  mortga^  valid  in  other 
respects  is  not  invalid,  as  against 
one  purchasing  of  the  mortgagor 
with  knowledge  of  its  existence, 
although  not  filed  or  renewed. 
CHldersleeve  v.  Lancton,  6A 

CLERK. 

1.  The  office  of  assistant  clerk  cf  a 
district  court  is  not  a  city  or  county 
office,  within  the  meamng  of  the 

?ro\dsion  of  the  charter  of  New 
brk  city  of  1873  (J  114,  ch.  333^ 
Laws  of  1873),  providing  that  eveiy 
person  holding  such  an  office,  who 
shall  accept  anv  other  office  speci- 
fied, shall  be  aeemed  to  have  va- 
cated the  former.  P&)pU  ex  reL 
V.  Murray.  5^ 

2.  Accordingly  M<l,  that  defendant 
did  not  lose  his  office  as  assistant 
clerk  by  being  elected  member  of 
assembly,  and  by  entering  npon 
the  duties  of  that  office  alter  his 
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removal,  or  by  acceptio^  clerical 
positions  in  depai*tment8  of  the  city 
government,  m  the  absence  of 
proof  justifjring  an  inference  that 
he  intended  to  or  did  resign  his 
office  as  aAsistant  clei*k.  Id, 


CLAIM  AND  DELIVERY  OF  PER- 
SONAL PROPERTY. 

jL  a  coroner,  to  whom  a  requisition, 
in  proceedinga  for  the  claim  and 
dehvery  of  personal  property,  in 
an  action  to  recover  its  posses- 
ion has  been  Issaed,  stanos  in  a 
like  position  as  a  sheriff,  and  is 
p]'otecte<l  by  his  process  in  taking 
the  property  specified  £i*um  the 
possession  of  the  defendant  named. 
Manning  v.  Keenan,  45 

Si.  The  proviEaons  of  the  Revised 
Statutes  (2  R.  &,  285,  $6  55,  56), 
pro>iding   for  8er\ice  of  papers 

.  upon  a  sheriff  by  leaving  the  same 
at  his  office  or  delivering  them  to 
any  p^rsoii  therein  belonging  to 
the  office,  apply  to  coroners  when 
acting  in  the  place  of  the  sheriff 
in  an  action  wherein  the  sheriff  is 
a  party.  Id. 

S.  Accordingly  field,  where  the  coro- 
ners of  the  city  of  New  York#  by 
vu'tue  of  a  requisition  in  an  action 
against  the  sheriff  to  recover  pos- 
session of  personal  property,  nad 
taken  the  property  from  the  de- 
fendant, that  8er\ioe  of  affidavit 
of  title  in  a  third  person  claiming 
the  property  under  section  216  ot 
the  Code,  made  by  delivery  there- 
of to  a  clerk  in  their  office  having 
charge  of  their  office  business, 
was  a  good  service  upon  said 
coroners*  Id. 

4«  One  having  title  to  and  a  right  of 
possession  of  property  taken  under 
proceedings  for  its  claim  and  de- 
livery, who  has  presented  his 
claim  under  and  in  pursuance  of 
said  section,  may  maintain  an 
miction  against  the  sheriff  or  coro- 
ner for  a  conversion  of  the  proper- 
ty when  the  officer  has  obtained 
indemnity  as  provided  by  said 
isection  and  has  delivered  up  the 
property  to  the  plaintiff  in  the  re- 
Si^  vin  suit.  Id. 


5.  The  officer  is  primarily  bound  by 
his  process  to  keep  the  pi'operty 
or  to  deliver  it  to  the  plaintiif;  the 
service  of  affidavit  and  notice  of 
claim  suspends  that  obligation, 
and  releases  him  from  it  unless 
indemnity  is  given;  when  given, 
the  obligation  again  attaches,  an(l 
the  claim  of  the  person  entitled  l.> 
the  pi'operty  is  valid,  the  officer 
being  i*equired  to  rely  upon  tho 
indemnity.  Id. 

6.  No  other  demand  is  necessary  tQ 
the  maintenance  of  the  action 
against  the  officer  than  the  service 
of  affidavit  and  notice  of  claim  pre- 
scribed by  said  section.  Id, 

7.  The  history  of  the  remedy  by  re- 

g levin  in  England    and    in  this 
tate,  given.  Id, 


CLERK. 

« 

The  word  **clerk**  aft  used  ifk 


the  provision  of  the  Nevo  York  City 
charter  of  1873  ($  2S,  cJiq,p.  335, 
Laws  1&73),  piwjidingr  for  the  ap- 
pointment  to  and  removal  froin^ 
office,  etc.,  means  a  person  etnployed 
in  one  of  the  departments  to  keep 
the  records  and  accounts. 
/See  People  ex  rd.  v.  Fire  ComWs. 

437 


CLOUD  ON  TITLE. 

1.  The  rule  that  resort  may  be  had 
to  a  court  of  equity  to  set  aside  as 
a  cloud  on  title  an  apparent  lien  or 
incumbrance,  when  its  invalidity 
can  only  be  established  by  extrin- 
sic evioence  which  will  not  neces- 
sarily appear  in  any  proceeding 
by  a  claim^t  to  enforce  the  lien, 
is  more  particularly  applicable 
where  the  extrinsic  evidence  is 
parol;  it  does  not  apply  when  the 
evidence  is  a  deed,  on  record  in 
the  same  county  clerk's  office 
where  a  judgment  is  docketed 
under  which  a  claim  is  mode  hos- 
tile to  plaintiirs  title.  Sckroeder 
Y.  Ghtmey^  430 

2.  Accordinglv,  hddt  where  plain- 
tiff claimea  title  under  a  deed 
which  was  unrecorded  at  the  time 
oi  entry  of  judgment  against  the 
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grantor,  and  of  a  sale  thereunder, 
but  which  was  ^subsequently  re- 
corded, that  an  action  could  not 
be  maintained  by  him  to  set 
aside  the  sheriff's  certificate  of 
sale  as  a  cloud  upon  his  title.    Id, 


When    complaint   in  action 


hrougld  to  vacate  certain  assesstnefUs 
and  sales  as  a  cUmd  on  title  vxis  de- 
murred to,  and  it  vms  claimed  by 
plaintiff  that  by  the  statute  a  con- 
veyaju-e  on  the  sale  vxis  presumptive 
evidence  of  regularity;  held,  that 
without  determimng  the  questions  in- 
volved, the  proper  disposition  was  to 
overrule  demurrer  and  require  answer. 
See  Townsend  v.  City  of  JB'klyn. 
{Mein.)  589 
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CODE    OP    CIVIL    PROCEDURE 
(NEW  CODE). 

190.    Lawrence  v.  Farley,  187. 
395.    Kincaid  w.  Archibald,  189. 
1241.     Cochrane*s  exr  v.  IngersoUp 
613. 
5  1337.    Lawrence  t.  Farley,  187. 

COMMON-CARRIER. 

1.  Plaintiff  bought  a  ticket  of  the  G. 
T.  R.  Co.,  at  Montreal,  fi*om  that 
city  by  railroad  to  Ti-oy  or  Albany, 
thence  by  steamboat  on  the  Hud- 
son river  to  New  York.  His  bag- 
gage was  checked  to  go  b^  Uie 
same  route,  but  the  railroad 
agent  at  Troy  del]ve]*ed  it  to  de- 
fendant, who  received  and  trans- 
?9rted  it  over  its  road  to  New 
ork.  It  was  placed  in  its  bag- 
gage-room. Three  days  thereu- 
ter,  and  as  soon  as  plaintiff  had 
reason  to  believe  that  his  baggage 


had  been  carried  by  defendant,  ho 
demanded  it;  a  portmanteau 
could  not  be  found.  In  an  action 
to  recover  for  the  loss,  hdd,  that 
the  deliveiy  of  the  baggage  to  de- 
fendant was  the  wron^id  act  of 
the  railroad  a^jent  at  Troy,  who 
was  not  plaintiff's  agent  in  any 
sense  that  would  enable  him  to 
bind  plaintiff  by  his  acts ;  that  de- 
fendant at  least  incun-ed  the  lia- 
bility of  a  warehouseman,  and  was 
bound  to  exercise  ordinary  care, 
to  account  for  the  baggage  in 
some  way  when  demand  was 
maf  le,  and  to  show  that  it  had  dis- 
appeared without  its  fault,  l^tr- 
fax  v.  N.  r.  C.  and  H.  R.  R.  R. 
Co.  167 

2.  In  the  portmanteau  were  thirty- 
nine  English  Bovei*eigns.  The 
court  charged  the  jury,  if  they 
found  for  plaintiff,  that  they 
should  allow  the  value  of  the 
sovei'eigns,  if  they  found  they 
were  a  proper  and  reasonable 
amount  for  plaintiff  to  carry  with, 
him  for  his  journey ;  and  that,  in 
deciding  this  question,  they  should 
take  into  consideration  his  cir- 
cumstances, the  length  and  char- 
acter of  his  journey,  and  the  fact 
that  he  was  in  a  foreign  country. 
To  which  charge  defendant's  coun- 
sel duly  excepted.  Held,  that  the 
charge  was  at  least  as&vorable 
to  defendant  as  the  law  required ; 
that  defendant,  having  taken  the 
portmanteau  without  plaintiff's 
knowledge  or  assent,  was  bound 
to  care  for  it  and  its  contents,  no 
matter  what  they  were.  Id* 

3.  In  the  portmanteau  were  articles 
of  clothing  made  for  plaintiff  and 
partly  worn.  The  court  charged 
that  plaintiff  was  entitled  to  re- 
cover the  full  value,  for  use  to 
him,  of  the  clothing,  and  not  mere- 
ly what  it  could  be  sold  for  in 
money.    Hdd,  no  error.  Id* 

4.  As  to  whether  the  defendant  was 
liable  absolutely  for  the  baggage, 
upon  the  theory  that  its  interfer- 
ence therewith  was  wholly  un- 
authorizedp  and  wrongful,  qattre* 

Id. 

5.  Where  a  traveler,  on  delivery  of 
baggage  to  a  local  exiyress  com:- 
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Sany  receives  a  paper,  which, 
•om  the  cii-cumstances  of  the 
transaction,  he  has  a  rig'ht  to  re- 
gard simply  as  a  receipt  or  vouch- 
er, to  enable  him  to  follow  and 
identify  his  property,  and  no  no- 
tice" is  pven  to  him  that  it  em- 
bodies the  terms  of  a  special  con- 
tract, or  is  intended  to  subsei-ve 
any  other  purpose  than  as  a 
voucher,  his  omission  to  read  the 
paper  is  not  per  te  negligence, 
and  he  is  not,  as  matter  of  law, 
bound  by  its  terms.  Madan  v. 
JSherard,  329 

6.  The  question  whether,  in  a  par- 
ticular case,  the  party  receiving 
Euch  a  receipt  accepted  it  with 
notice  of  its  contents,  or  with  no- 
tice that  it  contained  the  terms  of 
a  special  contract,  so  as  to  require 
him  to  acquaint  himself  with  its 
contents,  is  one  of  evidence  to  be 
deteiTnined  by  the  jury.  Id. 

7.  Defendant's  agent  came  into  a 
railroad  car,  in  which  plaintiff  was 
traveling,  and  called  for  baggage ; 
he  received  the  check  for  plain- 
tiff's tinink  with  directions  as  to  the 
delivery,  and  marked  on  a  blank 
receipt  the  date,  number  of  check, 
and  place  of  delivery,  which  he 
handed  to  plaintiff,  without  any- 
thing being  said  as  to  its  contents. 
The  car  was  dimly  lighted,  so  that 
plaintiff,  whei*e  he  was  seated, 
could  not  have  read  the  receipt ; 
without  looking  at  or  reading  it, 
he  put  in  his  pocket.  The  receipt 
was  marked  upon  the  margin 
"domestic  bill  of  lading,"  and 
purported  to  be  a  conti*act  reliev- 
mg  defendant  from,  or  limiting  its 
liability  in  certain  specified  cases, 
and  among  othei*s  Lmiting  its  La- 
bility, save  in  case  of  a  special  con- 
tract, to  ?100.  The  court  refused 
to  charge,  as  matter  of  l&w,  that 
the  delivery  of  the  receipt  created 
a  contract  for  the  carriage  of  the 
trunk  imder  its  terms,  and  limited 

'  defendant's  liability  to  the  amount 
specified,  but  submitted  the  que&* 
tion  to  the  jury.  Heldf  no  error  j 
that  defendant,  in  order  to  relieve 
itself  from  full  Uabilit^  was  bound 
to  establish  a  contract  upon  the 
special  terms  contained  in  the  re- 
ceipt ;  that  no  such  contract  arose, 
as  matter  of  law,  fi'om  the  accept- 


ance of  the  receipt  under  the  cir- 
cumstances. Id, 

8.  Where,  upon  the  delivery  of  goods 
to  a  canier  for  transpoi'tation,  and 
before  shipment,  a  receipt  or  bill 
of  lading  is  delivered  to  the  ship- 
per, and  received  by  him  without 
objection,  he  is  chargeable  with 
notice  of  its  contents,  and  is  bound 
by  its  terms;  prior  parol  negoti- 
ations cannot  be  resorted  to  to 
vary  them.  Ifill  v.  jS  B,  and  iV. 
r.  H.  M,  Co,  851 


CX)MPLAINT, 
JSee  Plbadikos. 


COMPROMISE. 

It  is  not  necessary,  in  order  to  up- 
hold a  promise  based  upon  the 
suiTender  or  compromise  of  a 
claim,  to  show  that  the  claim  was 
valid  or  enforceable  at  law.  The 
settlement  of  a  doubtful  claim  is 
a  good  consideration.  White  v. 
ff^.  505 


CX)MPTROLLEIL 

1.  The  power  giveti  to  the  comp- 
troller by  the  act  of  1855  (}  62, 
chap.  427,  Laws  of  1855),  in  case 
two  newspapers  were  not  publish- 
ed in  a  county,  to  cause  notices 
for  the  redemption  of  lands  sold  for 
taxes  to  be  published  "  in  the  two 
newspapers  which  the  comptroller 
shall  believe  to  be  most  generally 
cireulated  in  such  county,"  was 
Bux)er8eded  as  far  as  the  county  of 
Hamilton  is  concerned  by  the  act 
of  1866  (chap.  690,  Laws  of  1866), 
providing  for  the  publication  of 
legal  notices  in  said  county.  Peo^ 
p&  ex  rd,  v.  JSuprs,  Bam,  Co,  604 

2.  That  act  left  the  comptroller  no 
power  in  any  case  to  designate  the 
paper  rmless  both  of  the  papers 
named  in  the  act  should  refuse  to 
publish,  in  which  case  he  could 
cause  it  to  be  published  in  any 
newn>aperin  Fulton  county;  un- 
less both  the  designated  papers 
were  willing  to  publish,  a  publi- 
cation in  one  was  sufficient       Id, 
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8.  The  power  of  the  comptroller  was 
not  restored  by  the  act  of  1870 
(chap.  662,  Laws  of  1870),  repeal- 
ing uie  Law  of  1866  and  nving  to 
the  board  of  supervisors  the  power 
to  designate  a  •Newspaper  or 
newspapers"  in  which  shall  be 
published  the  session  laws,  *'and 
all  legal  notices  and  advertise- 
ments required  by  the  laws  of  this 
State  or  any  local  or  special  laws  ** 
to  be  published  in  said  county; 
this  act  gives  the  board  authority 
io  determine  whether  there  should 
be  one  or  moi'e  papers,  and  if  they 
determine  that  ttiere  should  be  but 
one,  all  legal  notices  were  required 
to  be  and  ftre  sufficiently  published 
in  that  one.  Id. 

4.  Accordingly  held,  where  the 
board  of  supervisors  of  said  coun- 
ty, there-being  no  newspaper  pub- 
lished therein,  designated  a  paper 
in  Fulton  county,  that  that  was  the 
only  paper  in  which  the  comptrol- 
ler's notices  were  required  to  be 
published;  and  where  the  comp- 
troller designated  another  paper 
which  published  the  notice,  tnat 
the  designation  was  unauthorized 
and  the  expense  thereof  '  not  a 
proper  county  charge.  Id. 


coimrnoNs. 

In  policy  of  inaurancef  what 

amounts  to  waiver  of. 

See  Ghodwin  v.  Mcua.  Mut.  L. 
Ina,  Co.  480 


aare. 


Conditions    precedent^   tohat 


See  Isle's  Bk.  v.  JtfitcfteU.    406 


CONSTRUCTION". 

1.  "Where  the  terms  of  a  promise  ad- 
'  mit  of  more  senses  than  one,  it  is 

to  be  interpreted  in  the  sense  in 
which  the  promisor  had  reason  to 
suppose  it  was  underatood  by  the 
pronUsee.     White  v.  Hoift.      505 

2.  Where  the  clodng  clause  in  the 
description  in  a  deed  sums  up  the 
intention  of  the  paiiies  as  to  the 
particular  premises  conveyed  it 
has  a  oontrolling  eflect  upon  all  the 


prior  phraaes  ofled  in  the  deBcrip^ 
tion.    OtM&y  V.  Jones.  m 


CONTEMPT. 

1.  A  fund  being  on  depomt  with  the 
chamberlain  of  the  city  of  New 
York  to  the  credit  of  a  suit,  io 
which  H.  was  plaintiff,  to  which 
fund  H.  was  entitled,  he,  bv 
instrument  in  writing  under  seal, 
assigned  and  transferred  the  same 
to  a  trustee  in  trust  to  pay  certain 
debts ;  the  trustee  named  resigned 
in  favor  of  D.  who,  with  the  cogent 
of  H.,  agreed  to  assume  the  posi- 
tion, ana  thereafter  acted  aa  tme- 
tee.  Hie  relators,  ui>on  return  of 
an  execution  against  U.  unsatis- 
fied, commenced  supplementary 
proceedings  against  him ;  an  order 
was  i^anted  requiring  the  cham- 
berlain to  appear  and  be  examined 
as  to  property  of  H.  in  his  po6S(«- 
don,  and  restraining  him  from  dis- 
posing of  any  such  property  *' until 
nirther  order  in  the  premises.^ 
Thereafter  an  order  was  granted 
in  said  pi^oceedings  appointing  a 
receiver  of  the  property  of  H.,  and 
restraining  him,  and  "his  serv- 
ants, agents  and  attorneys "  from 
disposing  or  interfering  with  any 
property  belonging  to  H.  In  these 
proceedings  defendant,  in  form 
appeared  as  attoi*ney  for  H.,  bat 
in  reality  to  protect  the  interests 
of  the  trustee,  after  the  appoint- 
ment of  the  receiver,  defendant, 
acting  as  attorney  for  the  trustee, 
obtained  an  ordoi*  fram  H.  directing 
the  chamberlain  to  pay  over  the 
fund  to  D.,  and  also  obtained  an 
ex  parte  order,  without  bringing  to 
the  knowledge  of  the  court  the 
restraining  orders  or  the  appoints 
nient  of  a  ]*eceiver,  directing  the 
chamberlain  to  make  such  pay- 
menty  which  the  chamberlain  did, 
and  the  relators  thereafter  were 
unable  to  collect  their  judgment  of 
H.  For  alleged  contempt  in  diso- 
beying and  causing  to  be  diso- 
beyed said  injunction  orders,  de- 
fendant was  fined  and  ordered  to 
be  imprisoned  until  payment  of  the 
fine.  Held,  error;  that  even  if 
defendant  had  been  unHuthfuI  and 
abused  the  confidence  of  the  court, 
the  proceeding  to  punish  for  con- 
tempt was  not  the  proper  remedy. 
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in  this  proceeding  he  could  only 
be  punished  for  violating  the  in- 
junction ordera;  that  the  order 
reBtraining  the  chamberlain  was 
8uperced€»l  by  the  iinal  order  ap- 
pointing a  I'eceiver ;  that  the  cham- 
berlain also  was  justiiied  in  paying 
over  the  fund  by  the  order  direct- 
ing him  60  to  do,  which  was  valid 
as  to  him;  that  in  procuring  the 
ihnd  from  the  chamberlain,  de- 
fendant did  not  violate  the  restrain- 
ing clause  in  the  order  appointing 
the  receiver,  as  he  did  not  act  for 
.  H.,  but  for  D.  the  trustee,  who  was 
not  restrained,  and  as  the  fund  did 
not  belong  to  H. ;  that,  although, 
the  assignment  by  H.  may  have 
been  void  as  to  creditors  not  assent- 
ing to  it,  and  could  have  been  set 
aside  by  them,  it  was  valid  as 
between  the  pai*ties  and  all  assent- 
ing creditors,  and  divested  H  of 
the  propeKy ;  also  that  the  procur- 
ing the  order  from  H.  was  not  an 
interference  with  the  projierty  of 
the  latter,  but  simply  aided  the 
trustee  in  getting  possession  of 
property  b^onging  to  him.  Peo- 
^  ex  rel,  v.  I&nddlL  410 

2.  The  provision  of  the  New  Code 
(5  1241),  declaring  that  "a  judg- 
ment may  be  enforced"  in  cer- 
tain specified  cases  by  punishing 
the  judgment-debtor  for  a  con- 
tempt, is  not  imi^erative ;  the  judg- 
ment-creditor has  no  claim  dejure 
that  the  power  should  be  exercised. 
Its  exercise  is  in  the  discretion  of 
the  court  to  which  application  is 
made ;  and  that  discretion,  when 
fairty  exercised,  is  not  reviewable 
here.  CodtraTufs  -Err.  v.  Ingcr- 
soU.  613 

CONTRACT. 

1.  Defendant  employed  plaintiff  to 
manufacture  for  him  a  set  of  circus 
tents,  within  a  specified  time,  ma- 
terial to  be  furnished  by  plaintiff. 
No  place  of  delivery  or  jwice  was 
n>ecified.  Plaintiff  performed,  and 
thereafter  was  requested,  by  letter, 
to  ship  the  tents  to  defendant  at  L. 
Plaintiff  shipped  them  C.  O.  D., 
and  they  were  destroyed  by  fire 
en  nwftf.  Ifi  an  action  to  recover 
their  value,  held,  that  defendant 
washable ;  that  the  contract,  being 
for  labor  and  materials,  was  not 

SiCKELs.— Vol.  XXVIIL     82 


within  the  statute  of  fraud ;  that 
defendant's  liability  did  not  depend 
upon  the  question  as  to  where  the 
technical  title  was,  but  was  com- 
plete when  the  request  to  ship  was 
niaile;  that  plaintiff  had  a  lien 
upon  the  tents  for  the  value  of  his 
labor  and  materials,  and  his  re- 
taining the  lien,  by  shipping  tbem 
C.  O.  D.  was  not  inconsistent  with, 
and  did  not  affect,  his  right  to  en- 
force such  liability.  Siggins  v, 
Murray,  252 

2.  Plaintiff  forwarded  the  tents, 
mai*ked  to  defendant  at  L.,  by 
steamboat  to  P.  It  did  not  ap- 
I)ear  but  that  was  the  usual  mode 
of  shipment  to  L.  Metdy  that  it 
could  not  be  presumed  that  there 
was  no  connecting  route;  that 
the  obligation  was  imposed  upon 
the  consignee  at  P.  to  for^-^ard 
by  a  connecting  canner ;  and  that, 
as  it  did  not  appear  that  the  loss 
was  occasioned  by  plaintiff's  neg- 
ligence or  fault  m  not  pi-operly 
rhipping  the  goods,  it  was  no  de- 
fense. Id, 

3.  "Where  a  traveler,  on  delivery  of 
baggage  to  a  local  expi*ess  cc^m- 
pany  receives  a  pai>er,  which, 
from  the  circumstances  of  the 
transaction,  he  has  a  right  to  re- 
gard simply  as  a  receipt  or  vouch- 
er, to  enable  him  to  follow  and 
identify  his  proi>ei'ty,  and  no  no- 
tice is  given  to  him  that  it  em- 
bodies the  terms  of  a  special  con- 
tract, or  is  intended  to  subserve 
any  other  purpose  than  as  a 
voucher,  his  omission  to  read  the 
paper  is  not  per  ae  negligence, 
and  he  is  not,  as  matter  of  law, 
bound  by  its  terms.  Madan  v. 
JSherard.  529 

4.  The  question  whether,  in  a  par- 
ticular case,  the  party  receiving 
such  a  receipt  accepted  it  with 
notice  of  its  contents,  or  with  no- 
tice that  it  contained  the  teinns  of 
a  special  contract,  po  as  to  require 
him  to  acquaint  himself  with  its 
contents,  is  one  of  evidence  to  be 
determined  by  the  jury.  Id, 

5.  "Where  the  terms  of  a  promise 
a(]mit  of  more  senses  than  one,  it 
is  to  be  interi)reted  in  the  sense  in 
which  the  promisor  had  reason  to 
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Buppose  it  was  understood  hj  the 
promisee.     White  v.  Hoyt       506 

6.  II  seems,  that  while,  as  a  rule,  the 
interpretation  of  wiitton  instru- 
ments is  a  question  of  law  for  the 
court,  yet,  when  the  interpretation 
of  a  promise  depends  upon  the 
sense  in  which  words  are  used,  or 
in  which  the  promisor  had  reason 
to  suppose  that  the  promisee  un- 
derstood them,  which  is  to  be  de- 
tei*mined  from  the  relation  of  the 
parties  and  the  surrounding'  cir- 
cumstances, it  becomes  a  mixed 
question  of  law  and  fact,  and  may 
be  submitted,  with  proper  instruc- 
tions, to  a  jury.  Id. 

7.  It  is  not  necessary,  in  order  to 
uphold  a  promise  based  upon  the 
8un*ender  or  compromise  of  a 
claim,  to  show  that  the  claim  was 
valid  or  enforceable  at  law.  Th:; 
settlement  of  a  doubtful  claim  is 
a  good  consideration.  Id, 

8.  Plaintiff,     npon    the    assurance 
.  that    G.    &    Son    would   fui*nlsh 

20,000  bushels  of  bai-ley  for  malt- 
ing, agreed  to  malt  the  same  at  a 
reduced  pnce.  G.  &  Son  deliv- 
ered several  lots  of  barley  imder 
the  agreement.  For  two  of  the 
lots,  piaintiif  issued  to  G.  &  Son 
negotiable  wai*ehouse  receipts, 
stating  that  the  barley  was  to  be 
manumctured  into  malt,  the  pro- 
duct •*  deliverable  to  their  order, 
on  payment  of  the  chai^ges  accrued 
thereon.*'  A  pai't  of  the  malt  was 
delivered  to  G.  &  Son,  who  made 
a  payment  on  general  accotmt,  not 
Buliident  to  pay  the  charges  on 
the  malt  dehvei'ed.  Defendants, 
ui)on  indorsement  to  them  of  the 
two  receipts,  made  advances  to  G. 
&  Son  thereon  to  the  full  value. 
G.  told  plaintiff  that  defendants 
would  pav  the  balance  due  for 
malting  all  the  barlev,  to  the  truth 
of  which  statement  defendants,  by 
their  action,  gave  color.  "When 
defendants  sought  to  i*emove  the 
malt,  plaintiff  asserted  a  lien  upon 
all  the  malt  in  his  possession  for 
the  general  balance  due,  and  re- 
fused to  deliver  any  of  the  malt, 
except  upon  payment  or  assump- 
tion by  defendants  of  such  biu- 
ance.  Defendants  i-equested  a 
statement  of  the  charges  upon  the 


two  lots  spedfied  in  the  receipt. 
A  statement  was  given  but  with 
the  express  declaration  that  plain- 
tiff h^d  Uie  malt  subject  to  ad- 
ditional charges.  Plaintiff,  by 
letter,  asked  to  have  the  receipts 
returned*  and  to  know  that  defend- 
ants guaranteed  his  claim  against 
t^e  malt.  Defendants  i*epiied, 
retmning  a  receipt  for  the  malt 
then  called  for,  saying,  "Of  oooiee, 
we  consider  ourselves  bound  for 
the  chai*ge8  on  this  malt"  Plain- 
tilf  thereupon  delivered  the  malt, 
and  subsequently  delivered  the 
lot  covered  by  the  other  receipt. 
In  an  action  to  recover  the  charpee, 
lield,  that  plaintifi'  had  the  nght 
to  believe,  from  defendants'  an- 
swer, that  they  complied  with  hxa 
demand,  and  that  it  should  be  so 
consti*ued ;  at  leaet,  that  the  ques- 
tion, as  to  whether  a  promise  to 
pay  the  charges  was  made,  was 
proper  to  be  submitted  to  a  jury, 
and  the  evidence  justified  a  find- 
ing of  a  promise ;  that  whatever 
cl^m  of  title  defendants  had  ad- 
vei'se  to  plaintiff's  lien,  they 
waived ;  that,  by  the  waiver  and 
assumption  of  uabiUty,  they  in- 
duced plaintiff  to  deliver  the  malt ; 
and  that,  therefore,  there  was  a 
sufficient  consideration  for  the  pro- 
mise, and  defendants  were  bound 
thei'eby.  Id. 

9.  Where,  by  the  terms  of  a  contract 
if  a  payment  is  not  made  by  a 
cei*tam  day,  a  hai*m  will  come  to 
one  party  and  a  benefit  to  an- 
other, and  the  amount  of  the  pay- 
ment required  is,  fix»n  the  course 
of  business  of  the  parties,  known 
onl  V  to  the  latter,  who  refuses  to 
make  known  the  amount  or  keeps 
ulence  as  to  it  when  asked,  and  m 
consequence  the  day  goes  by  with- 
out payment  being  made,  he  can- 
not take  a  benefit  from  the  lapse. 
Meyer  v.  Knick.  X.  Ins,  Co.     516 

10.  Defendant  sold  to  the  R  H.  CL 
Co.,  a  patent  right  for  the  sum  of 
$25,000 ;  $10,800  was  paid  down, 
and  500  shares  of  the  stock  of  the 
corporation  transferred.  The  cor- 
poration gave  back  a  power  of 
attorney  authorizing  defendant  to 
sell  rights  and  machinery,  and  it 
was  agreed  that  it  should  recove 
all  the  net  proceeds  of  sales  made 
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by  defendant  until  it  was  reim* 
bursed,  from  such  sales  and  the 
sales  of  the  stock,  the  money  paid 
down,  and  that  thereafter  de^nd- 
ant  should  be  entitled  to  one-half 
the  proceeds  of  sales  coming  to  his 
hands,  until  the  residue  of  the 
125,000  was  paid,  and  all  the  bal- 
ance should  be  paid  to  the  corpo- 
ration. Heldf  that  while  the  con- 
tract was  in  form  a  sale  for  ^5,000 
the  payment  of  all  save  the  sum 
paid  down  was  dependent  upon 
Its  being  realized  from  sales  in  the 
manner  specified ;  that  no  abso- 
lute obligation  on  the  part  of  the 
corporation  to  pa^  the  balance 
was  intended  or  mcurred;  and 
that  no  promise  to  pay  the  balance 
upon  request  could  be  implied. 
Whittle^  V.  DeUiTiey.  571 

When  defect  in  proceeding  in- 

validating  local  CLsaesafuent^or  street 
ifrnproDcfnent  will  not  invaltdate  eonr 
tract  for  the  toork, 

JSee  Moore  v.  Mayor,  etc  238 

See  BuiLDDTO  Coktracf. 
Sracurio  Pbrfobmaitcb. 


OONTRIBFrORy  NEGLIGENCE. 
See  NsauGKircB. 

CONVERSION. 

1«  In  an  action  for  the  allecfed  con- 
version of  certain  goods  plaintiff's 
evidence  tended  to  show  that  it 
sold  the  goods  conditionally  to  O., 
who  Bub^quenUy  delivered  them 
to  L.,  plaintiff's  agent  for  the  sale 
o(  its  goods,  to  be  held  as  security 
fbr  the  purchase-piice.  Plaintiff 
ratified  toe  act  of  L.  L.  there- 
after, without  the  knowledge  of 
plaintiff,  delivered  to  O.  a  receipt 
for  the  goods,  stating  that  they 
were  received  in  8toi*e  on  account 
of  O.,  at  a  n)ecified  rate'  for  stor- 
age; this  O.  transferred  to  H., 
upon  an  alleged  sale  of  the  goods 
for  a  valuable  consideration.  If  eld, 
that,  as  the  giving  of  the  receipt 
was  no  part  of  the  means  needed 
or  used  to  obtain  the  xxiesession 
of  the  goods  by  L.,  the  ratifica- 
tion by  plaintiff  of  his  act  in  this 
respect,  was  not  a  ratification  of 


the  receipt  |  that  L.  was  not  anth- 
onzed  to  issue  the  same,  and  plain- 
tiff was  not  bound  therel^.  Man- 
ning T.  Keenan,  45 

2.  Plaintiff  held  the  notes  of  O., 
given  for  the  purchase-price  of  the 
^foods,  and  m  an  action  against 
it  by  O.,  set  them  up  as  a  counter- 
claim and  i-ecovered  judgment  for 
the  amount.  Held,  that  this  was 
not  inconsistent  either  with  the  idea 
of  a  conditional  sale  or  of  a  pledge 
of  the  goods  and  did  not  affect 
pbdntiflrs  right  to  resort  to  them 
to  realize  its  claim.  Id. 

3.  The  goods  were  purchased  by  O. 
ostensibly  for  retail  trade;  the 
alleged  sale  to  H.  was  of  all  the 
goods  at  a  great  sacrifice.  Defend- 
ants asked  the  court  to  charge  that 
if  the  jury  believed  that  the  title 
of  the  coods  was  transferred  to 
O.,  to  be  sold  by  him  and  pro* 
cceds  credited  on  its  account,  tney 
made  O.  its  agent  to  sell  to  H.  or 
any  one  else.  The  court  so  charged* 
but  added  the  woi-ds  "  in  the  usual 
course  of  business,"  Sdd,  no  er- 
ror ;  that  no  authority  could  be  im- 
plied to  sell  otherwise.  Id. 

4.  One  having  title  to  and  a  right  of 
possession  of  property  taken  under 

Sroceedings  fonts  claim  and  de- 
very,  who  has  presented  his  claim 
under  and  in  pursuance  of  said, 
section,  may  maintain  an  action 
against  the  sheriff  or  coroner  for  a 
conversion  of  the  pi'opertv  when 
the  officer  has  obtainea  indemnity 
as  provided  by  said  section  and 
has  delivered  up  the  property  to 
the  plaintiff  in  the  replevm  suit. 

Id. 

5.  No  other  demand  is  necessary  to 
the  maintenance  of  the  action 
against  the  ofiicer  than  the  service 
of  affidavit  and  notice  of  claim  pre- 
scribed by  said  section.  Id, 

6.  In  an  action  for  the  convereaon 
of  a  promissory  note  the  measure 
of  damages  is  the  face  of  the  note 
and  interest,  unless  it  appear  that 
it  is  of  1683  value,  because  of  some- 
thing  which  legitimately  impairs 
or  (uminishes  its  value  or  affects 
its  validity.     Thayer  v.  Manlev. 
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7»  The  i*ale  \a  the  same  whether  the 
note  is  that  of  the  plaintiff  or  of  a 
thii'd  person.  Id. 

8.  Where  in  an  action  for  the  con- 
version of  three  notes  made  by- 
plaintiff^  it  apx)eared  that  defend- 
ant i*efused  to  deliver  up  the  notes 
on  demand;  that  after  the  action 
was  commenced*  but  before  tiial 
one  of  the  notes  became  due,  and 
that  all  of  them  wei'e  still  in  the 
possession  of  plaintiff.  Htldt  that 
as  when  the  action  was  bi^ught 
defendant  had  it  in  his  power  to 
dispose  of  the  notes  to  a  bona  fide 
holder  in  whose  hands  they  would 
have  been  valid,  and  plaintiff  was 
then  entitled  to  recover  the  actual 
damage  which  mi  jht  accrue  to  him, 
this  rig'ht  was  not  impaii-ed  by  the 
subsequent  matuinty  of  one  of  the 
notes  before  a  transfer ;  also  that 
as  the  jud^^ent  and  a  satisfaction 
thereoi  would  transfer  title  to  the 
notes  to  defendant,  plaintiff  was 
entitled  to  recover  the  full  value ; 
but  that  to  avoid  circuity  of  action 
a  provision  should  be  incoi-porated 
in  the  judgement  gi\'in^  to  defend- 
ant the  id^ht  to  cancel  and  return 
the  notes  as  a  satisfaction  of  the 
damages.  Id, 

9j  Although  in  such  a  case  the  plain- 
tiff has  a  remedy  by  an  eqmtable 
action  to  restriun  defendant  fixmi 
transferring,  and  to  compel  the 
cancellation  and  surrender  of  the 
notes,  he  is  not  obliged  to  I'csort  to 
this  remedy,  but  may  sue  for  the 
conversion.  Id. 

Where  note  indorsed  for  ac- 

epmmodatlon  of  tnaker  for  special 
purpose  is  diverted  and  transferred 
iSy  maker  in  payment  of  antecedent 
4^t,  and  is  transferred  by  creditor  to 
bona  fide  purchaser  before  maturity, 
ihe  indorser  inay,  on  payment  of  note, 
mahitain  action  against  creditor  for 
conversion 
'  See  Cmastock  v.  Sier.  269 


CORONER. 

t.  A.  coroner,  to  whom  a  requisition, 
in  proceedings  for  the  claim  and 
dehvery  of  x>tii's<^"«d  pi-operty,  in 
an  action  to  i-ecover  its  posses- 
sion has  been  issued,  stands  in  a 


like  poation  aa  a  sheriff^  and  ifi 
pi-otected  by  his  procciss  in  taking 
the  pi-opertv  specilied  from  the 
Dossession  oi  the  defendant  named. 
manning  Y,  Ketnan.  45 

2.  The  provisions  of  the  Re\'ised 
Statntes  (2  R.  S.,  285,  $5  55,  56), 
providing  for  6er\'ice  of  papers 
upon  a  sheriff  by  leaving  the  same 
at  his  office  or  delivering  them  to 
any  person  therein  belonging  to 
the  office,  apply  to  coroners  when 
acting^  in  the  place  of  the  sheriff 
in  on  action  wherein  the  sheriff  ia 
A  party.  Id, 

3.  Accordingly  hddf  where  the  coro- 
ners of  the  city  of  New  York,  by 
virtue  of  a  requisition  in  an  action 
against  the  sheriff  to  i*ecover  pos- 
session of  personal  property,  had 
taken  the  property  from  the  de- 
fendant, that  service  of  affidavit 
of  title  in  a  third  person  claiming 
the  property  under  section  216  of 
the  Code,  made  by  delivery  there- 
of to  a  clerk  in  their  office  having 
charge  of  their  office  buaness, 
was  a  good  service  upon  said 
coroners.  Id, 


CORPORATION. 

1.  Upon  the  expiration  of  the  term  of 
the  existence  of  a  corpoi'ation  as 
limited  by  its  charter,  it  becomes 
extinct,  no  formal  decree  of  disso- 
lution is  necessary,  and  a'judg*-* 
ment  thereafter  rendei-ed  ag-ainst 
it  in  an  action  then  i)ending  is  void, 
unless  the  action  be  continued  by 
order  of  the  court  as  provided  by 
the  act  of  1832  (chap.  295,  Laws 
of  1832)  to  prevent  the  abatement 
of  actions  by  or  against  corpora- 
tions.   tSturges  v.  VarhdeHnlL    384 

2.  The  provision  of  the  statute  of 
New  Jersey  (Laws  of  N.  J.,  April 
15,  1846,  $  29),  constituting  the  di- 
rectors and  managers  of  a  corpo- 
ration, trustees  thereof  upon  its 
dissolution,  does  not  continue  its 
existence  as  cestui  que  trusty  and 
render  it  capable  or  defending  in 
its  coi-poi-ate  name  whei-e  the  cor- 
|X)ration  has  expired  by  the  term- 
ination of  the  period  for  which  it 
was  created.  Id, 
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d.  Hie  mode  of  continuingf  an  action 
against  a  forei^^  corpoiiition  after 
ite  dLssolution  m  a  mattei'of  prac- 
tice governed  by  the  laws  of  this 
State.  Id. 

4.  "Where  a  director  of  a  corporation 
sold  out  his  stock  and  ceased  there- 
after to  take  any  Txai*t  in  the  man- 
agement of  its  anaii's,  or  in  the 
meetings  of  its  directors,  held,  that 
he  was  not  bound  to  see  that  a  suc- 
cessor was  elected  in  his  place  or 
to  tender  a  formal  resignation; 
and  that  he  was  not  responsible 
for  the  acts  of  those  in  its  manage- 
ment at  the  time  of  its  dissolution 
some  five  years  after  he  thus  sev- 
ered his  connection,  although  no 
Buccessoi*s  to  the  directors  then  in 
office  were  ever  elected.  Id. 

5.  As  to  whether  the  acts  of  those  who 
were  dii-ectors  of  a  coi-poration  at 
the  time  of  its  dissolution,  in  Uiere- 
after  defending  an  action  then 
pending  against  .the  coi-poration, 
will  estop  them  from  questioning 
the  validity  of  the  corporation, 
qtusre.  Id. 

6.  An  action  in  the  nature  of  a  credi- 
tor's suit  cannot  be  maintained  by 
a  creditor  of  an  extinct  co]*poration, 
to  i-each  funds  of  the  coi-poration 
paid  out  to  stockholders  before 
dissolution,  without  a  valid  judg- 
ment and  execution  against  the 
corporation  or  its  successors,  or 
without  fii'st  exhausting  the  credi- 
toi»*s  remedies  against  the  property 
remaining  in  the  hands  oi  the  cor- 
poration or  received  by  its  tinistees 
on  its  dissolution.  Id. 

7.  An  action  to  set  aside  and  vacate 
a  judgment  against  a  corx>oration, 
on  the  g^'ound  that  it  was  obtained 
without  consideration,  by  collusion 
with  the  officers  of  the  corporation, 
and  in  fi-aud  of  creditors,  may 
pi-operly  be  brought  in  the  name 
of  and  by  a  receiver  of  the  corpo- 
ration.   Whittlesey  v.  IkHaney.  671 

8.  In  a  complaint  in  such  an  action  it 
was  not  expressly  aveired  that  the 
judgment  was  fraudulent  in  fact, 
or  that  the  officera  of  the  corpo- 
ration colluded  with  the  plaintiif 
therein;  but  facts  were  aveired, 
which  if  proved  authorized  tiie 


inference  that  the  judgment  was 
without  considei^ation,  aad  fraudu- 
lently and  coUusively  obtained. 
Held,  sufficient  after  judgment; 
that  if  the  complaint  was  techni- 
cally defective  the  objection  should 
have  been  taken  by  demurrer  or 
otherwise  befoi-e  issue  on  the  facts ; 
also,  that  it  was  not  necessary  to 
employ  the  word  "fraud"  or 
'^Imudulenf  to  characterize  the 
transaction.  Id* 

9.  Defendant  sold  to  the  E.  H.  C. 

Co.,  a  patent  right  for  the  sum  of 
^"25,000 ;  $10,800  was  paid  down, 
and  500  shai'es  of  the  stock  of  the 
corporation  tittnsfeii'ed.  The  cor- 
poration gave  back  a  power  of 
attorney  authorizing  defendant  to 
sell  rignts  and  machineiT^,  and  it 
was  agreed  that  it  should  receive 
all  the  net  proceeds  of  sales  made 
by  defendant  until  it  was  reim- 
bursed, fi'om  such  sales  and  the 
sales  of  the  stock,  the  money  paid 
down,  and  that  thereafter  aefend- 
ant  should  be  entitled  to  one-half 
the  proceeds  of  sales  coming  to  his 
hands,  until  the  residue  of  the 
^5,000  was  paid,  and  all  the  bal- 
ance should  be  paid  to  U^e  corpo- 
ration. Held,  that  while  the  con- 
tract was  in  form  a  sale  for  $25,000 
the  payment  of  all  save  the  sum 
paid  down  was  dependent  upon 
its  being  realized  from  sales  in  the 
manner  specified ;  that  no  abso- 
lute obligation  on  the  pai't  of  the 
corporation  to  pay  the  balance 
was  intended  or  mcurred;  ajud 
that  no  promise  to  pay  the  balance 
upon  Inquest  could  be  implied. 

Id, 

10.  In  an  action  brought  by  a  re- 
ceiver of  the  corporation  to  set 
aside  a  judgment  obtained  by  de- 
fendant for  the  balance  of  the  pur- 
chase-price, it  appeared  that  the 
summons  and  complaint  in  defend- 
ant's action  were  served  upon 
an  officer  of  the  company,  who 
biH)ught  it  to  the  notice  of  the 
board  of  trustees,  and  with  the 
assent  of  the  boai-d  they  were  de- 
livered to  the  attorney,  who 
brought  the  action,  to  protect  the 
interests  of  the  corporation,  no 
answer  was  interposed  and  the 
judgment  was  by,  default.  Held, 
that  the  evidence  justified  a  find- 
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big  that  the  judgment  ^ras  -with- 
out  coDsideraUoii,  and  was  suffered 
to  be  entered  by  fraud  and  coUu- 
mon  between  defendant  and  the 
officers  and  trustees  of  the  corpo- 
ration. Id. 

11.  Also,  heldf  that  the  court  having 
juiisdiction  of  the  cause  of  action 
and  the  parties,  had  authority  not 
only  to  vacate  the  judgment,  but 
also  to  pass  upon  the  ments  and  to 
definitely  di8x>06e  of  defendant's 
daim.  IcU 

12.  Also,  Jield,  that  the  action  was 
properly  tiied  without  a  jury,  but 
if  a  trial  by  jury  was  the  right 
of  either  party  it  was  waived  by 
not  being  demanded  in  proper 
time.  Id. 

/See  JxtsuRAsnm  (Fibb). 
IirsuBANcii  (Life). 

MANUFACTUrJNO  CoBFORATIONS. 
MdNICIPAL  CORPOUATIOKS. 
RsUGIOrs  COBFOBATIOKS. 


defendant's  affidavits^  but  pro- 
ceeds to  argfoment  and  asks  for  a 
pei-emptory  writ,  this  is  equi* 
valent  to  a  demurrer;  it  is  an 
admission  of  the  truth  of  the  facts 
alle^d  in  said  affidavits,  but  a 
denial  of  their  sufficiency  in  law 
to  prevent  the  issuing  of  the  writ. 
People  ex  rel,  v.  Supre.  West.  Co. 

173 

2.  The  provirion  of  the  approfm- 
ation  act  of  1863  ($  5,  chap.  393, 
Laws  of  1863),  providing  that 
county  treasurers,  upon  payment 
to  the  Btate  treastirer  of  the 
amount  of  State  tax  in  their 
hands,  mav  retain  the  compen* 
sation  to  which  they  may  be  enti- 
tled, which  shall  not  ezce€»d  the 
amount  now  authorized  by  law, 
and  shall  not,  in  any  ease,  exceed 
the  sum  of  ^000,  was  intended 
as  a  row  and  exclusive  rule  for 
the  whole  State,  and  any  prior 
local  act  allowing  a  county  ti'eas- 
ui*cr  to  retain  a  greater  sum  than 
that  specified  for  receiving  and 
paying  over  the  State  tax  must 
yield  to,  and  is  limited  by,  said 
provision ;  so  that  while  the  rate  of 
compensation  may  be  governed 
by  the  local  act  pr  by  the  action 
oi  a  board  of  supervisors  in  pur- 
suance of  it,  the  compensation  that 
the  county  tixjasurcr  may  retain 
or  receive  either  from  the  State 
or  the  county  can  in  no  case  ex- 
ceed $2,000.  Id. 

3.  Accordingly,  heldf  where,  under 
the  provisions  of  the  act  of  1855 
(chap.  346,  Laws  of  1855),  in  re- 
lation to  county  treasurers'  fees  in 
Westchester  county,  the  boarti  of 
supervisor  of  that  county  fixci 
the  fees  at  one  per  cent  for  receiv- 
ing and  paying  out,  and  where 
the  fees  upon  the  State  tax  at  this 
rate  exceeded  ^,000,  that  the 
action  of  the  boai-d  was  inoi)er- 
ative  as  to  the  excess,  and  the 
county  treasurer  could  not  retain 
that  sum  out  of  the  State  tax  and 
charge  the  balance  to  the  county. 

Id. 

4.  Where  the  board  of  supervisors 
of  said  county,  in  auditing  the 
account  of  the  county  treasurer, 

cation  for  a  mandamu3,  takes  no  |      allowed   him   such   excess,    held, 
issue  upon  the  allegations  of  the  \     that  a  mandamus,  upon  the  appli- 


CX)STS. 

This  action  was  brought  npon  a 
guaranty  of  a  promissory  note, 
which  note,  with  guaranty,  was 
assigned  to  plaintiff  after  ma- 
turity. The  lonner  holder  of  the 
note  Drought  an  action  against  the 
maker  and  defendant  jointlv.  De- 
fendant demurred,  and  the  de- 
murrer was  sustained,  with  leave 
to  x)laintiff  to  amend  on  pa^-mcnt 
of  costs,  ffddf  that  the  court  had 
power  to  stay  proceedings  in  this 
action  until  the  payment  of  costs 
in  the  former  suit,  as  plaintiff  took 
the  claim  subject  to  existing  equi- 
ties ;  that  he  was  not  reliev^  fi-om 
the  obligation  to  pay  the  costs  by 
abandoning  the  former  action  and 
commencing  a  new  one ;  and,  that 
the  facts  that  the  former  action 
was  still  nominally  pending,  and 
that  the  maker  of  the  note  was 
joined  therein,  were  immaterial. 
Barton  v.  Speis.  133 


COUNTY  TREASURER. 
1.  Where  the  relator,  upon  appli- 
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cation  of  a  taxpayer,  would  lie 
requli'ing  the  boai-d  to  reconsider, 
revoke  and  annul  the  audit  so  fai' 
aa  it  allowed  to  the  county  treas- 
urer any  sum  in  excess  of  the 
(2,000.  Id. 


COURTS. 

Bee  CorsT  op  Common  Plbas. 
DisTBicT  Courts,  N.  Y.  City. 


COURT  OF  COMMON  PLEAS. 

The  provision  of  the  section  of  the 
Code  authorizing  the  issuing'  of  at- 
tachments (Code,  {  227),  which  de- 
clares that  for  the  purposes  of  the 
section  an  action  shall  be  deemed 
commenced  when  the  summons  is 
issued,  if  personal  service  of  the 
siunmons  be  made,  or  publication 
commenced  within  thii-ty  days,  ap- 
plies to  all  coui'ts  having  authority 
to  issue  attachments,  and  therefore 
to  the  Court  of  Common  Pleas  of 
New  York.    All&th  v.  Meyer,        1 


CREDITOR'S  SUIT. 

An  action  in  the  nature  of  a  credi- 
tor's suit  cannot  be  maintained  by 
a  creditor  of  an  extinct  corporation, 
to  reach  funds  of  the  corporation 
paid  out  to  stockholders  before 
dissolution,  without  a  valid  judg- 
ment and  execution  against  the 
corporation  or  its  successors,  or 
without  first  exhausting  the  credi- 
tor's reme<lies  against  the  prop- 
erty remaining  in  the  hands  of  the 
corporation  or  received  by  its 
trustees  on  its  dissolution.  Stuv' 
ges  V.  VanderbUt,  385 


CRIMINAL  TRIAL. 

Upon  the  trial  of  an  indictment 
for  obtaining  g^)ods  by  false  pre- 
tences, it  appeared  that  the  pris- 
oner and  one  M.  c^led  upon  the 
prosecutrix,  and  after  bargaining 
lor  certain  goods  and  agreeing 
upon  the  price,  M.,  whom  the 
prisoner  represented  as  a  man  in 
business  having  two  stores,  etc., 
went  out,  as  he  said,  to  get  the 
money.     M.  returned  with  a  check 


for  the  amount  of  the  purchase^ 
purporting  to  be  drawn  by  one  S., 
dated  the  next  day.  Attention 
being  called  to  the  fact  that  the 
check  was  poet-dated,  M.  replied : 
**  It  is  too  late  to  go  to  the  bank 
to-day."  (It  was  then  afLer  bank- 
ing hours.)  Both  the  prisoner 
and  M.  said  the  check  was  pfood, 
and  that  the  maker  had  a  business. 
The  check  was  received  and  the 
goods  were  delivered  to  and  taken 
'  away  by  the  prisoner  and  M.  No 
such  person  as  the  drawer  of  the 
check  kept  an  account  at  the  bank 
on  which  it  was  drawn,  nor  did  it 
appear  that  there  was  any  such 
]x;rson,  and  the  check  was  aomitted 
to  be  worthless.  Hdd^  that  the  cir- 
cumstances tended  to  show  the 
transaction  to  be  a  device  on  the 

Sart  of  the  prisoner  and  M.  to 
efraud  the  prosecutrix ;  that  the 
fact  that  the  check  was  x)06t-dated 
did  not,  under  the  circumstances, 
make  the  transaction  simply  an 
undertaking  that  the  money  to 
meet  it  would  be  in  the  bank  at 
its  maturity;  and  that  the  evi- 
dence mstilied  a  conviction.  Les- 
ter V.  People.  78 

—  TVhat  is  proper  sentence  upon 
plea  of  guilty  under  indtctinent  for 
bringing  adtutemted  milk  into  liew 
York  city. 

See  Polinsky  v.  People.  65 

—  When  impressiony  belief  or 
opinion  competent  on  trial  of  indict" 
inentfor  murder,  and  when  it  is  not 
iTwompetent  for  prosecuting  attorney 
to  stafe  in  summing  tip  reoson  for  not 
producing  evidence  promised  in  the 
opening. 

fSee  Blake  v.  People,   (Mem.)    586 


DAMAGES. 

1.  Plaintiff  indorsed  a  promissory 
note  for  the  accommodation  of  the 
makers  for  a  special  pui-pose; 
instead  of  being  used  for  such  pui^ 
pose  it  was  transfen-ed  by  the 
makers  to  defendants  in  payment 
of  an  antecedent  debt.  Defendants 
transferred  the  came  before  ma^ 
turity  to  Abonafide  holdei*  for  value, 
who  collected  it  of  plaintiff.  In  an 
action  to  i-ecover  the  amount  paid, 
heldf  that  the  damages  suctained 
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by  plaintiff  was  the  amount  he  had 
been  compelled  to  pay.  Cojnstock 
V.  ITier.  269 

2.  In  an  action  ag'ainst  the  surety, 
upon  a  bond  conditioned  that  the 
principal  would,  withm  two  years, 
cause  all  liens  and  incumbrances 
upon  certain  premises  g^ranted  by 
him  to  the  obligee,  including*  a 
certain  mortgage  thei'eon,  to  be 
discharged  of  i*ecord,  and  would 
indemnify  and  save  plain  tiff  harm- 
less therefrom,  the  complaint  al- 
leged default  in  payment  of  the 
moi*tgage,  but  did  not  state  any 
sum  which  the  obligoi*s  ought  to 
have  paid,  but  neglected  to  pay. 
Heldy  that  the  action  was  upon  a 
bond  conditioned  for  the  j^rform- 
ance  of  a  covenant  —  the  doing  of 
an  act  by  the  principal ;  not  for 
the  pavment  of  money;  that  the- 
case  was  within  the  provisions  of 
the  Revised  Statutes  (2  R.  S.,  378, 
§  5  ef  seq.) ;  it  was  necessary  that 
plaintiff  should  assign  in  his  com- 
plaint specific  breaches  for  which 
action  was  brought,  that  the  court 
should  assess  the  damages  thei'e- 
by,  and  that  judgment  should  be 
for  the  penalty,  with  a  further 
direction  that  plaintiff  have  exe- 
cution for  the  damages  so  assessed. 
£€€^•8  v.  fSJianTion,  292 

8.  The  mortgage  referred  to  in  the 
bond  was  also  upon  other  lands 
than  those  conveyed  to  plaintiff, 
and  the  principal  obligor  was  only 
bound  to  pay  a  portion,  how  much 
did  not  appear.  The  morte^age 
was  foreclosed,  and  a  part  of  the 
land  conveyed  to  plaintiff  sold  at 
foreclosure  sale,  how  much,  or 
what  was  its  value^  did  not  ap- 
pear. Damages  were  assessed  by 
casting  interest  on  the  amount 
named  as  the  penalty.  Hdd, 
error;  that  there  should  have 
been  pi*oof  of  the  amount  of  the 
actual  damages.  Id, 

4.  As  to  what  is  the  qtuintum  of 
damages  in  such  case,  whether 
the  vjuue  of  the  piece  of  land  sohl, 
at  time  of  sale,  or  the  amount  of 
consideration  paid  therefor  and 
interest;  and  as  to  whether  a 
delay  on  the  part  of  plaintiff  to 
prosecute  will  affect  the  amount 
which  he  may  recover,  qiusre.   Id. 


5.  In  an  action  for  the  convemoa 
of  a  promissory  note  the  measure 
of  damages  is  the  face  of  the  note 
and  interest,  unleas  it  appear  that 
it  is  of  less  value,  because  of  aosne- 
thing  which  legitimately  impairs 
or  dimiuishes  its  vidue  or  affects 
its  validity.     Thayer  y.  Manley. 

305 

6.  The  rule  is  the  same  whether  the 
note  is  that  of  the  plaintiff  or  of  a 
thii-d  person.  Id, 

7.  "Where  in  an  action  for  the  con- 
version of  three  notes  made  by 
plaintiff,  it  ap})eared  that  defend* 
ant  i<efused  to  deliver  up  the  notes 
on  demand;  that  sifter  the  action 
was  commenced,  but  befoi«  trial 
one  of  the  notes  became  due,  and 

that  all  of  them  were  still  in  the   ,  ^  j^i 
possession  of  fih^tf.    J^eZd,  that  <'!/"^'^ 


as  when  the  action  was  brought 
defendant  had  it  in  his  power  to 
dispose  of  the  notes  to  a  ho/nafide 
holder  in  whose  hands  they  would 
have  been  valid,  and  plaintiff  was 
then  entitled  to  recover  the  actual 
damage  which  might  acci*ue  to  him, 
this  right  was  not  impaii'ed  by  the 
subsequent  maturity  of  one  of  the 
notes  before  a  ti*ansfer ;  also  tha^ 
as  the  judgment  and  a  satisfaction 
thei'eoi  would  transfer  title  to  the 
notes  to  defendant,  plaintiff  was 
entitled  to  i-ecover  the  full  value ; 
but  that  to  avoid  circuity  of  action 
a  provision  should  be  incoi'porated 
in  the  judgment  giving  to  defend- 
ant the  right  to  cancel  and  return 
the  notes  as  a  satisfaction  of  the 
damages.  Id, 

8.  While  it  is  the  duty  of  a  defend- 
ant, in  an  action  whei-em  a  tem- 
poi'aiy  injunction  has  been  grant- 
ed, to  do  nothing  to  enhance,  and 
to  do  all  that  he  reasonably  can  to 
diminish  the  damages  therefrom, 
he  is  not  bound  to  incur  any  hazard, 
and  is  not  I'esponsible  \i,  adopting 
such  course  as  experienced  and 
competent  men  would  deem  pru- 
dent and  proper  under  the  circum- 
stances, anothercoui'se  might  have 
been  taken,  equally  safe  and  prop- 
er, which  would  have  i-educed  the 
damages.     Roberts  v.  White.   375 

9.  It  seejna^  that  the  granting  of  an 
oi*der  of  reference,  to  ascertain  de- 
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fendant's  damages  by  reason  of  a 
temporary  injunction,  before  the 
enrollment  and  entry  of  a  judgment 
in  his  favor,  is  ii-regulai' ;  it  is  an 
irregularity,  however,  which  may 
be  waived  by  plaintiff,  and  if  he 
permit  the  referee  to  proceed  to  a 
final  report  without  objection,  or  if, 
although  objection  is  made,  he  does 
not  withdraw  from  the  reference, 
but  proceeds  therewith,  the  irregu- 
larity is  cured.  /^. 


10.  In  anaction  brought  to  determine 
the  rights  of  the  parties  to  a  wall, 
claimed  by  plaintiff  to  be  a  pai-ty 
wall,  the  complaint  alleged,  and  it 
appeared  that  defendants  had  be- 
gun to  tear  down  the  buildings  on 
their  premises,  including  the  wall, 
for  the  pui-j^oso  of  erecting  a  new 
building.    A  temi>orary  injunction 
was  granted  restraining  defendant 
from  tearing  down  the  wall ;  a  de- 
lay was  thereby  occasioned  in  the 
completion  of  defendants'  building. 
Beld^  that  the  items  of  damages, 
by  reason  of  the  injunction,  prop- 
erly allowable,  wei-e :  Ist.  Loss  in 
rent;  2d.  Increased  cost  in  build- 
ing ;  3d.  Counsel  fees  on  motion  to 
dissolve  injunction,  and  on  appeal 
from  order  of  dissolution.  Jd. 

In  iictUmfor  breach  of  agree- 
ment to  deliver  bonds,  the  fneasure  of 
damages  is  the  market  valite  of  the 
bonds. 

See  Wlntermute  v.  Cook.  107 


In  action   against   railroad 

company  for  hss  of  baggage  improp- 
erly delivered  to  it  by  another  carrier, 
what  proper  items  cf. 

See  Fairfax  v.  N,  T.  C.  and  B, 
JL  M.  H.  Co,  i(j7 


DEED. 


1.  Where  a  deed  contains  an  accu- 
rate description,  by  permanent 
boundaries  capable  of  being  ascei*- 
temed,  a  general  reference,  in  ad- 
dition, to  the  premises  as  in  the 
possession  of  the  ffi-antor  or  gran- 
tee will  not  pass  title  to  lands  out- 
side  of  the  boundai-ies  given ;  the 
more  cei-tain  and  pennanent  por- 
tions of  the  description  will  con- 
trol.   Jones  V.  Smith.  205 

2.  In  an  action  of  ejectment  plaintiff 
claimed  under  a  deed  which  de- 
scnbed  the  premises  generally  as 
the  lot  or  piece  of  land  called  the 
Cross  lot,"  and  as  "now  in  the 
possession  "  of  the  grantee ;    fol- 
lowing this  was  a  description  by 
metes  and  bounds,  in  w^hich  the 
easteriy    boundaiy  of   the  lands 
conveved  was  given  as  "  the  east 
hne  of  the  Montreast)r  patent,   as 
the  same  ought  to  be  established." 
T.,  the  grantee,  at  the  time  of  the 
grant  was  in  possession  and  occu- 
pying np  to  a  fence  on  the  east, 
which  was  beyond  the  east  line  of 
the  patent ;  the  grantor  had  no  pa- 
per title  beyond  the  line  of  the 
patent,  and  it  did  not  appear  that 
at  that  time  a  title  had  been  ac- 
quired either  by  grantor  or  by 
grantee  by  adverse  possession  or 
practical  location  of  the  line.   Held, 
that  the  intent  of  the  parties  was 
to  hmit  the  grant  to  lands  within 
the  boundaries  of  the  patent ;  and 
that  plaintiff  could  not  claim  under 
It  beyond  the  line  given,  unless  a 
different  one  had  been  established 
subsequently  by  adverse  voaaea- 
sion  or  practical  location.  Id 


For   land  taken  for  street, 

when  only  natninal  damages  properly 
aUowcuble. 

See  In  re  City  of  Brooklyn.       179 

In     action     under    statute 

against  lotteries  (1  R.  S.,  667,  §  32) 
by  purchaser  of  lottery  t  ickets  against 
the  vendor,  the  ride  of  recovery  is 
double  the  ainowatpaid  with  d(mble 
costs. 

See  Orover  v.  Morris.  473 

BiCKELs.— Vol.  XXVIII.     83 


3.  Where  a  deed  contains  a  covenant, 
upon  the  part  of  the  grantee,  to 
pay  a  mortgage  upon  the  prem- 
ises, executed  by  the  grantor,  the 
relation  of  principal  and  surety  is 
created  between  the  parties,  and 
an  agreement  by  the  holder  of  the 
mortgage  with  the  grantee  to  ex- 
tend the  time  of  payment*  made 
without  the  consent  of  the  grantor, 
discharges  the  grantor.  Calvo  v. 
Davies.  211 

4.  An  unrecorded  deed  has  a  prefer- 
ence  under  the  recording  act  over 
a  subsequent    judgment  against 
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the  grantor,  althong'h  be  remains 
in  pofiseasion.    JScfiroeder  y.  €hir- 


ney 


430 


6.  The  mle  that  resort  may  be  had 
to  a  coui't  of  equity  to  set  aside  as 
a  cloud  on  title  an  apj^arent  lien  or 
incumbrance,  when  its  invalidity 
can  only  be  established  by  extrin- 
sic evidence  which  wUl  not  neces- 
sarily appear  in  any  proceeding 
by  a  claimant  to  enforce  the  lien, 
is  more  particularly  applicable 
where  the  extiinsic  evidence  is 
parol ;  it  does  not  apply  when  the 
e\ddence  is  a  deed,  on  record  in 
the  same  county  clerk's  office 
where  a  judgment  is  docketed 
under  which  a  claim  is  made  hos- 
tile to  plaintitTs  title.  Id. 

6.  Accordingly,  Jield,  where  plain- 
tiff claimed  title  under  a  deed 
which  was  unrecorded  at  the  time 
of  entry  of  iudgment  against  the 
ffrantor,  ana  of  a  sale  thei*eunder, 
but  which  was  subsequentlv  re- 
corded, that  an  action  coula  not 
be  maintained  by  him  to  set 
aside  the  sheriff's  cei*tificate  of 
sale  as  a  cloud  upon  his  title.    Id. 

7.  A  possession  of  land  is  not  adverse 
80  as  to  render  a  deed  thereof  void 
for  champci*ty  under  the  statute 
(1  R.  S.,  739,  $  147;,  unless  it  be 
under  claim  of  a  specific  title.  In 
re  DepU  Fvb.  Parks,  560 

8.  "Where  the  closing  clause  in  the 
description  in  a  deed  sums  up  the 
intention  of  the  parties  ajs  to  the 
particular  premises  conveyed  it 
has  a  controUing  effect  upon  all  the 
prior  phrases  luied  in  the  descrip- 
tion.    Ousby  v.  Jones.  621 

DEFAULT. 

^6  granting  of  an  order  opening  a 
judgment  taken  by  defiiult  is  in 
the  discretion  of  the  court  below, 
and  in  the  absence  of  evidence  of 
an  abuse  of  this  discretion  such 
order  is  not  reviewable  here. 
Lawrence  v.  Fbrley.  187 


DEFENSES. 

In  an  action  by  a  creditor  of  the 
coipoitition    against  a  stockhold- 


er, to  enforce  the  liabifil^  fan- 
posed  by  the  genei'al  manufactur- 
mg  act  (§  10,  chap.  40,  Laws  of 
1848)  upon  a  stockholder  who  has 
not  paid  for  his  stock,  evidence  of 
a  loan  by  defendant  to  the  cor- 
poration to  an  amount  equal  to 
his  stock  constitutes  a  defense. 
Agate  v.  Sands.  620 

When  the  fact   that  goods 

manufactvired  to  {yrder  and  lost  en 
route  were  not  properly  shipped,  is 
not  defense  in  an  action  to  recover 
value. 

See  Biggins  v.  Murray.  252 

Where,  by    the  indorsement 

of  a  protnissory  note  by  a  married 
rooman,  her  separate  estate  is  charged, 
an  extension  of  tiine  with  her  con- 
sent is  not  a  defense  in  action  uponit^ 
doTsement. 

Third  im.  Bk.  v.  EUike.         260 

When  aeceptanoe  of  interest 

on  mortgage  during  pendency  of 
action  to  foreclose  is  not  a  dtfense. 

See  Odea  v.  Hayt.  845 

To  policy  of  life  insurance^ 

that  it  is  a  wager  policy  must  be 
pleaded. 

See  Goodwin  v.  Mass.  Mut.  L.  Ins. 
Co.  480 

In  action  to  set  aside  gratu- 
itous trar^fer  from  wife  to  hukxind, 
the  fact  that  transfer  was  made  to 
d^raud  creditors,  no  defense. 

See  Boyd  v.  De  La  Montagnie. 

4d8 


DEFINITIONS. 

1.  The  term  ''real  estate,"  as  used 
in  the  statute,  authorizing  the  sale 
of  the  real  estate  of  an  infant  (2  R. 
S.,  194,  5  70),  includes  every  n-ee- 
hold  estate  and  interest  in  lands; 
and  where  there  is  a  vested  re- 
mainder in  fee  there  is  a  seizin 
in  law,  which  answers  the  require- 
ment of  the  statute  that  the  mfant 
shall  be  **  seized  **  of  the  estate. 
Jenkins  v.  jFb^ey.  356 

2.  An  unpaid  premium  upon  a  pol- 
icy of  life  insurance  is  not  an 
*•  indebtedness,**  w^ithin  the  mean- 
ing of  the  statute  of  liassachusettB 
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proyiding^  for  the  continuance  and 
validity  of  such  a  policy  for  a  limi- 
ted period  after  failure  to  pay  the 
premium,  and  for  ascertaining'  the 
^  period  in  each  case;  the  unpaid 
premium,  therefore,  cannot  be  de- 
ducted fi-om  the  net  value  of  the 
policy  in  detennining  the  amount 
of  premium  for  temporary  insui*- 
ance.  Goodwin  v.  Mass.  MiU*  L, 
Ins.  Co.  480 

The  word  "  clerk*' as  used  in 

the  provision  of  the  New  York  City 
charter  of  1873  (}  28,  chap.  335, 
Laws  1873),  providing  for  the  ap- 
pointment to  a7id  renumufrom  office, 
etc,,  means  a  person  employed  in  one 
of  t?ie  departments  to  keep  the  records 
and  accounts. 

See  People  ex  reL.  v.  Fire  Com*rs, 

437 


DEMURRER. 

—  When  complaint  in  <iction 
brought  to  vacate  certain  assessments 
and-  sales,  as  a  cloud  on  title  was 
demised  to,  athd  it  was  claimed  by 
f^joXntiff  that  by  the  statute  a  con- 
veyance on  the  sale  was  presicmptive 
evidence  of  regularity ;  held,  thai 
without  determining  the  questions  in- 
volved, the  proper  disposition  vxts  to 
overrule  demurrer  and  require  answer. 

See  Townaend  v.  City  of  Brooklyn 
(Mem).  589 

JSee  Zange  v.  Benedict*  12 

See  PuBADDrcm. 

DEVISE. 

Where  to  a  devise  of  a  fee  is  added 
a  power  of  sale,  the  devisee  and 
donee  being  the  same  person,  the 
power  is  merged  in  the  fee  and  is 
inoperative.    Jennings  v.  Conboy. 

230 


DISTRICT  COURT  OF  NEW  YORK 
CITY. 

1.  In  March,  1873,  defendant  was 
duly  appointed  assistant  clerk  of 
one  of  the  district  courts  of  New 
York  city  for  the  full  term  of  six 
years;   he  was  removed  by  the 


justice  of  that  court,  and  in  Janu- 
SLiy,  187.5,  the  relator  was  appoint- 
ed by  the  justice.  In  January, 
1876.  the  relator  was  removed,  and 
one  M.  appointed.  Thei*eupon  an 
action  in  the  nature  of  a  quo  war- 
ranto was  brought  on  the  i-elation 
of  the  relator  hei*ein  against  M. 
A  judgment  was  rendei-ed  thei-e- 
in«  deciding  that  the  relator  was 
entitled  to  the  office,  and  that  M. 
be  ousted.  A  few  days  prior  to 
the  entry  of  judgment,  defendant, 
with  the  consent  of  M.,  resumed 
possession  under  his  original  ap- 

g ointment.  Held,  that  the  Instice 
ad  no  power  to  i-emove  defend- 
ant, who  was  entitled  to  the  office 
for  the  full  term ;  that  the  judg- 
ment against  M.  was  neither  con- 
clusive nor 'any  evidence  against 
him.    JPeople  ex  rel.   v.  Murray. 

535 

2.  The  office  of  assistant  clerk  of  a 
district  court  is  not  a  city  or  coun- 
ty office,  within  the  meaning  of  the 

?ro\Tsion  of  the  charter  of  New 
brk  city  of  1873  (§  114,  ch.  335, 
Laws  of  1873),  pro^'iding  that 
every  person  holding  such  an  of- 
fice, who  shall  accept  any  other 
office  specified,  shall  be  deemed 
to  have  vacated  the  former.      Id. 

3.  Accordingly  held,  that  defendant 
did  not  lose  his  office  as  assistant 
clerk  by  being  elected  member  of 
assembly,  and  by  entering  upon 
the  duties  of  that  office  after  his 
removal,  or  by  accepting  clerical 
positions  in  departmente  of  the 
city  government,  in  the  absence 
of  proof  justifying  an  inference 
that  he  intended  to  or  did  resign 
his  office  as  assistant  clerk.        Id. 


DIVORCE. 

Threats  of  violence,  by  a  husband 
against  a  wife,  of  such  a  character 
as  to  induce  a  reasonable  appre- 
hension of  bodily  injury,  and 
charges  of  infidelity,  made  in  bad 
faith,  as  auxiliary  to  and  in  ag- 
gravation of  the  threatened  vio- 
lence, are  sufficient  to  constitute 
*' cruel  and  inhuman  treatment," 
within  the  meaning  of  the  statute 
authorizing  a  limited  divorce.    (2 
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R.  S.,  147,  $  51.)     Kennedy  v. 
Kennedy,  369 

See  ALiMomr. 


DOGS. 

Idability  ofovmer  of  ferocious 

dog  to  one  injured  byhim. 
See  Mvller  v.  McKesson,  195 

I/ynch  V.  McNdUy.  348 


DOCKS. 
/Slee  Whailfs. 


EJECTMESrr. 

When  action  of  ejectfnent  by 

ansioer  and  subsequent  proctedings 
may  be  cojisidered  as  turned  irUo 
equitable  action  and  relief  brought 
down  to  close  of  litigation. 

See  Mad,  Ave,  Bap,  C?l  v.  Bap, 
Ch,  82 


ELECTION  OF  REMEDIES. 

When  party  has  an  election 

between  an  action  for  conversion  or 
for  money  had  and  received. 

See  Cotnstock  v.  Hier.  269 


When  plaintiff  may  elect  be- 
tween a>ction  for  conversion  of  prom- 
issory note  made  by  hitn,  or  an 
equitable  action  to  restrain  a  trans- 
fer and  to  compel  drfendant  to  sur- 
render it. 

See  Thayer  v.  Manley,  805 


EMINENT  DOMAIN. 

When  allowance  of  nominal 

damxuges  proper  for  lands  taken  for 
street. 

See  In  re  (My  of  Brooklyn,       179 


ENTRY. 

The  owner  of  land,  wrongfully  held 
out  of  possession,  may,  if  he  can 
regwin  possession  peacefully,  main- 
tain it,  and  may  lawfully  i^esist  an 
attempt  by  the  former  occupant 
to  retake  possession ;    there  can 


be  no  wrongful  detainer  by  the 
tinie  owner  when  the  entry  was 
both  lawful  and  peaceable.  Bliss 
y.  Johnson.  529 


EQUITY. 

1.  An  unauthorized  conveyance  by 
a  religious  corporation  of  its  real 
estate  cannot  be  held  valid,  be- 
cause it  has  been  executed  and 
delivered,  the  purchaser  put  in 
possession,  and  the  corporation 
paid  the  considei'ation  tnerefor. 
Mad,  Ave,  Bap.  Ch.  v.  Bap.  Ch. 

82 

2.  In  such  case,  however,  when  the 
corporation  seeks  to  repudiate  the 
conveyance,  and  to  recover  pos- 
session of  the  property,  as  a  con- 
dition of  i*ecovery  it  will  be  re- 
quired to  restore  to  the  purchaser 
in  that  he  has  |)aid  upon  the  faith 
of  the  title  supposed  to  have  been 
conveyed,  and  of  the  possession 
and  enjoyment  of  the  pi*operty. 

Id. 

3.  The  general  rule  requiring  a 
mortgagee  in  possession  to  account 
for  the  i*ent8  and  pi'ofits,  when  the 
mortgagor  seeks  to  redeem,  is  not 
in  all  cases  controlling.  A  court 
of  e(juity  may  give  i-edi-ess,  ac- 
cordmg  to  the  cii-cumstances  of 
the  case,  and  will  not  apply  the 
rule  when  it  will  work  injustice. 

Id. 

4.  A  gratuitous  transfer  of  property 
from  a  wife  to  a  husband,  induced 
in  part  by  i*epi*eseutations  on  his 
paH  that  she  was  liable  for  a 
debt,  for  which  in  fact  she  was  not 
liable,  and  made  in  the  l)elief  that 
the  effect  of  the  ti*ansfer  would  be 
to  delay  the  ci-editors  or  in  some 
way  to  save  the  pi'ojierty,  will  be 
set  aside  by  a  coui-t  of  equity. 
Boyd  Y.Beija  Montagnie.        498 

5.  A  suit  in  equity  to  have  a  policy 
of  life  insurance  declai-ed  existing 
and  in  foi'ce  is  maint^nable where 
the  insurer  refuses  to  receive  the 
premium  when  tendeivd,  basing 
the  refusal  upon  an  unfoimded 
claim  that  the  ix>licy  has  l)een  for- 
feited and  canceled.  Meyer  v. 
Kiiick.  L.  Ins,  Co.  516 
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When   court   of  equity  wiU 

not  interfere  to  relieve  party  from 
consequences  of  failure  to  perfonn 
oondUions  precedent, 

See  People's  Bk,  v.  MitcheU.    406 

See  Cloud  on  Titlb, 

Spbcific  Pbbitobmahcb. 


ERROR  (WRIT  OP). 

1.  The  joinder  of  several  distinct 
misdemeanors  in  the  same  indict- 
ment is  not  a  cause  for  the  rever- 
sal of  judgment  thereon  on  writ 
of  error,  when  the  sentence  is  sin- 
gle, and  is  appropriate  to  either  of 
the  coimta  upon  which  conwtion 
was  had.    Poling  v.  People,   65 

2.  As  to  whether  the  objection  of 
duplicity  is  fatal,  either  on  motion 
in  arrest  of  judgment  or  on  writ 
of  error,  qtuBre,  Id. 


ESTOPPEL. 

1.  Acts  of  the  general  governing 
body  of  a  municipal  corporation, 
within  their  general  jwwei-a,  which 
are  published,  I'epi'esented  and 
held  out  as  valid,  with  invitations 
to  indi\iduala  to  enter  into  engage- 
ments and  expend  money  and  labor 
on  the  faith  of  them,  may  be  as- 
sumed, by  those  dealing  with  the 
municipal  authorities,  to  be  as  i^e- 
preaented ;  and  the  coiporation 
having  received  the  fruits  of  con- 
tracts, entered  into  on  the  faith  of 
such  representations,  will  be  es- 
topped li-om  alleging  a  mei*e  ir- 
regularity, not  of  the  substance  of 
the  jK)wer,  or  jurisdictional  in  its 
character,  to  avoid  them.  Moore 
V.  Mayor,  etc.  238 

2.  "WTiere,  by  the  tenns  of  a  contract, 
if  a  payment  is  not  made  by  a  cer- 
tain day,  a  harm  will  come  to  one 
party  and  a  benefit  to  another,  and 
the  amount  of  the  payment  i-e- 
quired  Ls,  from  the  coui-oe  of  busi- 
ness of  the  i>ai'ties,  known  only  to 
the  latter,  who  refuses  to  make 
known  the  amount  or  keeps  silence 
as  to  it  when  asked,  and  in  conse- 
quence the  day  goes  by  "without 
I>ayment  being  made,  ne  cannot 


take  a  benefit  from  the  lapse. 
Meyer  y.  Knick.  L,  Ins,  Co,     516 

3.  Where  a  party  gives  in  evidence 
•  an  admission  in  the  pleading  of 

his  adversary,  he  is  not  estopped 
from  questioning  a  portion  tbei*eof 
which  is  against  him ;  he  is  at  hb- 
erty  to  use  the  admission  so  far  as 
it  makes  in  his  favor,  and  to  dis- 
prove the  residue.  Matt  v.  Con, 
Ice  Co.  543 

4.  The  doctrine  of  estoppel  is  applied 
to  promote  justice  and  fair  dealing, 
never  to  aid  a  fraudulent  purpose. 
Royce  v.  Watrous.  597 

WTien  party   not    estopped 

from  claiming  non^perfonnajice  of 
conditums  precedent, 

See  PeopWs  Bk.  v.  MUchdi.     406 


EVIDENCE. 

The  provision  of  the  Code  (Old 
Code,  5  110 ;  New  Code,  5  395)  i-e- 
quiring  a  written  acknowledgment 
or  promise,  to  take  a  case  out  of 
the  statute  of  limitations,  does  not 
require  that  the  time  when  the  ac- 
knowledgment or  promise  was 
made  should  appear  in  the  writ- 
ing, or  be  evidenced  by  writing ; 
if,  therefore,  a  writing  containing 
either  of  the  prescribed  requi- 
sites is  without  date,  or  if  the  date 
stated  is  eiToneous,  parol  evidence 
may  be  g^ven  of  the  time  when  it 
was  executed.  Klncaid  v.  Archi- 
bald. 189 

.  In  an  action  to  recover  po&session 
of  certain  bonds  of  the  city  of 
Poughkeepsie,  which  had  been 
stolen  fi-om  plaintiff  and  sold  to 
defendants,  as  a  cii'cumstance  in- 
dicative of  bad  faith,  plaintiff 
proved  that  defendants  had  pur- 
chased of  the  same  pei'son,  of 
whom  they  purchased  the  bonds  in 
question,  another  bond  which  had 
been  stolen,  one  of  the  defendants, 
as  a  witness  in  their  behalf,  after 
gi\ing  evidence  of  the  circumstan- 
ces under  which  the  other  bond 
was  purchased,  and  the  explana- 
tion made  by  the  seller  whirn  was 
consistent  wnth  but  not  decisive  of 
innocence,  was  a^ked  "wero  you 
satisfied     with     the    explanation 
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^ven  ? "  Thb  was  objected  to  and 
excluded.  Held,  error.  Dutch.  Co. 
Mut  Ins.  Co.  V.  Hachfield.      226 

3.  Defendants  were  brokers  in  HiBw 
York.  It  was  proved  as  a  sus- 
picious circumstance  that  instead 
of  olTenng  them  for  sale  in  that 
market  they  offei'ed  tEem  in  the 
cities  of  Poughkeepsie  and  Albany. 
Defendants  offered  to  prove  the 
usual  course  of  brokera  in  such 
cases,  which  wa»  excluded.  Held, 
error ;  as  the  evidence  w^as  legiti- 
mate in  answeiing  the  imputation 
of  unusual  conduct  on  their  part. 

Id. 

4.  In  an  action  to  foreclose  certain 
moi'tg-ages  it  appeared  that  plain- 
tiff received  of  W.,  then  the  owner 
of  the  mortgaged  premises,  twelve 
promissoi'y  notes  executed  by  W., 
and  gave  to  the  latter  a  receipt 
stating  that  he  received  the  notes 
in  full  for  principal  and  interest 
of  the  bonds  and  moi*tgages,  and 
agreeing  to  assign  to  such  parties 
as  W.  might  designate  when  called 
for.  Held,  that  the  Insti'ument 
showed  upon  its  face  a  payment  of 
the  mortgages,  and  that,  as  it  was 
unambiguous,  parel  evidence  was 
not  admissible  to  explain  or  vary 
it.    Meyer  v.  LcUJirop.  315 

6.  But  held,  that  evidence  was  com- 
petent showing  that  there  was  a 
mistake,  that  this  was  not  the 
agreement  of  the  parties,  and  that 
the  instrument  was  executed  by 
plaintiff  and  accepted  by  W.  in  en- 
tire misapprehension  as  to  its  na- 
ture and  effect.  Id. 

6-  C.  was  carrying  on  business  at 
Buffalo,  doing  his  banking  busi- 
ness with  plaintiff;  he  needed  and 
had  a  line  of  discounts  with  plain- 
tiff, which  he  desii^ed  to  continue, 
but  plaintiff  requested  more  secu- 
rity. Defendant,  who  was  the 
fatheMn-law  of  C,  i-esiding  in 
Canada,  thereupon  cuve  to  plain- 
tiff a  letter  of  credit,  as  follows : 
"  Please  discount  for  Mr.  Cummer, 
to  the  extent  of  ^i,000.  He  will 
give  you  customei-s'  paper  as  col- 
lateral. You  can  also  consider  me 
responsible  to  the  bank  for  the 
same."  In  an  action  thereupon, 
held,  that  as  the  letter  was  am- 
biguous, evidence  of  the  Buiround- 


ing  circumstances  was  competent ; 
that  viewed  in  their  light  it  ap- 
peared that  the  letter  was  intend- 
ed as  a  continuing  guaranty ;  and 
that,  thei'efore,  defendant's  liii^ 
bility  did  not  cease  with  the  dis- 
count and  payment  of  the  sum 
stated,  f^hit^s  BanA  of  Buffalo 
y.  Mylea.  335 

7.  Where,  in  an  action  under  the 
statute  prohibiting'  lotteries  author- 
izing the  pui-chaser  of  tickets  to 
recover  double  the  sum  paid  (1  R. 
S.,  667,  i  32),  it  appeared  that  de- 
fendants had  furnished  lottery 
tickets  to  an  agent  for  sale,  ana 
that  the  latter  had  sold  to  plaintiff 
held,  that  the  account  kept  by  th  b 
agent,  and  testified  by  him  to  be 
correct,  of  his  transactions  with  th  9 
plaintiff  was  properly  received  i  i 
evidence  for  the  purpose  of  show- 
ing the  dates  and  amounts  of  tb) 
transactions.  Ghrover  v.  Morris.  474 

8.  An  accommodation  indorser  of 
note  is  not  an  **  assignee  "  wiUiin 
meaning  of  $  399  of  C^e,  and  may 
testify  as  to  transactions  with  de- 
ceased maker,  so  a  party  may 
testify  to  a  transaction  with  two 
partners,  one  of  whom  is  deceased. 
Comstock  V.  Hier.  269 

9.  "Where  an  admission  m  a  pleading' 
is  alone  relied  upon  by  the  oppo- 
site party  to  establish  a  £u;t,  any 
statement  made  in  connection  with 
the  admission,  of  another  fact 
which  would  nullify  the  effect  of 
the  admission,  must  be  also  held 
as  established ;  the  whole  of  the 
statement  must  be  taken  and  con- 
strued together.  GfUdersleeve  v. 
LaTidon.  •  609 

10.  This  rule,  nowever,  does  not  pre- 
vent the  party  claiming  the  benefit 
of  the  amnission  from"  disproving' 
the  iajci  so  alleged  in  connection 
with  it ;  BO  far  as  the  statement  is 
not  disproved  it  is  effectual,  so  £ur 
as  it  is  shown  to  be  untrue  it  is  of 
no  avail.  Id. 

11.  The  question  as  to  the  sufficiency 
of  proof  of  loss,  and  of  unavailing 
search  to  authorize  the  admis^on 
of  parol  evidence  of  the  contents 
of  a  written  instrument  is  very 
much  in  the  discretion  of  the  trial 
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Where   in  memorandum  of 

sale  it  was  stated  that  sale  vxm  made 
on  **  usual  tennSt*  hdd,  oral  evidence 
competent  to  shoto  what  the  **  usual 
tenns"  were. 

See  Lawrence  v.  Gallagher.  (Mem. ) 

615 

Of  hel^f  and  opinion,  when 

competent. 
See  Blake  v.  People.   (Mem.)    686 

ConfActi'ng  statement  of  toK- 

91^9,  when  competent. 
See  Spamrowhatok  v.  Sparrowhauik. 

591 


EXCEPTION. 

A  question  not  presented  by 

exception  cannot  he  considered  on 
appeal. 

See  Bunt  y.  Church.  (Mem.)    615 


FALSE  IMPRISONMENT. 

1.  In  an  action  for  false  impiiaon- 
ment  the  compUdnt  alleged,  in 
substance,  that  defendant  wrong- 
fully and  willfully,  without  just 
cause,  provocation  or  jurisdiction, 
faJsely  imprisoned!  ana  caused  to 
be  detained  in  pinson  the  plaintiff, 
under  the  following  circumstances : 
Defendant  presided  as  judge  at 
and  held  a  United  States  Circuit 
Court,  before  which  plaintiff  was 
ti-ied  and  con\icted  of  a  statutory 
offence,  punishable  by  a  fine  or 
imprisonment;  he  was  sentenced 
by  defendant  to  pay  a  iine  and  also 
to  be  imprisoned.  Plaintiff  paid 
the  amount  of  the  fine  to  the  clerk 
of  the  court,  who  paid  the  same 
into  the  United  States  treasury. 
A  writ  of  habeas  corpus  was  grant- 
ed and  returned  into  said  court 
during  the  same  tei^n,  and  on  such 
retum,Hiefendant  holding  the  court 
and  as  judge  thei*eof,  vacated  and 
set  aside  the  sentence,  and  re-sen- 
tenced the  plaintiff  to  imprison- 
ment, and  he  was  imprisoned  ac- 
cordingly. In  pi-oceedings  after- 
wards had  the  United  States  Su- 
preme Court  adjudged  said  re-een- 
tence  to  have  been  pronounced 
without  authority,  and  discharged 
plaintiff  from  imprisonment.  It 
was  not  alleged  that  defendant  was 


a  party  to  such  proceedings  or  was 
represented  or  heard  therein. 
Heldy  that  the  complaint  did  not 
set  forth  a  cause  of  action,  and  that 
a  demun*er  theroto  was  properly 
sustained;  that  defendant  in  im- 
posing the  second  sentence  acted 
judicudly  and  was  not  liable 
although  such  sentence  was  in 
excess  of  jurisdiction  and  void. 
JjOMffe  v.  Benedict.  12 

2.  Also,  held,  that  the  general  aver- 
ment in  the  complaint  that  defend- 
ant "wrongfully  and  willfully, 
without  *  *  *  jurisdiction 
falsely  imprisoned"  the  plaintiff 
did  not  entitie  plaintiff  to  judgmenV 
under  the  rule  that  the  demurrei* 
admits  the  allegations  in  the  plead- 
ings  demiured  to,  as  by  the  com- 
plmnt  it  was  based  upon  the  special 
circumstances  set  forth,  and  was 
no  broader  or  more  effectual  than 
those  ctroumstances.  Id. 


FALSE  PRETENCES. 

Upon  the  trial  of  an  indictment 
for  obtaining  goods  by  false  pre- 
tences, it  appeai'ed  that  the  pris- 
oner and  one  M.  called  upon  the 
ni*osecutrix,  and  after  bargaining 
for  cei'tain  goods  and  agi*eeing 
u|X)n  the  price,  M.,  whom  the 
piisoner  repi*esented  as  a  man  in 
business  having  two  stores,  etc., 
went  out,  as  he  e&hl,  to  get  the 
money.  M.  returned  with  a  check 
for  the  amount  of  the  purchase, 

Purporting  to  be  drawn  bv  one  S., 
ated  the  next  day.  Attention 
being  called  to  the  fact  that  the 
check  was  post-dated,  M.  replied : 
"  It  is  too  late  to  e^o  to  the  bank 
to-day.**  (It  was  then  afUa*  bank- 
ing hours.)  Both  the  prisoner 
and  M.  said  the  check  wajs  good, 
and  that  the  maker  had  a  business. 
The  check  was  received  and  the 
goods  were  delivei*ed  to  and  taken 
away  by  the  prisoner  and  M.  No 
such  X)erson  as  the  drawer  of  the 
check  kept  an  account  at  the  bank 
on  which  it  was  drawn,  nor  did  it 
appear  that  there  was  any  such 
person,  and  the  check  was  admitted 
to  be  worthless.  Held,  that  the  cir- 
cumstances tended  to  show  th<t 
ti<ansaction  to  be  a  device  on  this 
part  of  the  piisoner  and  M.  to' 
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defraud  the  prosecutrix ;  that  the 
fact  that  the  check  was  post-date<l 
did  not,  under  the  cli*cumstances, 
make  the  transaction  simply  an 
undertaking"  that  the  money  to 
meet  it  wcmld  be  in  the  bank  at 
its  maturity;  and  that  the  evi- 
dence jur.titied  a  conviction.  Les- 
ser V.  People,  78 


FEROCIOUS  ANIMALa 

Liability  of  owner  of  ferocious 

dog  to  one  injured  hf/  him, 
heeMuUery,  McKesson,  195 

LyruJi  V.  Mci{aXly.  840 


FINDINGS  OF  LAW  AND  FACT. 


TVJien  findings  of  fact  wiU  be 


presumed  to  STistain  judgment  entered 
iyih  report  of  r^eree, 
JSes  Meyer  v.  Lathrop,  815 

JSee  MscuAif ic's  Libit. 


FORCEABLE  ENTRY  AND  DE- 
TAINER. 

The  owner  of  land,  wrongfully  held 
out  of  jx^sfKi&ion,  may,  if  he  can 
i-egain  posbession  peacefully,  main- 
tain it,  and  may  lawfully  resist  an 
attempt  by  the  former  occupant  to 
retake  possession ;  there  can  be  no 
WTX)ngful  detainer  by  the  true 
owner  when  the  entry  was  both 
lawful  and  peaceable.  Bliss  v. 
Johnson,  529 


FORECLOSURE. 

1.  The  complaint,  in  an  action  of 
foi'eclosui'c,  aven*ed  the  making  of 
the  Iwnd  and  mortg-age  by  defend- 
ant D.,  a  conveyance  by  D.  to  L., 
subject  to  the  mortgagt^,  with 
covenant  on  the  part  of  the  latter 
to  pay  the  same ;  it  then  set  forth 
ari  agi*eemcnt  between  plaintiff 
and  L.  to  extend  the  time  of  pay- 
ment, "with  the  express  under- 
standing that  the  bond  and  mort- 
g'age  should  remain  in  every  other 
re8i>ect  unaffected  by  the  agree- 
ment." A  jud|j^ent  for  deficiency 
was  asked  ag-ainst  D.  H.  Id^  that 
the  "understanding"  referi'ed  to 


related  to  the  stipulationa  in  the 
mortgage  other  than  thoee  aa  to 
time  of  payment ;  that  the  agree- 
ment did.  not  contain  a  reservation 
0)t  the  rights  of  plaintiff  to  pro- 
ceed against  D. ;  that  by  the  agree- 
ment D.  was  discharged ;  and  that, 
therefore,  a  demurrer  by  him  to 
the  complaint  was  properiy  sus- 
tained.   CaZvo  y.  Lavies,  212 

2.  Plaintiff  was  the  owner  of  a  bond 
and  mortgage,  by  the  terms  of 
which  interest  was  payable  annu- 
ally, and  in  case  of  any  default  in 
the  payment  thereof,  for  more  than 
thirty  days  after  it  was  due,  plai..- 
tiff  had  tne  option  to  consider  the 
whole  sum  secured  as  due.  Such 
a  default  having  occuri'ed,  plain- 
tiff BO  elected  and  conunenced.  an 
action  of  foreclosure.  Ne^tia- 
tions  were  thereujwn  enterea  into 
l>etween  the  parties  for  an  ar- 
i-angement,  and  plaintiff  made  a 
proposition  in  writing  to  discon- 
tinue the  action  and  to  i*ecbnsidcr 
her  election,  upon  condition  that 
the  mortgagors  would  pay  the  in- 
terest due  with  intei*est  therein 
and  the  costs  of  the  foi-eclosure, 
would  execute  with  one  G.,  a  sub- 
sequent mortgagee,  an  agreement 
that  the  whole  principfd  should 
become  due  when,  by  the  terms  of 
the  bond  and  mortgage,  the  first 
instaUment  became  due,  and  that 
interest  should  be  paid  semi-annu- 
allv,  and  would  execute  to  plaintiff 
a  lease  of  the  premises  for  one 
year  without  rent.  The  mortga- 
gore  accepted  the  proposition, 
executed  a  lease,  paid  the  interest 
and  costs,  and  signed  the  required 
agreement,  which  they  retained  to 
procure  the  signature  of  6.,  and 
plaintiff  gave  a  receipt  for  the 
payment,  stating  therein  that  the 
action  was  discontinued.  The 
mortgagor  did  not  procure  the 
signature  of  G.;  plaintiff  then 
offered  to  accept  the  agreement 
without  such  signature,  but  the 
mortgagora  represented  that  it  was 
lost  or  mislaid;  they  refused  to 
sign  a  new  agreement  and  refused 
to  make  a  semi-annual  payment  of 
interest,  on  the  ground  that  inter- 
est was  not  due.  Plaintiff  discon- 
tinued the  action  and  commenced 
this  action  to  foreclose.  The  mort- 
gagoi's  thereafter,  when  the  aa* 
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niial  payment  of  interest  became 
due  by  the  terms  of  the  moi*tga^, 
tendered  the  amount  thereof,  which 
was  accepted,  without  any  waiver 
by  plaintiff  of  the  default  or  of  the 
right  to  continue  the  foreclosure. 
Hddt  that  the  mortgagors,  by  re- 
fusing to  execute  the  proposed 
agreement,  were  pi'ecluaed  from. 
insisting  that  they  wei-e  I'elieved 
from  the  consequences  of  their 
default ;  and  that  the  acceptance 
of  the  interest  tendered  did  not 
constitute  a  defense.  OddL  v. 
Hoift.  343 

FOREIGN  CORPORATION. 

The  provision  of  the  statute  of  New 
Jei-aey  (Laws  of  N.  J.,  April  15, 
1846,  {  29),  constituting  the  direct- 
ors and  managers  of  a  corpora- 
tion, trustees  thei-eof  upon  its  dis- 
solution, does  not  continue  its  ex- 
istence as  cestui  qwe  trust,  and 
render  it  capable  of  defending  in 
its  corporate  name  where  the  cor- 
poration has  expired  by  the  ter- 
mination of  the  period  for  which 
it  was  created.  Sturges  v.  Vavr 
derb'dt.  384 

FOREIGN  LAWS. 

An  unpaid  premium  upon  a  pol- 
icy of  life  insurance  is  not  an 
*•  indebtedness,"  within  the  mean- 
ing of  the  statute  of  Massachusetts 
providing  for  the  continuance  and 
validity  of  such  a  policy  for  a  limi- 
ted pjeriod  after  failui-e  to  pay  the 
premium,  and  for  ascertaimng  the 
period  in  each  case;  the  unpaid 
pi'emium,  therefoi'e,  cannot  be  de- 
ducted fi'om  the  net  value  of  the 
policy  in  determining  the  amount 
of  pi'emium  for  tem]X)rary  insur- 
ance. Goodwin  v.  Mam.  Mut.  L. 
Ins.  Co.  480 

Under  the  pradsions  of  the 

laws  of  New  Jersey  imposing  a  per- 
sornaZliabUity  ujipn  tlie  stockholders 
of  a  corponition  where  the  whole  capi- 
tal has  not  been  paid  in,  there  cannot 
be  a  recovery  by  a  creditor  against  a 
single  stockholder.  An  equitable  ac- 
tion is  necessary  bringing  iii  all  the 
stockholders. 

jSee  Ghriffith  v.  Mangam.     (Mem.) 
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FORGERY. 

1.  The  drawer  of  a  check,  made 
payable  to  the  order  of  the  payee, 
IS  not  bound  by  a  payment  thei*eof 
by  the  bank,  Mpon  a  forged  in- 
dorsement of  the  name  of  the 
payee;  it  is  bound  before  pay- 
ment to  asceHain  the  genuineness 
of  the  indorsement.  Welsh  v. 
€hr.  Am.  Bank.  424 

2.  A  depositor  owes  no  duty  to  a 
baxkk  requiring  him  to  examine  his 
pass  book  or  i-etunied  checks,  with 
a  view  to  the  detection  of  forgeries 
in  the  indorsements ;  he  has  a  right 
to  assume  that  the  bank  before 
paying  his  checks  will  ascertain 
the  genuineness  of  the  indorse- 
ments. Id. 

FORMER  ADJUDICATION. 

1.  A  judgment  of  ouster  in  an  action 
in  the  nature  of  a  quo  warranto 
does  not  conclude  one  who  is  in  no 
sense  a  party  to  the  action,  and 
does  not  take  office  from  or  in  any 
way  hold  under  the  defeated  party; 
nor  is  it  competent  evidence  ag-ainst 
him.   People exreL Y.Murray.  535 

2.  "Where  an  int/^rpretation  has  been 
given  to  a  statute  by  this  court,  in 
aid  of  which  cei-tain  facts,  admit- 
ted or  proved  in  the  action,  were 
considered,  it  is  not"  necessary  for 
a  party  in  another  action,  relying 
upon  the  inteiin-etation  so  given, 
to  prove  the  same  facts  j  but  it  is 
incumbent  ujKjn  the  opposite  party 
to  show  that  those  facts  did  not 
exist,  assuming  that  they  were 
decisive  in  the  determination,  be- 
fore he  can  call  upon  the  court 
to  reverse  its  decision.  Wood  v. 
Mayor,  etc.  556 

FORMER  SUIT  PENDING. 

—  In  an  oMion  to  charge  the 
holder  of  stock  in  a  manufacturing 
corporatioTi,  issued  to  pay  for  prtyper- 
ty,  indidually  for  the  company  debts, 
on  the  ground  that  the  purchase  was 
fraudulent  J  a  former  actum  to 
charge  defendant  as  tncitee  with 
same  debt,  because  of  failure  to  file 
annual  report,  is  no  bar. 

JSee  Douglass  v.  Ireland.  100 
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FRAUD. 

1.  In  an  action  to  charge  the  hold- 
er of  stock  of  a  manufacturing 
corporation,  issued  upon  and  for 
the  puixihase  of  property,  indi- 
vidually for  the  debts  of  the  com- 
pany, all  that  is  necessary,  to  es- 
tablish legal  fraud,  which  will  ta^e 
the  stock  so  issued  out  of  the  pro- 
tection of  the  act  of  1853  (chap. 
333,  Laws  of  1853),  is  to  prove, 
1st.  That  the  stock  exceeded  in 
amount  the  value  of  the  property 
in  exchange  for  which  it  was  is- 
sued ;  and,  2d.  That  the  trustees 
60  issued  it  delibei-ately  and  with 
knowledge  of  the  real  value  of  the 
propeHy ;  no  other  fraudulent  in- 
tent need  be  alleged  or  proved. 
Douglasa  v.  Ireland,  100 

2.  In  such  an  action  it  appeared  that 
the  entire  capital  stock  of  the  cor- 

gn'ation,  $oOO,000,  was  issued  to 
.,  one  of  its  tinistees,  in  consid- 
eration of  the  assignment  to  the 
company  of  two  executory  con- 
tracts for  the  purchase  of  mining 
property,  upon  which  nothing  had 
been  paid ;  the  contract  price  was 
§40,000.  One-thii-d  of  the  stock 
was  immediately  i-eti-anslerred  to 
the  company,  to  be  sold  to  raise  a 
**  working  capital."  This  was 
sold  at  fi-om  forty  to  dxty  cents  on 
a  dollar.  Defendant  knowing  of, 
and  participating  as  trustee  of  the 
coi*poration  in  the  transaction, 
pui*chased  $25,000  of  said  stock  at 
loHy  cents.  The  jui*y  found  the 
value  of  the  property  to  be  $C8,000. 
Heldf  that  the  evidence  justified  a 
finding  of  fraud,  and  was  sufficient 
to  sustain  a  recovery.  Id, 

8.  An  account  stated  may  be  im- 
peached by  evitlence  of  fraud  or 
mistake.     Welsh  v.  Qer,  Am,  Bh. 

424 

4.  Defendant  sold  to  the  E.  H.  C. 
Co.,  a  patent  right  for  the  sum  of 
§25,000 ;  §10,800  was  paid  down, 
and  500  shai^es  of  the  stock  of  the 
corjwration  transferi-ed.  The  coi^ 
poi*ation  gave  back  a  power  of 
attorney  authorizing  defendant  to 
soil  rights  and  machinery,  and  it 
was  agreed  that  it  should  receive 
all  the  net  proceeds  of  sales  made 
by  defendant  until   it  was  reim- 


bursedy  from  sach  sato  and  flie 
sales  of  the  stock,  the  money  paid 
down,  and  that  thereafter  defend- 
ant should  be  entitled  to  one-half 
the  pi\)ceeds  of  bale^  coming  to  lus 
hands,  until  the  ixihidue  of  the 
$25,000  was  paid,  and  all  the  bal- 
ance should  be  paid  to  the  corjwra- 
tiou.  In  an  action  brought  by  a  re- 
ceiver of  the  coi-jwiTition  to  set 
aside  a  judgment  obtfuned  by  de- 
fendant for  the  balance  of  the  pur- 
chase-price, it  appeai-ed  that  the 
summons  and  complaint  in  defend- 
ant's action  were  sen'ed  upon 
an  officer  of  the  comiiany,  who 
brought  it  to  the  notice  of  the 
board  of  trustees,  and  with  the 
assent  of  the  board  they  were  de- 
livered to  the  attorney,  who 
brought  the  action,  to  protect  the 
interests  of  the  coiporation,  no 
answer  was  interposed  and  the 
judgment  was  by  default.  Beid^ 
that  the  evidence  justiiied  a  lind  > 
ing  that  the  judgment  was  with- 
out consideration,  and  was  suffercc/ 
to  be  entered  by  fraud  and  collu 
non  between  defendant  and  tfant 
officers  and  trustees  of  the  corpo- 
ration.    Whittlesey   v.    Ddanefj, 

5tl 

5.  The  doctrine  of  estoppel  is  appli- 
ed to  promote  justice  and  fair 
dealing,  nevei*  to  aid  a  fraudulent 
purpose.    Hoycey,  Watrous,    597 


FRAUDS  (STATUTE  OF), 
JSee  Statutb  op  Fiiauds. 

FRAUDULENT  CONVEYANCES, 

1.  A  gratuitous  transfer  oi  property 
from  a  wife  to  a  husband,  induced 
in  part  by  i*epresentations  on  his 

SaH  that  she  was  liable  for  a 
ebt,  for  which  in  fact  she  was  not 
liable,  and  made  in  the  belief  that 
the  effect  of  the  transfer  would  be 
to  delay  the  creditora  or  in  some 
way  to  save  the  pix^i^erty,  will  be 
set  aside  by  a  court  of  eqmty. 
Boyd  V.  Be  La  Montagnie,        498 

2.  To  sustain  an  action  for  that  pur- 
pose it  is  not  necessai'y  to  show  a 
fi'audulent  intent  u]>on  the  jmi^t  of 
the  husband  in  mat  ing  the  repre- 
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sentatiods;  amutnal  misapprehen- 
edoQ  or  mistalce  is  sufficient.      Id, 

8.  From  the  confidential  relations  of 
the  parties  the  buixlen  is  thrown 
ui)on  the  husband,  in  oi-der  to 
sustain  such  a  transfer  to  show 
that  the  gift  was  freely  and  ^  de- 
liberately made,  and  that '  the 
ti*ansaction  was  fair  and  proper. 

Id, 

4.  Tlie  far't  that  the  wife  consented 
to  the  transfer  to  defraud  credit- 
ors does  not  constitute  a  defense. 

Id. 

GIFT.  .' 

In  artion  to  set  aside  gratuit- 
ous trajh^fcr  from  wife  to  hushandf 
the  biirdeji  of  proof  is  ujxm  the  latter 
to  show  that  gift  was  freely  and  de- 
liberately viade^  a7id  tTiattlustruTisac- 
iion  was  fair  and  proper, 

&ce  Boyd  v.  De  La  Moniagnie, 

498 

GUARANTT. 

1.  This  action  was  broug^ht  upon  a 
guaranty  of  a  pi"omissory  note, 
which  note,  with  guai'anty,  was 
assigned  to  plaintiff  after  ma- 
turity. The  former  holder  of  the 
note  brought  an  action  against  the 
maker  and  defendant  jointly.  De- 
fendant demurred,  and  the  de- 
murrer was  sustained,  with  leave 
to  plaintiff  to  amend  on  payment 
of  costs.  Held,  that  the  court  had 
power  to  stay  proceedings  in  this 
action  until  the  payment  of  costs 
in  the  former  suit,  as  plaintiff  took 
the  claim  subject  to  existing  equi- 
ties ;  that  he  was  not  relieved  from 
the  obligation  to  pay  the  costs  by 
abandoning  the  former  action  and 
commencing  a  new  one ;  and,  that 
the  facts  that  the  former  action 
was  still  nominally  pending,  and 
that  the  maker  of  the  note  was 
joined  therein,  were  immateiial. 
Barton  v.  Speis.  133 

2.  C.  was  carrying  on  business  at 
Buffalo,  doing  his  banking  busi- 
ness with  planitiff ;  he  needed  and 
had  a  line  of  discounts  with  plain- 
tiff, which  he  desired  to  continue, 
but  plaintiff  requested  more  secu- 
rity.    Defendant,    who   was   the 


father-in-law  of  C,  residing  in 
Canada,  thereupon  gave  to  ))lain- 
tiflf  a  letter  of  credit,  as  follows: 
"  Please  discount  for  Mr.  Cummer, 
to  the  extent  of  ;F4»000.    He  wUl 

£'ve  you  customers'  paper  as  col- 
teral.  .  You  can  also  consider  me 
responsible  to  the  bank  for  the 
same."  In  an  action  thereupon, 
held,  that  as  the  letter  was  am- 
biguous, evidence  of  the  sun-ound- 
ing  circumstances  was  competent ; 
that  viewed  in  their  light  it  ap- 
peared that  the  letter  was  intend- 
ed as  a  continuing  guaranty ;  and 
that,  therefore,  defendant's  lia- 
bility did  not  cease  with  the  dis- 
count and  pavment  of  the  sum 
stated.  White*8  Bank  of  Buffalo 
V.  Myles.  335 

3.  ^Iso,  held,  that  the  statement  a^ 
to  customers'  paper  was  not  a  con 
dition  or  limitation  upon  the  righ . 
to  discount,  nor  did  it  limit  or  de\ 
fine  the  character  of  the  paj)er  t<i 
be  discounted ;  and  that  defend- 
ant was  liable  for  discounts,  al- 
though not  secui'ed  by  such  col- 
latei'al.  Id, 

4.  A.lso,  held,  that  a  change  in  the 
business  conducted  by  C,  after 
the  date  of  the  letter  of  credit,  with 
notice  to  plaintiff,  did  not  affect 
defendant's  liability  for  subsequent 
discounts;  that  plaintiff  had  the 
right  to  rely  upon  the  guaranty 
until  by  some  adequate  notice 
defendant  terminated  his  liability. 

Id. 


HAMILTON  (COUNTY  OF). 
Bee  Tax  Salbs. 

HEALTH. 

1.  The  Legislature,  in  the  exercise 
of  its  constitutional  authoritv,  may 
confer  upon  boards  of  health  the 
power  to  enact  sanitary  ordi- 
nances, ha\ing  the  foree  of  law, 
within  the  districts  over  which 
their  jurisdiction  extends.  PoU 
insky  v.  People,  65 

2.  Ordinances  designed  to  prevent 
the  sale  of  adulterated  milk  are 
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within  the  acope  of  saoitary  regu- 
lations. Id, 


mGHWAYS. 

1.  Proceedings  were  instituted  by 
the  common  council  of  the  city  of 
Bi-ooklyn  under  the  act  of  1871 
(chapter  833,  Laws  of  1871),  which 
authorized  them  to  open  and  con- 
tinue North  Thii'teenth  street,  fi-om 
Fii*st  street  **  to  the  East  river,  and 
to  the  permanent  bulk-head  line." 
"While  the  pi*oceedinga  wei-e  pend- 
ing the  act  of  1873  (chapter  334, 
Laws  of  1873)  was  passed,  which 
it  was  claimed  established  a  new 
bulk-head  Une  over  200  feet  be- 
yond the  line  as  it  was  at  the  time 
of  the  passage  of  the  act  of  1871. 
Held,  that  the  intent  of  said  act  of 
1871  was  to  open  the  sti^eet  as  a 
public  highway  to  me  waters  of 
the  East  nver,  and  the  ai'titicial 
shore  as  established  by  the  bulk- 
head line ;  that  it  did  not  give  an 
absolute  and  fixed  boundary  at  the 
shore  of  the  river  as  it  then  existed, 
but  a  shifting  terminus  at  the 
shore  aa  it  might  exist  either  by 
change  in  the  natural  banks  or  in 
the  artificial  shore ;  that  conceding 
that  the  act  of  1873  changed  the 
bulk-head  Une,  the  law  earned  the 
street  to  the  new  river  line ;  also 
that  the  act  of  1871  was  not  re- 
pealed by  implication  by  the  act 
of  1873.  In  re  Opening  North 
Thirteenth  street.  179 


2.  It  8ee77i8,  that  had  the  line  been 
changed  oiler  the  sti-eet  had  been 
opened  and  improved,  the  public 
w^ould  have  had  a  right  of  way 
over  the  new  made  land  to  the 
river,  and  the  chai*ge  of  it  as  a 
public  highway.  Id, 

8.  Nominal  damages  only  were 
allowed  to  P.  &  K.,  claimants  for 
compensation.  The  deed  under 
which  P.  claimed  bounded  the 
land  conveyetl  by  several  sti*eet8, 
one  of  whijh  was  North  Thii'teenth 
street.  A  separate  clause  con- 
veyed the  interests  of  the  grantees 
to  the  center  Une  of  the  sti'eets 
lying  in  fixmt  of  and  adjacent  to 
the  land  conveved,  adtiing  "of 
which  streets  N(^rth  Thirteenth 
street  has  not  been  opened  or  ceded 


to  the  pubUc.**  In  the  deed  to  K. 
one  of  the  boundary  lines  is  given 
as  **  the  center  line  of  a  parcel  ot 
land  called  Noi'th  Thirteenth, 
street,*'  although  not  opened  as  a 
street.  It  appeared  that  in  1871 
the  owners  inclosed  the  land  cov- 
ered by  the  street,  but  whether 
before  or  after  the  passage  of  the 
act  of  that  year  above  mentioned 
did  not  appear ;  nor  did  it  appear 
by  what  authority  the  strip  of  land 
was  designated  and  set  aside  as  a 
street,  or  when  dedicated.  Jffeld, 
that  the  deeds  contained  clear 
recognitions  by  grantors  and  gran* 
tees  of  the  rights  of  the  pubuc  in 
the  land  as  a  street ;  that  if  it  was 
not  in  fact  a  pubUc  highway  the 
onus  was  upon  the  dumant  for 
compensation  to  show  that  fact; 
that  in  the  absence  of  evidence  to 
the  contrary,  a  dedication  of  the 
land  was  properly  found  by  the 
commissioners;  that  it  could  not 
be  assumed  that  the  inclosing  the 
land  was  before  the  pubUc  acted 
upon  and  accepted  the  dedication 
by  directing  tne  opening  of  the 
street ;  and  that  the  allowance  of 
nominal  damages  only  was  proper. 

Id. 

4.  In  an  action  for  assault  and  bat- 
tery it  appeai'ed  that  plaintiff  had 
cut  the  grass  upon  the  side,  adjoin- 
ing his  land,  of  a  highway  di^-iding 
the  farms  of  the  pai'ties.  Defend- 
ants in  the  absence  of  plaintiff 
went  into  the  highway  and  com- 
menced raking  the  hay  into  piles 
prepai-atory  to  removing  it,  where- 
upon plaintiff  went  with  his  team 
and  wagon  for  the  purpose  of  car- 
rying away  the  hay,  ana  thereupon 
the  affray  occui-red.  Defendants 
alleged  in  their  answer  that  one  of 
them  was  owner  of  the  land  on 
which  the  grass  grew,  and  that  the 
alleged  assault  was  committed  in 
resisting  an  attempt  on  the  part  of 
plaintiff  by  foixie  to  prevent  them 
from  gathering  the  hav.  Plaintiff 
proved  that  for  several  years  prior 
to  the  occurrence  he  had  mowed 
and  cropped  the  land,  and  exercised 
such  acts  of  ownership  as  were  con- 
sistent with  its  use  as  a  highway. 
It  was  not  disputed  but  that  if  the 
title  was  as  claimed  by  defendants 
they  had  the  right  of  possession 
subject  to  the  pubUc  use.     The 
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coui't  rejected  evidence  offered  by 
defendants  showing  siich  title,  and 
withdrew  that  question  fi-om  the 
jury  Held,  eiTor ;  that  assuming 
the  title  to  be  as  claimed,  defend- 
ants had  the  right  to  enter  upon 
the  highway  and  remove  the  hiay ; 
that  there  was  no  proof  of  such  a 
possession  in  plauitiif  at  the  time 
of  the  affray  as  justified  him  in 
ejecting  defendants  or  deprived 
the  latter  of  the  right  to  resist  by 
the  use  of  reasonable  and  neces- 
sary force  an  attempt  by  plaintiff 
to  prevent  them  fi*om  removing 
the  hay.    Bliss  v.  Johnson*      529 


HUSBAND  AND  WIFE. 

1.  A  gratuitous  transfer  of  property 
fi*om  a  wife  to  a  husband,  induced 
in  part  by  representations  on  his 
paii;  that  she  was  liable  for  a 
debt,  for  which  in  fact  she  was  not 
liable,  and  made  in  the  belief  that 
the  effect  of  the  transfer  would  be 
to  delay  the  creditors  or  in  some 
way  to  save  the  property,  will  be 
set  aside  by  a  court  of  equitv 
Boyd  V.  De  Xa  Montagnie,        498 

2.  To  sustain  an  action  for  that  pur- 
pose, it  is  not  necessary  to  show  a 
iraudulent  intent  upon  the  part  of 
the  husband  in  making  the  repre- 
sentations; a  mutual  misappre- 
hension or  mistake  is  sufficient. 

Id. 

8.  Prom  the  confidential  relations  of 
the  parties,  the  burden  is  thrown 
upon  the  husband,  in  order  to  sus- 
tain such  a  transfer  to  show  that 
the  pf t  was  freelv  and  deliberately 
made,  and  that  the  transaction  was 
fair  and  proper.  Id, 

4.  The  fact  that  the  wife  consented 
to  the  transfer  to  defraud  ci'ei^toi'S 
does  not  constitute  a  defense.    Id. 

5.  Where  the  wife  is  thus  induced 
by  untrue  statements,  and  acting 
under  a  misapprehension,  to  make 
the  transfer  at  the  time,  when  but 
for  such  misapprehension  she 
would  not  then  have  made  it,  her 
le  jal  right  to  a  i-etransfer  is  not 
impaii"ea  by  the  fact  that  she  in- 
tended to  give  the  propei'ty  to  her 
husband  by  will.  Id. 


INDICTMENT. 

1.  The  joinder  of  several  distinct 
misdemeanors  in  the  same  indict- 
ment is  not  a  cause  for  the  reversal 
of  judgment  thereon  on  writ  of  er^ 
ror,  when  the  sentence  is  single, 
and  is  appropriate  to  either  of  the 
counts  upon  which  conviction  was 
had.    Polinsky  v.  People,  65 

2.  As  to  whether  the  objection  of 
duplicity  is  fatal,  either  on  motion 
in  arrest  of  judgment  or  on  writ  of 
error,  qtUBre.  Id, 


INFANTS. 

Under  the  statute  authorizing  the 
sale  of  the  I'eal  estate  of  an  infant 
(2  R.  S.,  194,  J  70),  the  court  has 
jurisdiction  to  direct  the  sale  of  a 
remainder  in  fee,  vested  in  interest 
in  an  infant;  the  term  "real 
estate,"  as  used  in  the  statute,  in- 
cludes every  fi^eehold  estate  and 
interest  in  lands ;  and  where  there 
IS  a  vested  remainder  in  fee,  there 
is  a  seizin  in  law,  which  answers 
the  requirement  of  the  statute  that 
the  infant  shall -be  **  seized  "  of  the 
estate.    Jenkins  v.  Fdhey,        356 


INJUNCTION. 

1.  While  it  is  the  duty  of  a  defend- 
ant, in  an  action  wherein  a  tem- 
porary injunction  haa  been  grant- 
ed, to  do  nothing  to  enhance,  and 
to  do  all  that  he  reasonably  can  to 
diminish  the  damages  therefrom, 
he  is  not  bound  to  incur  any  hazai*d, 
and  is  not  i*esponsible  if,  adopting 
such  course  as  experienced  and 
comx)etent  men  would  deem  pm- 
dent  and  pro^^er  under  the  circum- 
stances, another  cowse  might  have 
been  taken,  equally  safe  and  prop- 
er, which  would  have  reduced  the 
damages.    Bobertsv,  White.  575 

2.  It  seems,  that  the  granting  of  an 
order  of  I'eference,  to  ascertain  de- 
fendant's damages  by  I'c.oson  of  a 
temporary  injunction,  before  the 
enrollment  and  entry  of  a  judgment 
in  his  favor,  is  irregular ;  it  is  an 
irregiilainty,  however,  which  may 
be  waived  by  plaintiff,  and  if  he 
permit  the  rofei*ce  to  proceed  to  a 
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FRAUD. 

1.  In  an  action  to  charge  the  hold- 
er of  stock  of  a  manufactunng 
corpoi-ation,  issued  upon  and  for 
the  purchase  of  property,  indi- 
vidually for  the  debts  of  the  com- 
pany, all  that  is  necessary,  to  es- 
tablish legal  fraud,  which  will  take 
the  stock  so  issued  out  of  the  pro- 
tection of  the  act  of  1853  (chap. 
333,  Laws  of  1853),  is  to  prove, 
1st.  That  the  stock  exceec^d  in 
amount  the  value  of  the  pi'operty 
in  exchange  for  which  it  was  is- 
sued ;  and,  2d.  That  the  trustees 
so  issued  it  delibei^ately  and  with 
knowledge  of  the  real  value  of  the 
property ;  no  other  fV*audulent  in- 
tent need  be  alleged  or  proved. 
Douglass  v.  Ireland.  100 

2.  In  snch  an  action  it  api)eared  that 
the  entire  capital  stock  of  the  cor- 
poi*ation,  $oOO,000,  was  issued  to 
H.,  one  of  its  tinistees,  in  consid- 
eration of  the  assignment  to  the 
company  of  two  executory  con- 
tracts for  the  purchase  of  mining 
property,  upon  which  nothing  had 
been  paid ;  the  contract  price  was 
$40,000.  Oiie-thii-d  of  the  stock 
was  immediately  i^transferred  to 
the  comp)any,  to  be  sold  to  raise  a 
"working  capital."  This  was 
sold  at  from  forty  to  sixty  cents  on 
a  dollar.  Defendant  knowing  of, 
and  participating  as  trustee  of  the 
corporation  in  the  transaction, 
puix;hased  $25,000  of  said  stock  at 
loi'ty  cents.  The  jury  found  the 
value  of  the  property  to  be  $08,000. 
Heldt  that  the  eWdence  justiiied  a 
finding  of  fraud,  and  was  sufficient 
to  sustain  a  recovery.  Id. 

3.  An  account  stated  may  be  im- 
peached by  evidence  of  fraud  or 
mistake.     Welsh  v.  Ger.  Am.  Bk. 

424 

4.  Defendant  sold  to  the  £.  H.  C. 
Co.,  a  patent  i*ight  for  the  sum  of 
$25,000 ;  $10,800  was  paid  down, 
and  500  shares  of  the  stock  of  the 
coi^wration  transferi*ed.  Tlie  cor- 
poration gave  back  a  power  of 
attorney  authorizing  defendant  to 
sell  nghts  and  machinery,  and  it 
was  agreed  that  it  should  i-eceive 
all  the  net  proceeds  of  sales  made 
by  defendant  until   it  was  reim- 


bursed, from  such  sales  and  the 
sales  of  the  stock,  the  money  paid 
down,  and  that  thei-eafter  defend- 
ant should  be  entitled  to  one-half 
the  proceeds  of  sales  coming  to  his 
hands,  until  the  i-esidue  of  the 
$25,000  was  paid,  and  all  the  bal- 
ance should  be  paid  to  the  coii>ora- 
tion.  In  an  action  brought  by  a  re- 
ceiver of  the  coi-poi^tion  to  set 
aside  a  judgment  obtained  by  de- 
fendant for  the  balance  of  the  par- 
chase-price,  it  appeiu^d  that  the 
summons  and  complauit  in  defend- 
ant's action  were  served  upon 
an  officer  of  the  comjiany,  who 
brought  it  to  the  notice  of  the 
board  of  trustees,  and  w^ith  the 
assent  of  the  boai-d  they  were  de- 
Uvei-ed  to  the  attorney,  who 
brought  the  action,  to  protect  the 
interests  of  the  corporation,  no 
answer  was  interposed  and  the 
judgment  was  by  default.  Hddy 
that  the  evidence  justiiied  a  find  • 
ing  that  the  judgment  was  with  • 
out  considerauon,  and  was  suffereci 
to  be  entered  by  fi*aud  and  colli) 
fiion  between  defendant  and  thn) 
officers  and  trustees  of  the  corpo- 
ration.    Whitileseif   v.    Ddaney. 

571 

5.  The  doctrine  of  estoppel  is  appli- 
ed to  promote  justice  and  fair 
dealing,  never  to  aid  a  fraudulent 
puipose.    Hoycev.  Watnms.    5d7 


FRAUDS  (STATUTE  OF). 
JSee  Statutb  of  Frauds. 

FRAUDULENT  CONVEYANTCES. 

1.  A  gratmtons  transfer  oi  jnDperty 
fix>m  a  wife  to  a  husband,  induced 
in  part  by  i-epresentations  on  his 

Sai't  that  she  was  liable  for  a 
ebt,  for  which  in  fact  she  was  not 
liable,  and  made  in  the  belief  that 
the  effect  of  the  ti*ansfer  would  be 
to  delay  the  croditors  or  in  some 
way  to  save  the  proj^erty,  will  be 
set  aside  by  a  court  of  equity, 
JBopd  V.  De  IM  Montagnie,        498 

2.  To  sustain  an  action  for  that  pur- 
pose it  is  not  necessary  to  show  a 
fraudulent  intent  ui)on  the  jmi-t  of 
the  husband  in  niaking  the  repre- 
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slumld  be  subrogated  to  all  the 
rights  of  the  mortgagee  in  any 
secunties  held  for  the  mortgage 
debt,  not  ailecting,  however,  the 
right  of  the  moi-tgagee  to  i-ecover 
the  whole  of  his  claim ;  or  that 
the  company  might,  at  its  option, 
piiy  the  w^hole  of  said  claim  and 
take  an  assignment  at  the  time  of 
the  issuing  of  the  policy  and  of  the 
indorssment.  S.  had  other  insur- 
anoe  i^on  the  building,  of  which 
plaintiffs  and  defendant  were  ig- 
norant. In  an  action  upon  the 
policy,  hdd,  that  the  mortgage 
clause  operated  as  an  independent 
insurance  of  the  mortgagee's  intei*- 
est ;  it  gave  them  the  same  benefit 
as  if  they  had  taken  out  a  separate 
policy,  frae  from  the  conditions 
uipoeed  upon  the  owner,  and  mak- 
ing them  responsible  only  for  their 
own  acts ;  and  that,  therefore,  the 
clause  of  the  policy  limiting  de- 
fendant's liability  in  case  of  other 
insurance  did  not  apply,  as  the 
mortgagees  had  procured  no  other 
insui*ance,  and  plaintiffs  were  en- 
titled to  recover  the  whole  of  a 
loss,  without  regard  to  the  addi- 
tional insurance  procured  by  8. 
Hastings  v.  West,  F,  Ins,  Co,    141 

8.  Also  heldt  that  a  provision  in  the 
"  mortgage  clause  "  requiring  the 
mortgagees  to  notify  defendant  of 
any  change  of  ownership  or  in- 
crease of  hazard,  as  soon  as  it 
came  to  theii*  knowledge,  was  not 
inconsistent  with,  and  did  not 
affect,  the  intei*pretation  so  given 
to  said  clause.  Id, 

4.  By  the  policy  a  loss  was  made 
payable  sixty  days  after  due  no- 
tice and  proof  thereof.  Held,  that 
plaintiffs  were  entitled  to  interest 
after  the  expiration  of  sixty  days 
from  time  of  furnishing  proof  of 
loss,  not  from  the  time  the  amount 
of  loss  wajB  adjusted  and  settled. 

Id. 

6.  Where  a  mortgagor  has  procured 
an  insurance  for  his  own  benefit  — 
loss  payable  to  the  mortgagee 
—  the  mortgagee  mav,  by  an  inde- 
pendent conti'act  with  the  insurer, 
protect  his  interest  agfdnst  the  acts 
of  the  mortgagor  upon  such  terms 
and  conditions  as  he  may  secure 
from  the  insurer,  provided  they  do 


not  impair  or  affect  the  rights  of 
the  mortgagor.  Ulster  JSvgs.  Inst. 
v.  Leake,  161 

6.  Plaintiff  held  a  mfHgage  ux>on 
certain  real  estate,  containing  a 
clause  roquiring  the  mortgagor  to 
procure  an  insurance  for  the  bene- 
fit of  the  mortgagee.  The  owner 
of  the  real  estate  procured  an  in- 
surance, ''loss  payable  to  the 
mortgagee."  Plaintiff  had  an  in- 
dependent contract  with  the  insur- 
ance company,  by  the  terms  of 
which  all  policies  of  the  company 
assigned  to  or  held  by  plaintiff  as 
mortgagee  should  be  binding  and 
its  intei*est  absolutely  insured,  and 
providing  for  subrogation  in  case 
the  policy  should  be  void  as  to  the 
mortgagor.  By  breach  of  a  con- 
dition in  the  policy,  it  became  for- 
feited as  to  the  owner.  A  loss  hav- 
ing occuiTed,  the  company  paid 
the  loss  to  plaintiff,  taking  an  as- 
sigfnment  of  so  much  of  the  mort- 
gage subject  to  the  payment  of  the 
balance  due  plaintiff.  In  a  contest 
as  to  surplus  moneys  aiising  on 
sale,  imder  a  judgment  in  an  action 
brought  to  foreclose  the  mortgage, 
Jield,  that  the  agreement  between 
plaintiff  and  the  insurer,  and  the 
assignment  thereunder,  was  valid, 
and  the  latter  was  entitled  to  the 
surplus;  that  the  owner,  having 
forfeited  her  rights  under  the  poC 
icy,  was  not  entitled  to  the  benefit 
01  the  payment,  and  was  not  in- 
JTired  by  the  assignment ;  that  it 
could  not  be  infeiTed  that  the  in- 
surer waived  the  forfeiture  and  so 
paid  the  insurance,  as  from  the  fcu;t 
that  it  exacted  and  procured  the 
assignment  to  which  it  was  entitled 
under  its  contract  with  plaintiff, 
the  conclusion  was  UTesistible  that 
it  simply  paid  in  compliance  with 
the  oMgations  of  that  contract. 

Id. 

7.  The  capital  stock^of  the  plaintiff, 
a  fire  insurance  company,  having 
become  impaired,  the  stockholders 
were  requii'ed,  by  the  superin- 
tendent of  insurance,  to  make  up 
the  deficiency.  It  was  arranged 
between  certain  of  plaintiff's  offi- 
cers and  P.  &  Co.,  private  bankers, 
P.  being  also  plaintiff's  president 
and  one  of  its  directors,  that  the 
stocldiolders    should    give    their 
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notes  for  the  amount  required, 
which  were  to  be  taken  by  P.  & 
Co.,  and  plaintiff  given  a  cash 
ci-edit  thei^or — such  ci-edit,  how- 
ever, not  to  be  di*a\\Ti  upon  any 
faster  than  the  notes  wei-e  paia; 
the  makei-s  were  not  to  be  called 
upon  for  payniert  unless  the  exi- 
gencies of  the  company  absolutely 
requii'ed,  and  unless  voluntarily 
paid',  that  they  were  to  be  paid  out 
of  dividends.  Notes  wei-e  exe- 
cuted in  pui-suance  of  the  agi'ee- 
ment,  payable  at  P.  &  Co.*s  bank, 
to  the  oi'der  of  the  makers,  and 
indorsed  by  them  ;  they  wei-e  de- 
livei-ed  to  plaintiff's  officei-s  and 
by  them  delivered  to  P.  &  Co., 
who  ci'edited  them  to  plaintiff  and 
charged  to  discounted  bills.  On 
plaintiff's  books  they  were  charged 
to  P.  &  Co.  as  cash.  P.,  as  pi-esi- 
dent,  and  plaintiff's  vice-president, 
made  affidavit  that  an  amount, 
which  included  that  so  credited, 
had  been  realized  in  cash,  and  was 
absolutely  held  by  plaintiff  subject 
to  no  lien  or  claim,  which  affidavit 
was  forwarded  to  the  superinten- 
dent ;  and  afterwaixls  a  repoi*t, 
under  oath,  was  made  to  him, 
stating  that  the  stockholders'  notes 
had  been  paid  in  cosh  to  plaintiff 
and  amount  deposited  in  bank, 
without  any  conditions  or  i^sei*\''e, 
and  thereafter  the  superintendent, 
upon  the  sti*ength  of  the  report  and 
the  assurance  of  the  plaintiff's  ofli- 
cers,  certified  that  his  order  had 
been  complied  with.  Plaintiff's 
board  of  dii-ectors  never  took  any 
action  in  I'efei-ence  to  the  notes. 
In  plaintiff's  annual  i-eport  for 
1874  the  credit  thus  obtained  was 
reported  as  cash  on  deposit.  In 
June,  1874,  P.  &  Co.  pledged  the 
notes  to  defendant  as  collateral, 
and  some  time  after  that  failed, 
owing  plaintiff  a  large  amount. 
In  an  action  to  recover  the  notes, 
hddt  that  plaintiff  never  had  title 
to  them;  it  had  no  rip-ht  to  take 
them  and  never  authorized  the  tak- 
ing; its  ofticei^s,  in  making  the 
aiTangement  and  taking  the  notes, 
were  not  acting,  and  had  no  author- 
ity to  act,  for  it,  but  acted  as  agents 
of  the  stockholders ;  also,  that  if 
plaintiff  took  title,  it  parted  there- 
with to  P.  &  Co. ;  no  formal  au- 
tLonzation  of  it«  boai'd  of  directors 
was  ncessai*y  for  that  purpose ;  its 


managing  ofRcers  could  negotiate 
the  notes  without  such  action ;  and 
that,  therefore,  the  coi.>plaint 
should  have  lieen  dismissed.  BL 
M,  Ins.  Co.  V.  iV.  Y.  jS.  L,  and 
T.  Co.  2S2 

8.  A  policy  of  fire  insurance  provided 
that  the  insurer  should  not  be  lia- 
ble for  loss  occasioned  by  the  use 
of  kerosene  oil  as  a  light  in  any 
bam  or  out-building.  In  an  ac- 
tion upon  the  policy,  hdd,  that  the 
condition  was  not  simply  a  pi-ovi- 
sion  against  the  habitual  use  of  the 
oil,  but  that  its  use  ixyon  a  single 
occasion,  if  it  caused  a  loss,  i.  f ., 
if  loss  would  not  have  I'esulted  if 
other  oil  had  l)een  used,  forfeited 
the  policy,  Matson  v.  F,  B.  Jjin. 
Co.  310 

9.  Also,  held,  that  the  condition  con- 
templated and  provided  against 
the  danger  I'esulting  fi'om  the  up- 
setting or  brealving,  by  some  inter* 
vening  accident,  of  a  lamp  filled 
with  the  oil  named,  as  well  as  to 
a  d:i*ect  and  immediate  effect  there- 
frem,  such  as  an  explosion.       Id. 

10.  If  a  loss,  under  a  policy  of  fire 
insurance,  is  occasioned  by  the* 
wrongfiil  act  of  a  third  person,  the 
insiu'er,  upon  payment,  is  subro- 
gated to  the  rights  and  reme<lics 
of  the  assured,  and  may  maintain 
an  action  against  the  wrong-doer. 
Ccmn.  F  Ins.  Co.  v.  Erie  li.  Co.  399 

11.  If  the  assured  receives  the  dam- 
ages frem  the  wrong-doer  before 
payment  by  the  insui'er,  the 
amount  so  i*eceivod  vdU.  be  applied 
pro  tanto  in  discharge  of  the  policy. 

Id. 

12.  If  the  insurer,  after  payment  of, 
the  damages  by  the  wi"t)ng-doer  to 
the  assured,  voluntai-ily  jmys  the 
policy,  he  cannot  maintain  an  ac- 
tion against  the  wi*ong-doer.     Id. 

13.  If  the  wrong-doer  pays  the  as- 
sured after  payment  by  the  insur- 
er, with  knowledge  of  that  fact,  it 
is  a  fraud  u|K)n  the  latter,  and  will 
not  protect  the  wreng-doer  from 
liability  to  him.  Id. 

14.  Plaintiff  issued  a  policy  of  insur- 
ance for  $1,500  to  M.  upon  certain 
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buildings,  which  were  subee- 
quently  destroyed  by  fii-e  through 
the  neg^ligence  of  defendant;  the 
buildings  wei-e  worth  $3,400.  M. 
received  fi*om  defendant  $1,800 
for  his  damages,  he  executing  a 
release  of  all  claims  and  demands 
for  the  loss ;  the  release  contained 
a  statement  that  the  settlement 
was  not  intended  to  discharge 
plaintiif  fi*om  any  claim  of  M. 
against  it,  but  simply  as  a  full  set- 
tlement and  discharge  of  defend- 
ant. Plaintiif  thei'eafter  paid  the 
amount  of  the  insiu-ance.  In  an 
action  to  recover  the  amount  paid, 
hddf  that  the  clause  in  the  release 
as  to  the  claim  against  plaintiff 
was  in  the  nature  of  a  proviso  or 
exception  from  the  general  pur- 
view of  the  release,  limiting  its 
effect  to  a  release  of  the  balance, 
retaining  the  claim  against  plain- 
tiff, and  excepting  its  rights  to  a 
remedy  over;  and,  therefore,  as 
to  the  plaintiff,  the  release  was  of 
no  effect,  it  could  not  have  inter- 
posed it  as  a  defense  up>on  the 
policy,  and  its  right  to  subrogation 
was  not  affected  thei'eby.  Id. 

15.  As  to  whether  the  effect  of  the 
release  would  have  been  different 
if  the  assured  had  received  the 
full  amount  of  the  loss,  qutare. 

Id, 

16.  Also,  Jield,  that  the  action  was 
properly  bi'ought  in  the  name  of 
plaintiff.  Id. 

17.  A  policy  of  fire  insurance  con- 
taine<l  a  provision  declaring  it  void 
"if,  without  the  wiitten  consent 
of  the  com]mnv  first  had  and  ob- 
tained, the  fiaid  propeHy  shall  be 
sold  or  conveyed,  or  the  interest 
of  the  parties  therein  be  changed 
in  any  manner,  whether  by  the  act 
of  parties  or  by  operation  of  law.** 
The  insured  diea  leaving  a  will 
devising  and  bequeathing  his  es- 
tate, real  and  personal,  and  there- 
after a  loss  occui'red.  Shenoood 
V.  Ag,  Ins.  Co.  447 

18.  In  an  action  upon  the  policy, 
held,  that  there  was  a  change  of 
interest,  within  the  meaning  ^  the 
provision*  which  avoided  the 
policy.  Id. 


19.  In  answer  to  the  following  ques- 
tion in  an  application  for  fire  insur- 
ance, ••What  is  your  title  to  or 
intei'est  in  the  property  !**  the 
answer  was,  "Deed."  Held,  that 
this  was  not  a  warranty  that  the 
applicant  had  a  gi'ant  in  fee  of  a 
fi'eehold  estate ;  but,  if  she  had  an 
intei*est  in  the  land  based  pri- 
marily upon  a  deed,  or  some  title 
derived  u*om  a  deedi,  there  was  no 
breach.    Merrill  v.  Ag.  Ins,  Co. 

452 

20.  Where  a  mortgage  has  been 
paid  in  full,  the  fact  that  it  is  not 
tlischai'ged  of  I'ecord  does  not  con- 
stitute a  breach  of  warranty 
against  incumbrances  in  a  policy 
01  fire  insurance.  Id^ 

21.  Where,  by  a  policy  upon  several 
separate  and  distinct  classes  or 
species  of  pi-operty,  each  of  which 
is  sepai*ateiy  valued,  the  sum  total 
of  the  valuations  is  insured  on  pay- 
ment of  a  pi'emium  in  gross,  the 
contract  is  severable ;  and  a 
breach  of  a  condition  avoiding  the 
policy  as  to  one  of  the  items  does 
not  affect  it  as  to  the  others;  at 
least  when  there  is  nothing  in  the 
terms,  in  the  nature  of  the  contract 
or  of  the  different  subjects  of  the 
insurance,  or  in  the  surrounding 
cii^cumstaiices,  fi*om  which  it  can 
be  inferred  that  the  insui*er  would 
not  have  been  likely  to  have  as- 
sumed the  risk  on  one  or  several 
of  the  subjects  of  the  insurance, 
unless  induced  by  the  profit  or 
advantage  of  having  a  risk  upon 
all.  Id. 


rNSURANCE  (LIFE). 

1.  An  unpaid  premium  upon  a  pol* 
icy  of  life  msurance  is  not  an 
"  indebtedness,"  within  the  mean- 
ing of  the  statute  of  Massachusetts 
pnjvi<ling  for  the  continuance  and 
validity  of  such  a  policy  for  a  limi- 
ted |)eiiod  after  fuilui*e  to  pay  the 
premium,  and  for  ascertaimng  the 
peiiod  in  each  case;  the  unpaid 
premium,  thei*efore,  cannot  be  de- 
ducted from  the  net  value  of  the 
I)olicy  in  deteiinining  the  amount 
of  premium  for  temporary  insur- 
ance. Ghodmn  v.  Mcus.  Mut.  L. 
Ina,  Co.  480 
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2.  One  S.  a  brother  of  plaintiff,  also 
being  indebted  to  her,  insured  his 
life  for  her  benefit  with  defendant ; 
the  policy  i-equired  notice  of  claim 
and  proof  of  death  to  be  submit- 
ted to  the  company  within  ninety 
days  after  the  decease  of  the  in- 
sured. The  policy  was  obtained 
through  an  agent  ol'  defendant  at 
R.,  whose  duty  it  was  to  keep  a 
register  of  deaths  of  persons  in- 
sured, and  to  give  notice  to  de- 
fendant ;  who  was  also  provided 
by  defendant  with  blanks  to  be 
fiimished  the  parties  for  proof  of 
death.  The  agent  was  informed 
of  the  death  of  S.  four  days  there- 
after, marie  an  entry  thereof  and 
gave  notice  to  defendant ;  ten  days 
thereafter  plaintiff  called  upon 
said  agent  who,  in  answer  to  an 
inquirv  as  to  what  was  to  be  done, 
replied,  that  nothing  could  be 
done  because  "the  policy  had 
lapsed  and  was  void."  No  blanks 
were  furnished,  and  defendant  re- 
vised to  pay  on  the  ground  stated. 
After  the  expiration  of  the  ninety 
days,  plaintiff's  counsel  wrote  to 
defendant  stating  that  plaintiff 
had  been  misled  by  the  mformar 
tion  of  defendant's  agent  in  not 
furnishing  pi-oofs  of  loss,  to  which 
defendant  answered  that  the  coun- 
sel had  mistaken  the  grounds  of 
defendant's  I'efusal  to  pay,  and 
placed  its  objection  on  the  ground 
of  the  expiration  of  the  policy. 
Blanks  wei^e  fui*nished  by  cfefend- 
ant  on  request,  and  proofs  of  loss 
made  out,  which  wei'e  received 
and  retained  by  it  without  objec- 
tion. Held  J  that  the  action  of  de- 
fendant was  a  waiver  of  the  objec- 
tion that  proofs  were  not  furnish- 
ed in  due  time,  and  estopped  it 
from  interposing  that  objection  as 
a  defense ;  that  the  fact  that  the 
acts  i*elied  upon  as  a  waiver 
transpii<ed  after  the  expiration  of 
the  pi'esci'ibed  time  did  not  de- 
tract from  their  efiect ;  a  new  con- 
sideration in  such  case  is  not  ne- 
cessary to  constitute  a  waiver.   Id. 

8.  Also  "held  (Millbr,  J. ;  Church, 
Ch.  J.,  and  Rapau/),  J.,  concur- 
ring), that  the  statement  of  the 
agent  which  misled  plaintiff,  and 
was  the  cause  of  the  omission  to 
furnish  the  proolb  in  due  time, 
was  within  the  sphere  of  his  au- 


thoritv,  and  bound  the  plaintifl^ 
and  that  it  was  a  waiver  of  the 
condition.  Id, 

4.  Also  hdd,  that  plaintiff  occupied 
a  position  biinging  her  within  the 
exception  of  the  statute  prohibit- 
ing wager  policies  (1  R.  S.,  602, 
{ 10);  and  that  the  recovery  could 
not  be  limited  to  the  amount  kMm- 
ed  by  plaintiff  to  the  insured.    Li. 

5.  A  defense  to  a  policy  of  inaorance 
that  it  is  a  wager  policy,  to  be 
available,  must  be  set  up  by 
answer.  Id, 

6.  A  suit  in  equity,  to  have  a  policy 
of  life  insurance  declaimed  existing 
and  in  force,  is  maintunable  where 
the  insurer  refuses  to  i-eceive  the 
premium  when  tendered,  basing 
the  refusal  upon  an  nnibunded 
claim  that  the  policy  has  been  for- 
feited and  canceled.  Meyer  v. 
Kmck,  L,  Ins,  Co,  516 

7.  Defendant  issued  a  policy  of  in- 
surance to  plaintiff  upon  the  life  of 
her  husband  ;  by  the  terms  of  the 
policy  it  was  foneited  by  a  failure 
to  pay  any  annual  premium  on  the 
day  it  fell  due.  Plaintiff  waa  en- 
titled to  dividends  which  were 
applied  towards  the  prendums ;  in 
consequence  of  this  and  of  the 
mode  of  dealing  between  the  imr- 
ties,  plaintiff  had  no  knowledge  of 
the  exact  amount  of  premium  for 
any  year  until  advis^  and  it  had 
been  the  habit  of  defendant  to 
furnish  each  year  before  the  pre- 
mium became  due  a  statement 
of  th^  amount  required.  Plain- 
tiff not  having  received  a  state- 
ment for  the  year  1874,  wrote  to 
the  defendant  asking  for  the  re- 
quisite infoi'mation,  and  inclosing 
a  post-office  oinler  for  what  she 
supposed  wotdd  be  required.  The 
letter  was  received  by  defendant 
in  sufficient  time  before  the  pre- 
mium for  that  year  became  due  to 
have  enabled  plaintiff,  had  it  been 
answered,  to  make  the  ]myment. 
Defendant  did  not  answer  until 
some  three  months  after  receipt 
of  the  letter,  and  then  returned 
the  order  with  a  statement  that 
the  policy  was  canceled  for  non- 
payment of  premium.  Plaintiff 
thereafter  tendered   the  amocnt 
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dtte,  which  was  refdsed.  In  an 
action  to  have  the  policy  declared 
Talid,  hddf  that  defendant  could 
not  claim  the  forfeitui^e,  and  the 
action  was  maintainable;  also 
that  it  was  not  necessary  for  plain- 
tiff, after  the  refusal  to  accept  the 
premium,  to  continue  to  make  for- 
mal tenders  of  premiums  on  each 
succeedinff'  pay-day ;  but  that  it 
was  sufficient  for  the  Judgment  to 
provide  for  the  payment  of  past 
premiums,  with  interest  from  the 
time  they  fell  due   respectively. 

Id. 


INTEREST. 

"Where  a  sheriff  retains  and  uses 
moneys  in  his  hands  during-  the 
pendency  of  an  actien  to  determine 
conflicting  claims  thereto,  in  diso- 
bedience of  an  order  of  court,  en- 
tered upon  stipulation  of  the  par- 
ties directing  a  deposit  thei'eo^  he 
is  propei'ly  chai^able  with  in- 
terest thereon.  Thompson  v. 
JStoeet.  622 


In  action  on  policy  of  fire  in- 


wranee  plaintiff  entitled  to  interest 
from  tiine  loss  ia  tnade  payable  by 
terms  of  policy, 
/Sk  bastings  v.  West.  F.  Ins.  Co. 

141 


JUDGES. 

1.  A  judge  of  a  superior  court  or 
court  of  general  jurisdiction  is  not 
liable  for  a  judicial  act  in  a  matter 
within  his  jurisdiction,  although 
the  act  is  in  excess  thereof.  La/nffe 
V.  Benedict.  12 

2.  In  an  action  for  false  imprison- 
mcnt  the  complaint  alleged,  in 
substance,  that  defendant  wrong- 
fully and  willfully,  without  ii^ 
cause,  provocation  or  jurisdiction, 
falsely  impiisoned  and  caused  to 
be  detain^  in  prison  the  plaintiff, 
under  the  following  circumstances : 
Defendant  presided  as  judge  at 
and  held  a  United  States  Circuit 
Court,  before  which  plaintiff  was 
tried  and  convicted  of  a  statutory 
x)ffence,  punishable  by  a  fine  or 
imprisonment;  he  was  sentenced 
by  defendant  to  pay  afine  aad  also 


to  be  imprisoned.  Plaintiff  paid 
the  amount  of  the  fine  to  the  clerk 
of  the  court,  who  paid  the  same 
into  th^  United  States  ti'easury. 
A  writ  of  habeas  corpus  was  grant- 
ed and  returned  into  said  couH 
during  the  same  term,  and  on  such 
return,  defendant  holding  the  court 
and  as  judge  thereof,  vacated  and 
set  asicfe  the  sentence,  and  rensen- 
tenced  the  plaintiff  to  imprison- 
ment, and  he  was  imprisoned  ac- 
cordingly. In  proce^ings  after- 
wards had  the  United  States  Su- 
preme Court  adjudged  said  re-sen- 
tence to  have  been  pronounced 
without  authority,  and  discharged 
plaintiff  from  imprisonment.  It 
was  not  alleged  that  defendant  was 
a  party  to  such  pi*oceedings  or  was 
represented  or  heard  therein. 
Heldf  that  the  complaint  did  not 
set  forth  a  cause  of  action,  and  that 
a  demurrer  thereto  was  properly 
sustained;  that  defendant  in  im- 
porang  the  second  sentence  acted 
judicuiUy  and  was  not  Hable 
although  such  sentence  was  in 
excess  of  jurisdiction  and  void.  Id. 

8.  Alao,  hddf  that  the  general  aver- 
ment in  the  complaint  that  defend- 
ant "wrongfully  and  willfully, 
without  #  *  *  jurisdiction 
falsely  imprisoned"  tl^e  plaintiff, 
did  not  entitle  plaintiff  to  judgment 
under  the  rule  that  the  demurrer 
admits  the  alle^tions  in  the  plead- 
ings demurred  to,  as  by  the  com- 
plaint it  was  based  upon  the  special 
circumstances  set  foHh,  ana  waa 
no  broader  or  more  effectual  than 
those  circumstances.  Id. 


JUDGMENT. 

1.  The  complaint  in  this  action  alleged, 
in  substance,  the  making  of  a  con- 
tract between  plaintiff  and  defend- 
ant S.  of  the  one  paH  and  defend- 
ant C.  of  the  other,  by  the  terms  of 
which  C.  agreed  to  pay  to  plaintiff 
and  S.  upon  the  performance  of 
certain  covenants  ^0,000  in  cash 
and  ^,000  in  bonds  of  the  N.  P. 
R.  Co.;  that  plaintiff  and  S.  had 
performed  on  their  part  and  C. 
had  paid  the  9^,000  cash,  but 
claimed  that  he  was  not  liable  to 
pay  over  the  bonds  because  of  non- 
performanoe,  and  hod  not  done  so^ 
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althongh  the  bondA  had  been  de  • 
mand^  of  him.  Plaintiff  asked  an 
accounting  and  settlement  between 
himself  and  S.  and  an  adjustment 
of  their  rights  between  each  other, 
and  that  C.  be  adjudged  to  pay  the 
^0,000  in  money  or  in  the  specified 
bonds  to  a  i^eceiver,  and  that  he  be 
restrained  from  paying  to  8.  No 
claim  for  daniagest  because  of  non- 
deUvery  of  the  bonds*  was  set  up, 
nor  was  there  any  allegataon  as  to 
the  value  of  the  bonds.  An  mjunc- 
tion  order  was  obtained  re^nuning 
C.  fi*om  making  payment  to  B.  or 
any  other  person.  The  court 
found  that  plaintiff  and  8.  had 
performed,  but  that  immediately 
after  performance  thev  each  noti- 
fied C.  not  to  deliver  the  bonds  to 
the  other,  each  claiming  and  de- 
manding the  whole;  for  that  reason, 
among  others,  C.  refuscnl  to  pay 
or  deliver  to  either.  The  court 
settled  the  rights  of  phunlaff  and 
8.  and  directed  a  money  judg- 
ment in  their  favor  against  C.  for 
the  face  of  the  bonds,  with  inter- 
est. Held^  error ;  that  a  delivery 
of  the  bonds  to  a  receiver  would 
have  met  the  i-equirements  of  the 
complaint;  that  a  demand  and 
refusal  imder  the  circumstances 
were  not  sufficient  to  charge  O. 
with  a  liabihtv  to  pay  in  money 
instead  of  bonds ;  that  even  if  the 
action  had  been  properly  framed 
for  the  purpose,  and  such  a  de- 
mand proved  bb  would  have  put 
O.  in  default,  all  that  could  be 
recovered  would  be  the  market- 
value  of  the  bonds  at  the  time  of 
refusal.  To  justify  a  recovery  for 
the  nominal  value  of  the  bonds  the 
action  should  have  been  brought 
for  damages.  Wintermutev,  Cooke. 

107 

d.  The  granting  of  an  order  opening 
a  judgment  taken  by  default  is  in 
the  d^retion  of  the  court  below, 
and  in  the  absence  of  evidence  of 
an  abuse  of  this  discretion  such 
order    is   not    reviewable    here. 

187 


Lawrence  v.  Foarley. 


8.  In  a  contest  over  surplus  moneys 
arising  on  foreclosure,  certain 
judgments  against  the  mortgagors 
wei'e  claimed  to  be  prior  liens. 
Each  of  these  judgments,  as  ap- 
|>eared  by  the  judgment-roU,  was 


entered  upon  an  indorsement  on 
the  summons  or  complaint,  signed 
by  the  defendants,  admitting  due 
and  personal  service  of  the  sum' 
mons  and  complaint,  waiving  the 
twenty  days  time  for  answering, 
and  consenting  to  the  entry  of 
judgment  forthwith  for  the  amount 
claimed.  No  time  or  place  of  ser- 
vice was  specified*  Hdd,  that  the 
judgments  were  valid  liens;  that 
the  service  of  summons  gave  juris- 
Action,  and  the  omission  to  state 
the  time  and  place  of  aer\nce,  as 
required  by  the  Code  (}  138),  was 
an  irregularity  which  could  be 
supplied  or  might  be  waived  by 
defendants ;  but  that  there  was  an 
appearance  of  the  defendants  in 
person,  which  was  equivalent  to, 
and  gave  the  court  jtuisdiction 
without,  peraonal  service  (Code, 
}  139);  lUso,  that  the  consent  in 
each  case  that  judgment  be  entered 
was  equivalent  to  an  offer  of  judg- 
ment under  section  385  of  the  Code, 
which  was  accepted,  in  fact,  by 
the  entry  of  judgment,  and  the 
absence  of  a  foimal  acceptance  in 
writing  was  an  irregulaiity  not 
affecting  the  validity  of  the  judg- 
ment ;  and  that,  for  the  irregular- 
ities specified,  the  judgments  could 
not  be  attacked  collatei^ally.  White 
y.  Bogeurt,  f256 

4.  In  one  of  the  cases,  the  proof  of 
the  genuineness  of  the  signatures 
of  the  defendants  to  the  admis- 
sion was  by  affidavit  of  the  plain- 
tiff in  the  action.  Held,  that  such 
proof  was  not  made  incompetent 
by  the  Code ;  but,  if  the  proof  was 
defective,  it  was  simply  an  irregu- 
larity not  affecting  the  validity  of 
the  judgment.  /<f. 

5.  In  an  action  against  a  surety 
upon  a  bond  for  the  breach  of  a 
condition  other  than  for  the  pay- 
ment of  money,  the  statute  re- 
quires (2  R.  8.,  378,  $  5,  ttaeq.) 
tiiat  there  should  be  proof  oi^  and 
a  finding  of  the  actual  damages 
sustained,  and  though  judgment 
be  entered  for  the  penalty,  that 
Uiere  should  be  further  judgment 
for  execution  for  the  damages 
assessed ;  the  penalty  is  the  limit 
beyond  which  the  luibility  of  the 
surety  will  not  go  if  he  is  prompt 
to  pay  it,  and  actual  damage  only, 
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up  to  the  smoont  of  the  i)eTialty 
and  interest  thereon,  can  in  any 
case  be  recovered.  Beers  v.  tShan- 
fum,  292 

6.  A  judgment  in  partition  is  conclu- 
sive on  all  haMng"  any  interest  who 
ai-e  made  paKies,  and  conveyances 
uxK)n  sale  under  the  judgment  ai*e 
a  bar  in  law  and  equity  as  against 
all  such  parties  or  their  represen- 
tatives. (2  R.  8.,  318,  §6  5,  6;  id., 
822,  {  35;  id.,  327,  §  60.)  Jenkins 
V.  iuhey.  855 

7*  Upon  the  expiration  of  the  term  (^ 
the  existence  of  a  coi'poration  as 
limited  by  its  charter,  it  becomes 
extinct,  no  formal  decree  of  disso- 
lution is  necessai-y,  and  a  judg- 
ment thei*eafter  rendei^ed  against 
it  in  an  action  then  i)ending  is  void, 
unless  the  action  be  contmued  by 
order  of  the  court  as  provided  by 
the  act  of  1832  (chap.  295,  Laws 
of  1832)  to  prevent  the  abatement 

'  of  actions  by  or  against  corpora- 
tions.   JStnrges  v.  Vanderbilt.    884 

• 

&  An  unrecorded  deed  has  a  prefer- 
ence under  the  recording  act  over 
a  subsequent  judgment  against 
the  grantor,  although  he  remains 

,    in  possession.  /Sckroedery.  Qumey, 

430 

9.  The  rule  that  resort  may  be  had 
to  a  court  of  equity  to  set  aside  as 
a  cloud  on  title  an  apparent  lien  or 
incumbrance,  when  its  invalidity 
can  only  be  established  by  extrin- 
sic evidence  which  will  not  neces- 
sarily appear  in  any  proceeding 
by  a  claimant  to  enforce  the  lien, 
is  more  particularly  applicable 
where  the  extrinsic  evidence  is 
parol ;  it  does  not  apply  when  the 
evidence  is  a  deed,  on  record  in 
the  same  county  clerk's  office 
where  a  judgment  is  docketed 
under  which  a  claim  is  made  hos- 
tile to  plaintitf  s  title.  Id, 

10.  Accordingly,  hddr  where  plain- 
tiff claimed  title  under  a  deed 
which  was  unrecorded  at  the  time 
of  entry  of  judgment  against  the 
grantor,  and  of  a  sale  thereunder, 
but  which  was  subsequently  re- 
corded, that  an  action  could  not 
be  maintained    by    Imn   to    set 


aside  the   sherifTs  certificate  of 
sale  as  a  cloud  upon  his  title.    Id. 

11.  An  action  to  set  aedde  and  vacate 
a  judgment  against  a  corporation, 
on  the  gi^und  that  it  was  obtained 
without  consideration,  by  collusion 
with  the  officers  of  the  corporation, 
and  in  Iraud  of  creditors,  may 
pi-operly  be  brotight  in  the  name 
of  and  by  a  receiver  of  the  corpo- 
ration.    Whittlesey  v.  DeUmey, 

671 

12.  ]>efendant  sold  to  the  E.  H.  C. 
Co.,  a  patent  right  for  the  sum  of 
$25,000 ;  $10,800  was  paid  do^^, 
and  500  shares  of  the  stock  of  the 
corporation  transferred.  The  cor- 
poration gave  back  a  power  of 
attomev  authorizing  defendant  to 
sell  rignts  and  machinerv,  and  it 
was  agreed  that  it  shoula  I'eceive 
all  the  net  proceeds  of  sales  made 
by  defendant  until  it  was  reim- 
bursed, from  such  sales  and  the 
sales  of  the  stock,  the  money  paid 
down,  and  that  thereafter  defend- 
ant should  be  entitled  to  one-baJf 
the  proceeds  of  sales  coming  to  lus 
hands,  imtil  the  residue  of  the 
f25,00O  was  paid,  and  all  the  bal- 
ance should  be  paid  to  the  corpora- 
tion. In  an  action  brought  by  ai-e- 
ceiver  of  the  corporation  to  set 
aside  a  judgment  obtained  by  de- 
fendant for  the  balance  of  the  pur- 
chase-price, it  appeared  that  the 
summons  and  complaint  in  defend- 
ant's action  were  served  upon 
an  officer  of  the  company,  who 
brought  it  to  the  notice  of  the 
board  of  trtistees,  and  with  the 
assent  of  the  board  they  were  de- 
livered to  the  attorney,  who 
brought  the  action,  to  protect  the 
interests  of  the  corporation,  no 
answer  was  interposed  and  the 
judgment  was  by  default.  Heldf 
that  the  evidence  justified  a  find- 
ing that  the  judgment  was  with- 
out consideration,  and  was  suffered 
to  be  entered  by  fraud  and  coUu- 
flion  between  defendant  and  the 
officers  and  trustees  of  the  corpo- 
ration. Id, 

13.  Also,  hddt  that  the  court  having 
jurisdiction  of  the  cause  of  action 
and  the  parties,  had  authority  not 
only  to  vacate  the  judgment,  but 
also  to  pass  upon  the  merits  and  to 
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2.  One  B.  a  brother  of  plaintiff,  also 
beings  indebted  to  her,  insured  his 
life  for  her  benefit  with  defendant ; 
the  policy  I'equired  notice  of  claim 
and  proof  of  death  to  be  submit- 
ted to  the  company  within  ninety 
days  after  the  decease  of  the  in- 
sured. The  policy  was  obtained 
thi*ouf  h  an  agent  of  defendant  at 
R.,  whose  duty  it  was  to  keep  a 
register  of  deaths  of  persons  in- 
sured, and  to  give  notice  to  de- 
fendant ;  who  was  also  provided 
by  defendant  with  blanks  to  be 
luomished  the  jMU'ties  for  proof  of 
death.  The  agent  was  informed 
of  the  death  of  S.  four  days  there- 
after, nuule  an  entry  thereof  and 
gave  notice  to  defendant ;  ten  days 
Uiereafter  plaintiff  called  upon 
said  agent  who,  in  answer  to  an 
inquirv  as  to  what  was  to  be  done, 
replied,  that  nothing  could  be 
done  because  'Hhe  policy  had 
lapsed  and  was  void. "  No  blanks 
were  furnished,  and  defendant  re- 
fused to  pay  on  the  gfround  stated. 
After  the  expiration  of  the  ninety 
days,  plaintiff's  counsel  wrote  to 
defendant  stating  that  plaintiff 
had  been  misled  by  the  mformac 
tion  of  defendant's  agent  in  not 
furnishing  proofs  of  loss,  to  which 
defendant  answere<l  that  the  coun- 
sel had  mistaken  the  grounds  of 
defendant's  i-efusal  to  pay,  and 
placed  its  objection  on  the  ground 
of  the  expiration  of  the  policy. 
Blanks  were  furnished  by  defend- 
ant on  request,  and  proofs  of  loss 
made  out,  which  wei'e  received 
and  retained  by  it  without  objec- 
tion. Heldf  that  the  action  c^  de- 
fendant was  a  waiver  of  the  objec- 
tion that  proofs  were  not  furnish- 
ed in  due  time,  and  estopped  it 
from  inteiposing  that  objection  as 
a  defense ;  that  the  fact  that  the 
acts  I'elied  upon  as  a  waiver 
transpired  after  the  expiration  of 
the  prescribed  time  did  not  de- 
tract from  their  effect ;  a  new  con- 
sideration in  such  case  is  not  ne- 
cessary to  constitute  a  waiver.   Id. 

8.  Also  Jield  (Mtllbr,  J. ;  Cmubch, 
Ch.  J.,  and  Rapalix),  J.,  concur- 
ring), that  the  statement  of  the 
a^rent  which  misled  plaintiff,  and 
was  the  cause  of  the  omission  to 
fiimish  the  proofe  in  due  time, 
was  within  the  sphere  of  his  au- 


thority, and  bound  the  plaiaiiit 
and  that  it  was  a  waiver  of  the 
condition.  Id, 

4.  Also  hddf  that  pUuntiff  occupied 
a  position  bringing  her  within  the 
exception  of  the  statute  prohibit- 
ing wager  policies  (1  R.  S.,  6(£2, 
{ 10);  and  that  the  recovery  could 
not  be  limited  to  the  amount  loan- 
ed by  plaintiff  to  the  insured.    Id. 

5.  A  defense  to  a  policy  of  insurance 
that  it  is  a  wager  policy,  to  be 
available,  must  be  set  up  by 
answer.  IdL 

6.  A  suit  in  equity,  to  have  a  policy 
of  life  insuitmce  declaimed  existing 
and  in  force,  is  maintainable  where 
the  insurer  refuses  to  i^eceive  the 
pi*emium  when  tendered,  basing 
the  refusal  upon  an  unfounded 
claim  that  the  policy  has  been  for- 
feited and  canceleid.  Meyer  v. 
Knick.  L,  Ins.  Co.  516 

7.  Defendant  issued  a  policy  of  in- 
surance to  plaintiff  upon  the  life  of 
her  husband ;  by  the  teiins  of  the 
policy  it  wafi  foneited  by  a  failure 
to  pay  any  annual  premium  on  the 
day  it  fell  due.    Plaintiff  was  en- 
titled to   dividends  which   were 
applied  towards  the  premiums ;  in 
consequence  of  this  and  of  the 
mode  of  dealing  between  the  |)ar- 
ties,  plaintiff  had  no  knowledge  of 
the  exact  amount  of  premium  fur 
any  year  until  advised,  and  it  had 
been  the  habit  of   defendant  to 
furnish  each  year  before  the  pre- 
mium  became  due  a  statement 
of  th^  amount  required.     Plain- 
tiff not  having  received  a  state* 
ment  for  the  year  1874,  wrote  to 
the  defendant  asking  for  the  re- 
quisite information,  and  inclosing 
a  post-ofiice  oi*der  for  what  she 
supposed  would  be  required.   The 
letter  was  received  by  defendant 
in  sufficient  time  before  the  jire- 
mium  for  that  year  became  due  to 
have  enabled  plaintiff,  had  it  been 
answered,  to  make  the  i>ayment. 
Defendant  did    not  answer  until 
some   three  months  after  receipt 
of  the  letter,  and  then   retiimed 
the  order  with  a  statement  that 
the  policy  waa  canceled  for  non- 
payment  of  prendum.     Plaintiff 
thereafter  tendered   the  amoont 
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Sufficiency  of  appearance  to 

give  jurisdiction. 

See  White  v.  Bogart.  266 


WTien  court  has  acquired  jur^ 


iscUction  in  action  to  vacate  Jndg- 
ment,  may  pass  upon  the  merits  of 
the  claim. 
See  Whittlesey  v.  J)e*aney,       571 


State  courts  have  Jurisdiction 


of  action  by  asftlgnee  in  bankrupt- 
cy to  set  aside   judffinent   agaiTist 
bankrupt  as  collusive  and  fraudu- 
lent. 
See  Thompson  v.  Sweet.    (Mem.) 

622 


JURY. 

Action  to  set  aside  a  Judg- 
ment for  fraud  properly  tried  without 
«  Jury;  where  trial  by  Jury  is  the 
right  of  a  party,  he  vxiives  U  by  not 
demanding  it  in  proper  time. 

See  Whittlesey  v.  Ddaney,       571 


LANDLORD  AND  TENANT. 

1.  B^  the  terms  of  a  lease,  the  lessee, 
aside  from  the  rent  reserved,  cove- 
nanted to  pay  all  taxes  and  assess- 
ments levied  and  assessed  during 
the  term.  In  case  of  failure  to 
perform  any  of  the  covenants,  the 
lessor  was  entitled  to  i-e-enter.  Li 
ease  the  lessee  built  permanent 
buildings  on  the  premises  during 
the  term,  and  peiformed  all  the 
covenants  on  his  part,  it  was  cove- 
nanted that  the  lessor  should,  at  his 
option,  at  the  expiration  of  the 
term,  either  give  a  new  lease  for  a 
farther  tenn,  or  pay  to  the  lessee 
the  value  of  the  buildxn«:s ;  the  rent 

e  value  of 


for  the  new  term  and  t 
the  buildings  to  be  ascertained  b^ 
two  appraisers,  one  to  be  nomi- 
nated by  each  party;  the  nomi- 
nations to  be  m^e  not  more  than 
one  year,  and  at  least  five  months 
before  the  expiration  of  the  term. 
Upon  agnomination  bein^  made  by 
one,  in  default  of  a  nommation  by 
the  other  within  one  month  there- 
alter,  the  person  nominated  was 
authorized  to  appoint  his  assodate. 
The  lessee  erected  a  building  on 
the  premises.  The  lease  expired 
May  1»  1867.    The  lessee  failed  to 


nay  the  taxes  for  the  year  1866. 
Within  the  time  pi^esciibed  by 
the  lease  he  gave  notice  to  the 
lessor  of  the  nomination  of  an  ap- 
praiser, and  the  lessor  nominated 
one  on  his  pai't.  The  appraisers 
met  and  detei*miued  the  value  of 
the  building.  At  the  time  of  the 
appointment  of  appraisera  the  les- 
sor had  no  knowledge  that  the 
taxes  were  unpaid.  He  declined  to 
give  a  new  lease,  took  possession 
at  the  end  of  the  tei*ra,  and  re- 
fused to  pay  the  appraised  value 
of  the  building.  In  an  action  to 
recover  the  same,  held,  that  the 
action  was  not  maintainable ;  that 
the  payment  of  the  taxes  was  a 
conoition  precedent,  the  perform- 
ance of  which,  in  the  absence  of 
e\adence  showing  a  valid  excuse 
for  non-peiformance,  was  essential 
to  fix  the  liability  of  the  lessor; 
that  the  appointment  of  and  sub- 
mission to  tho  appi'aisers  and  the 
appraisement  did  not,  under  the 
cii-cumstances,  affect  the  rights  of 
the  parties;  that  it  was  not  a 
waiver  of  performance  of  the  cove- 
nant, nor  did  it  estop  the  lessor 
fi'om  claiming  non-performance : 
1st.  Because  at  the  time  there  was 
no  default,  the  lessee  having  the 
whole  of  the  term  in  which  to  jkji^ 
form.  2d.  Because  of  ignorance 
on  the  part  of  the  lessor  that  the 
taxes  remained  unpaid.  People's 
Bk.  y.  mtchelL  406 

2.  Also  heldf  that  there  was  no 
ground  under  the  complaint  and 
evidence  upon  which  a  court  of 
equity  should  interfere  to  relieve 
the  lessee  from  the  consequences 
of  his  failure  to  perform.  Id» 


LARCENY. 

1.  A  purchaser  for  value  of  stolen 
negotiable  securities  will  be  pro- 
tected unless  the  circumstances 
are  such  that  an  inference  can 
fairly  and  legitimately  be  drawn 
that  the  purchase  was  made  in 
bad  faith  or  with  notice  of  defec- 
tive title  in  the  seller;  to  defeat 
his  title  it  is  not  sufficient  to  show 
that  a  prudent  man  would  have 
been  put  upon  inquiry,  or  that  he 
was  negligent,  or  did  not  exert  a 
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proper  degree  of  caatioiu     Dutch. 
Co.  Mut.  In8,   Co.  V.  HcuAJUld. 

226 


LEASE. 
See  Lakdlobd  avd  TBVAirr. 


LICENSE. 

1.  It  seems  that  a  parol  license  gfivcn 
by  the  owner  of  land  to  a  railroad 
company  to  occupy  the  land  for 
its  road,  followed  by  the  expendi- 
ture of  money  in  the  construction 
of  the  road  is  not  irrevocable ;  it 
simply  iustiiies  the  entry,  and  is 
Tevocable  at  the  pleasura  of  the 
plaintiff.  Murdoch  v.  P.  P.  and 
C.  L  R,  R.  Co.  579 

3.  After  the  passage  of  the  act  of 
1873  (chap.  531,  Laws  of  1873), 
proviaing  for  the  laying  out  of 
Gravesend  avenue  in  the  county 
of  Kings,  and  authorizing  the  con- 
struction of  a  i-ailroad  thereon,  and 
while  defendant,  who  had  acquired 
the  franchise  to  build  the  railroad 
given  by  the  act,  was  engaged  in 
an  effort  to  remove  the  restriction 
contained  in  said  act  against  the 
use  of  steam  ix)wer,  plaintiff,  who 
owned  land  over  which  said  avenue 
was  to  be  constructe<i,  and  who  was 
desirous  of  having  a  railroad  con- 
structed operated  by  steam  power, 
called  upon  defendant  *s  president 
and  proffered  his  sei-vices  to  secure 
an  amendment  of  said  act^  remov- 
ing the  restriction.  No  consent 
was  asked  for  or  given  by  plaintiff 
to  construct  the  railroad  across  his 
land.  The  desired  amendment 
having  l)een  obtained  (§  4,  chap. 
807,  Law  of  1874),  defendant,  act- 
ing upon  the  assumption  thiU  the 
authority  conferred  by  the  act  of 
1873  authorized  it  to  enter  upon 
the  avenue  and  constinict  its  track 
without  acquiring  the  titie  to»  or 
compensating  the  owners  of  the 
lands,  went  on  and  completed  that 
work.  In  an  action  to  restrain  de- 
fendant from  using  plaintiff's  land 
for  its  road  and  for  damages,  heldf 
that  the  facts  did  not  authorize  a 
finding  of  a  parol  license  for  such 
use ;  and  that  the  action  was  main- 
tainable. Id, 


LIENS. 

1.  It  seems  that  trust  funds,  which 
have  been  misajipi-opiiated  by  the 
ti-ustee,  may  be  followed  into  lands 
to  the  puirhase  of  which  they  have 
been  applied,  and  the  cestui  que 
trust  may  elect  either  to  hold  th  : 
unfaithfid  trustee  i)ersonaIly  iv- 
sponsible,  to  claim  the  lamis,  the 
fruits  of  the  misappropriation,  or 
to  cause  the  land  to  be  sold  for  hi ; 
indemnity,  and  hold  the  tinistee  f  r 
any  deficiency.  .Fhrris  v.  Vo  i 
VeMei^  IIJ 

2.  To  follow  the  money  into  land^, 
however,  and  to  impi-ess  them  with 
the  tinist,  at  least  as  against  inno- 
cent thiixi  |>ci'8(ms,  the  money  must 
be  distinctly  traced  and  clearly 
proved  to  have  been  invested  in 
the  lands.  It  does  not  suffice  to 
show  possession  of  the  trust  funds 
by  the  trustee,  and  the  purchase 
by  him  of,  and  payment  for  lands. 
No  pi'esumption  aiises  from  the 
pa^inent  alone  that  it  was  made 
with  the  trust  funds.  Id. 

3.  "Where  trust  money  has  been  min- 
gled with  other  moneys  of  the  trus- 
tee so  as  to  be  indistinguishable, 
and  the  trustee  has  made  invest- 
ments generally  with  the  moneys 
in  his  possession,  the  cesitU  que 
trust  cannot  duim  a  specific  hen 
upon  the  propei-ty  or  funds  consti- 
tuting the  investments.  Id. 

4.  The  will  of  E.  empowered  her 
executors  to  sell  sufficient  of  her 
real  estate  te  pay  her  debts.  Her 
real  estate,  subject  to  the  power, 
she  devised  to  her  executors,  dur- 
ing two  lives,  upon  certain  trusts. 
In  an  action  brought  by  a  creditor 
the  complaint  alleged,in  substance, 
that  moneys  idealized  from  real 
estate  sold  under  the  power  of  sale, 
and  held  by  the  surviving  executor 
in  trust  for  plaintiff,  had  been  mis- 
applied by  him ;  that  upon  the  final 
accounting  of  said  executor  it  ap- 
peared, by  his  accounts,  filed  with 
the  surrogate,  that  lai^  sales 
were  made  of  real  estate,  and  that 
large  amottnts  of  moneys  arising 
therefrom  were  used  and  applied 
in  keeping  in  repair  the  testator^s 
homstead  farm,  and  in  paying  in- 
terest and  taxes  thereon ;  that  the 
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eizectitor  credited  himself  with  said 
payments,  but  the  same  wei-e  dis- 
allowed by  the  fiunxjgfate,  who  de- 
creed that  said  executor  pay  plain- 
tiff's claim;  that  execution  was 
issued  thereon  and  ratuined  unsat- 
isfied, and  that  the  executor  was 
insolvent.  The  complaint  a^ked 
that  the  amount  of  plaintiff's 
claim  be  decreed  to  be  a  charge 
and  lien  upon  the  farm,  and 
for  a  sale  thereof.  Upon  the 
trial  the  only  proof  as  to  the  misap- 
plication of  the  moneys  I'ealized 
trom  sales,  and  held  for  creditors, 
was  the  pi*oceedings  before  and 
the  decree  of  the  surrogate.  Held, 
that  the  evidence  failed  to  show 
the  application  of  such  moneys  to 
relieve  the  lands  held  in  trust,  and 
did  not  justify  the  gi*anting  of  the 
relief  asked ;  that  if  the  proceed- 
ings before  the  surrogate  were 
competent  for  any  purpose,  as 
against  those  interested  in  the 
trust  estate,  they  wei-e  only  so  in 
respect  to  matters  then  in  issue, 
and  which  were  detennined  by  the 
surrogate ;  and  that  in  no  aspect  of 
the  case  was  the  surrogate  called 
upon  to  trace  and  identify  the 
moneys  received  by  the  executor 
ior  the  lands  sold.  Id. 

5.  As  to  whether,  by  treating  the 
complaint  as  a  creditor's  bill,  upon 
proof  that  the  executor  had  made 
the  payments  alleged  under  cir- 
cumstances which  would  ^ve  him 
a  lien  as  a  trustee  upon  the  trust 
estate,  the  lien  could  be  enforced 
for  the  benefit  of  plaintiff,  qtuBre, 

Id, 

6.  Where  a  trustee  is  authorized  by 
the  terms  of  the  instrument  creat- 
ing the  ti*ust  to  make  an  expendi- 
ture which  is  necessary  for  the 
protection  or  reparation  of  the 
trust  estate,  and  has  no  trust  funds 
in  his  hands  for  the  purpose,  he 
may,  by  express  agreement  with 
another,  exempt  himself  from  lia- 
bility, and  make  the  expenditure 
a  charge  upon  the  estate.  Neio 
V.  NicolL  127 

7.  To  create  such  a  lien  or  charge, 
however,  there  must  be  some 
agreement  to  that  effect ;  it  is  not 
sufficient  that  the  one  doing  the 
work  or  making   the  expenditure 


did  it  upon  the  &ith  and  credit  of 
the  estate.  Id, 

8.  "Where  there  has  been  no  such 
agi-eement,  and  in  consequence  the 
trustee  is  chargeable  individually 
for  the  expenuicui*e,  the  trustee 
cannot  by  a  subsequent  promise  to 
pay  out  of  the  estate  give  a  lien 
thereon ;  to  transfer  the  charge 
frem  the  trustee  to  the  estate,  there 
must  either  be  an  agreement  based 
upon  some  new  consideration,  or 
an  assignment  of  the  Uen  or  claim 
which  the  trustee  has  upon  the 
estate  for  the  expenditure.        Id, 

9.  Defendant  employed  plaintiff  to 
manufactiu^  for  him  a  set  of  circus 
tents,  within  a  specified  time,  ma- 
terial to  be  furnished  by  plaintiff. 
No  place  of  delivery  or  price  was 
specified.  Plaintiff  performed,  and 
thereafter  was  i-equested,  by  letter, 
to  ship  the  tents  to  defendant  ai  L. 
Plaintiff  shipped  them  C.  O.  D., 
and  they  were  destroyed  by  fire 
en  rovie.  In  an  action  to  recover 
their  value,  held,  that  defendant 
was  liable ;  that  the  contract,  being 
for  labor  and  materials,  was  not 
within  the  statute  of  fraud;  that 
defendant's  liability  did  not  depend 
upon  the  question  as  to  where  the 
technical  title  was,  but  wjis  com- 
plete when  the  request  to  ship  waa 
made;  that  plaintiff  h;ul  a  lien 
upon  the  tents  for  the  value  of  his 
labor  and  materials,  and  his  re- 
taining the  lien,  by  shipping  thom 
C.  0.  D.  was  not  inconsistent  with, 
and  did  not  affect,  his  right  to  en- 
foixse  such  liability.  Higgina  v. 
Murray,  252 

10.  In  a  contest  over  surplus  moneys 
arising  on  foredosui'c,  certain 
judgments  against  the  mortgagors 
wei-e  claimed  to  be  prior  liens. 
Each  of  these  judgments,  as  ap- 
I)eared  by  the  judgment-roll,  was 
entered  upon  an  indorsement  on 
the  summons  or  comjilaint,  signed 
by  the  defendants,  admitting  due 
and  personal  ser\nee  of  the  sum- 
mons and  complaint,  waiWug  the 
twenty  days  time  for  answering, 
and  consenting  to  the  entry  of 
judgment  forthwith  for  the  amount 
claimed.  No  time  or  place  of  ser- 
vice was  specified.  Held,  that  the 
judgments  were  valid  liens ;  that 
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the  service  of  sammona  gave  juns- 
diction,  and  the  omission  to  state 
the  time  and  place  of  service,  as 
reqmi'ed  by  the  Code  (}  138),  was 
an  ii'i'egidanty  which  could  be 
supplied  ormig^ht  be  waived  by 
defendants ;  but  that  there  was  an 
appeai*ance  of  the  defendants  in 
person,  which  was  equivalent  to, 
and  gave  the  court  jurisdiction 
without  personal  service  (Code, 
{  139) ;  also,  that  the  consent  in 
each  case  that  judgment  be  entered 
was  equivalent  to  an  offer  of  judg- 
ment under  section  385  of  the  Code, 
which  was  accepted,  in  fact,  by 
the  entry  of  judgment,  and  the 
absence  of  a  foinsial  acceptance  in 
writing  was  an  irregulaiity  not 
aifecting  the  validity  of  the  judg- 
ment ;  and  that,  for  the  irregular^ 
ities  specified,  the  judgments  could 
not  be  attacked  collaterally.  White 
T.  Bagwrt*  256 


UMTTATION  OF  ACTIONS. 

1.  The  provision  of  the  Code  (Old 
Code,  5  no  5  New  Code,  6  395)  re- 
quiiing  a  written  acknowledgment 
or  promise,  to  take  a  case  out  of 
the  statute  of  limitations,  does  not 
requii-e  that  the  time  when  the  ac- 
knowledgment or  promise  was 
made  should  appear  in  the  writ- 
ing, or  be  evidenced  by  writing  ; 
if,  therefore,  a  writing  containing 
either  of  the  prescnbed  requi- 
sites is  without  aate,  or  if  the  date 
stated  is  en*oneous,  parol  evidence 
may  be  given  of  the  time  when  it 
was  executed.  Kijuxxid  v.  ArcM- 
hcdd.  189 

3.  On  the  1st  of  January,  1861,  de- 
fendant was  indebted  to  plaintiff 
f  1,600  for  money  loaned.  Nothing 
was  paid  thereon  except  the  sum 
of  9200,  paid  January,  1866.  In 
Aufifust,  1872,  defendant  signed 
and  delivered  to  plaintiff  a  wilt- 
ing, without  date,  m  these  words: 
"Received  January,  1861,  from 
Mra.  J.  R.  Kincaid  the  sum  of 
^1*600,  for  which  I  agree  to  pay 
interest  at  the  rate  of  seven  per 
cent  from  this  date.  Paid  Janu- 
ary, 1866,  to  Mrs.  Kincaid  on  the 
above  $200.**  In  an  action  to  re- 
cover* the  loan,  hcldf  that  parol 
evidence  was  competent  to  show 


when  the  infltniment  was  esecnt- 
ed;  that  it  was  a  sufficient  ac- 
knowledgment and  promise  to  pay 
to  take  the  case  out  of  the  statute 
of  limitations ;  that  the  statement 
as  to  a  payment,  and  the  promise 
to  pav  interest,  conclusively  re* 
pelled  any  inference  that  the 
money  was  received  as  a  gift,  or 
in  payment  of  a  debt,  and  clearly 
implies  that  the  transaction  was  a 
loan ;  that  the  promise  to  pay  in- 
tei*est  imported  an  existing  debt 
upon  which  interest  was  to  accrue, 
and  the  statement  as  to  payment 
was  an  admission  that  the  balance 
was  impaid ;  also,  that  the  words 
"interest  fix)m  this  date,"  refer- 
red to  the  date  of  the  loan,  not  to 
the  time  when  the  instroment  was 
executed.  Id. 

3.  The  one  year's  statute  of  limita- 
tions (Code,  J  96),  does  not  apply 
to  an  action  under  the  provisions 
of  the  Revised  Statutes  (1  R.  &» 
667,  $  32),  authorizing  the  pur- 
chaser of  a  ticket  in  any  "ill^pal 
lottery"  to  sue  for  and  recover 
double  the  sum  jMud,  with  double 
costs.  It  is  not  an  action  "for  a 
I)enalty  or  forfeiture,  given  in 
whole  or  in  part  to  any  person  who 
will  prosecute  for  me  same." 
Orover  v.  Morris.  478 

4.  If  the  action  is  to  be  regaraed  as 
one  for  a  penalty  or  forfeiture,  it 
comes  within  the  three  years' 
limitation  prescribed  in  cases 
**  where  the  action  is  given  to  the 
party  agrieved."  (Cocfc,  (  92.)  Id. 

5.  There  is  no  rule  of  law  fixing  the 
time  within  which  one  may  dia- 
cover  that  a  writing  does  not  ex- 
press the  contract  which  he  sup- 
poses it  does,  or  which  bars  hun 
of  relief  for  delay  other  than  that 
contained  in  the  statute  of  limita- 
tions.   I^irst  Nat.  Bk.  v.  Morgan. 

593 


LOST  INfiTTRUMENTS. 

The  question  as  to  the  sufficiency 
of  proof  of  loss,  and  of  onavailing 
search  to  authorize  the  admisaon 
of  pai*ol  e\ndence  of  the  contents 
of  a  written  instrument  is  very 
much  in  the  discretion  of  the  tzial 
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coorU  and  the  case  mtust  be  quite 
without  proof  to  authorize  an  ap- 
i)eliate  court  to  find  error.  MeOuU 
lough  V.  Bojfinan,  615 


LOTTEBIES. 

1«  Lotteries  authorized  by  the  laws 
of  another  State  are  unlawful 
heret  and  are  illegal  within  the 
meaning  of  the  pi'ovisione  of  the 
Revised  Statutes  (1  R.  S.,  667, 
}  32),  authoHzing  the  purchaser  of 
a  ticket  in  any  **  illegal  lottery  " 
to  sue  for  and  recover  double  the 
paid,    with    double   costs. 

473 


sum 


Grover  v.  Morris. 


2.  Where  sales  of  lottery  tickets  are 
made  through  an  agent,  who  re* 
ceives  the  purchase-money  and 
accounts  to  his  principal  therefor, 
an  action  may  be  maintained 
a^nst  the  latter  under  said  pro- 
vision. Id, 

8.  It  18  not  necessary,  in  such  an  ac- 
tion, for  the  plaintiff  to  show  that 
the  identical  money  paid  by  him 
was  remitted  to  and  received  by 
iLe  piincipaL  Id. 

4.  The  right  of  the  plaintiff  to  re- 
cover is  not  affected  by  the  fact 
that  the  agent  individually  loaned 
him  the  money  to  make  the  pur- 
chase»  he  having  repaid  the  loan. 

Id. 

5.  As  to  whether  an  action  may  be 
brought  against  the  agent,  qtuBre, 

Id, 

6.  The  one  year's  statute  of  limita- 
tions (Code,  $  96)  does  not  apply 
to  such  an  action ;  it  is  not  an  ac- 
tion *'  for  a  penalty  or  forfeiture, 
given  in  whole  or  in  pail  to  any 
peinson  who  will  prosecute  for  the 
same."  Id, 

7.  If  the  action  is  to  be  regurded  as 
one  for  a  penalty  or  foi'feiture,  it 
comes  within  the  thi<ee  years'  lim- 
itation prescribed  in  cases  **  where 
the  action  is  given  to  the  party 
aggrieved."    (Ckxie,  $  92.)        Id. 

8.  It  is  proper  to  unite  in  a  single 
action  claims  to  recover  b^k 
moneys  paid  on  several  separate 


purchases,  and  the  rule  of  redov- 
ery  in  such  an  action  is  double  the 
aggre^te  sum  paid  for  the  tick- 
ets, with  double  costs.  Id. 

9.  It  is  not  discretionary  with  the 
court,  in  such  an  action,  whether 
or  not  to  awaixl  a  recovei'y  for 
double  the  sum  paid.  Id. 

10.  It  is  not  necessary  for  the  plain- 
tiff to  pi*oduce  on  the  tiial  the 
tickets  purchased,  or  to  account 
for  their  loss;  the  action  is  not 
founded  upon  any  conti'aet  evi- 
denced by  the  tickets,  or  light  ac- 
quired thereunder.  Id. 

11.  Where,  in  such  an  action,  it  ap- 
peared that  defendants  had  fur- 
nished lotterv  tickets  to  an  agent 
for  sale,  and  that  the  latter  had 
sold  to  plaintiff,  hddt  that  the  ac- 
count kept  by  the  agent,  and  tes- 
tified by  him  to  be  correct,  of  his 
ti*ansaction8  with  the  plaintiff  was 
pi-operly  received  in  evidence  for 
the  puriK>6e  of  showing  the  dates 
and  amounts  of  the  transactions. 

Id. 


MANDAMUS. 

1.  Where  the  relator,  npon  appli- 
cation for  a  mandamus,  takes  no 
issue  upon  the  allegations  of  the 
defendtuit's  afildavits,  but  pro- 
ceeds to  argument  and  asks  for  a 
pei*emptoi*y  writ,  this  is  equi- 
valent to  a  demurrer;  it  is  an 
admission  of  the  truth  of  the  facts 
alle^d  in  said  affidavits,  but  a 
denial  of  their  sufficiency  in  law 
to  prevent  the  issuing  of  the  wnt. 
People  ex  rel.  v.  Suprs.  West.  Co, 

173 

2.  Where  the  board  of  supervisors 
of  said  county,  in  auditing  the 
account  of  the  county  treasurer, 
allowed  him  such  excess,  heUiU 
that  a  mandamus,  upon  the  appli- 
cation of  a  taximver,  would  Ke 
requiring  the  board  to  reconsider, 
revoke  and  annul  the  audit  so  far 
as  it  allowed  to  the  county  treas- 
urer any  sum  in  excess  of  the 
92,000.  Id. 

3.  Where  an  act,  the  doing  of  which 
is.  sought  to  be  compell<^  by  man- 
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damns  is  the  final  thing,  and,  if 
done,  gives  to  the  relator  all  that 
he  seeks,  proximately  or  ultimate- 
ly, the  question  whether  he  is  en- 
titled to  have  that  act  done  may  be 
inquired  into  by  the  officer  or  per- 
son against  whom  the  mandamus 
is  sought,  and  also  by  the  tribunal 
which  is  moved  to  grant  the  writ ; 
but  whei-e  the  act  is  but  a  step 
toward  the  final  result,  the  means 
of  setting  in  motion  a  tiibunal 
which  is  to  decide  upon  the  right 
to  ihe  final  relief  claimed,  then  the 
officer  or  tribunal  can  only  inquire 
whether  the  relator  shows  a  right 
to  have  the  act  done,  not  as  to  his 
right  to  final  relief.  People  ex  rtl. 
V.  Canal  Appraiaera.  443 

4.  Accordingly  heldf  where  a  man- 
damus was  asked  for  to  compel 
the  canal  appraisers  to  make  re- 
tuim  to  an  appeal,  that  the  only 
question  presented  to  the  coui't, 
or  to  the  canal  appraisers.  Was 
whether  the  relator  had  a  right 
to  appeal,  or  to  have  a  return 
made;  that  this  did  not  depend 
upon  his  right  to  ultimate  suc- 
cess; and  that,  thei'efore,  the 
question  whether  he  had  a  idght  to 
a  reversal,  or  even  to  a  review  of 
the  decision  of  the  appraisers, 
could  not  be  considered^  but  was 
to  be  determined  by  the  appellate 
tribunal;  also,  it  appearing  that 
the  relator  had  a  right  to  take  an 
appeal,  and  that  he  ser\'ed  notice 
01  appeal  in  due  time,  held^  that  a 
peremptory  wnt  waa  properly 
granted.  Id. 


MANUFACTURING     CX)RPORA- 
TIONa 

1,  Tochai^  the  holder  of  stock  of  a 
manufacturing  corporation,  issued 
upon  and  for  the  purchase  of  prop- 
erty, individually  for  the  debts  of 
the  company,  it  is  not  enough  to 
prove  that  the  property  was  pur- 
chased at  an  over  valuation 
throutf'h  a  mere  mistake  or  error 
of  judgment  on  the  part  of  the 
trustees;  it  must  be  shown  that 
the  purchase  was  in  bad  faith  and 
to  evade  the  statute.  Douglass  y. 
Ireland.  100 


2.  All  that  is  necessary,  however,  to 
establish  legal  fraud,  which  will 
take  the  stock  so  issued  out  of  the 
protection  of  the  act  of  1853  (chap. 
333,  Laws  of  1853),  is  to  prove, 
1st.  That  the  stock  exceeded  in 
amount  the  value  of  the  i)roperty 
in  exchange  for  which  it  was 
issued ;  and,  2d.  That  the  trustees 
so  issued  it  deliberately  and  with 
knowledge  of  the  real  value  of  the 
property ;  no  other  fraudulent  in- 
tent need  be  alleged  or  proved. 

Id, 

3.  In  an  action  to  charge  the  stock- 
holders, the  value  of  the  property 
must  be  determined,  and  evidence 
thereof  is  competent.  Id, 

4.  In  such  an  action  it  appeared  that 
the  entire  capital  stock  of  the  cor- 
poration, f300,000,  was  issued  to 
H.,  one  of  its  trustees,  in  consid- 
eiation  of  the  assignment  to  the 
company  of  two  executory  con- 
tiucts  for  the  pui*chase  of  mining 
property,  upon  which  nothing  bad 
been  paid ;  the  contract  price  was 
$40,000.  One-third  of  the  stock 
was  immediately  retransferred  to 
the  compMiny,  to  be  sold  to  raise  a 
*' working  capital."  This  was 
sold  at  from  forty  to  sixty  cents  on 
a  dollar.  Defendant  knowing  at, 
and  participating  as  trustee  of  the 
corporation  in  the  transaction, 
purchased  $25,000  of  said  stock  at 
foi'ty  cents.  The  jury  found  the 
value  of  the  property  to  be  |(>8,000. 
Held,  that  the  evidence  justified  a 
finding  of  fraud,  and  was  sufficient 
to  sustain  a  recovei*y.  Id, 

5.  Also,  hddf  that  an  action  brought 
against  defendant  and  other  trus- 
tees under  the  general  manufac- 
turing act  ({  12,  chap.  40,  Laws 
of  1£S8),  to  chai*ge  them  with  the 
same  debt  because  of  failure  to 
make  the  annual  report,  was  not  a 
bar  to  this  action.  IcL 

6.  It  seems  that  a  loan  of  money  to  a 
manufacturinfl^  corporation  by  one 
of  its  stockholders,  in  the  absence 
of  evidence  to  the  contrary,  justi- 
fies an  inference  that  the  money 
was  applied  to  the  payment  of  the 
obligations  of  the  corporation  in 
the  usual  course  of  business. 
Agate  v.  Sands,  620 
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7.  In  an  action  therefore,  by  a  credi- 
tor of  the  cor^)oration  aguinst  a 
stockholtler,  to  enforce  the  liability 
imposed  by  the  gtsneral  manu&c- 
tiiririff  act  (J  10,  chap.  40,  Laws  of 
1848)  upon  a  stockholder  who  has 
not  paid  for  his  stock,  evidence  of 
a  loan  by  defendant  to  the  corpora- 
tion to  an  amount  equal  to  his 
stock  constitutes  a  defense.       Id, 

8.  The  &ct  that  securit^r  was  taken 
for  the  loan  is  immateiial.         Id, 

• 

Under  the  provision  of  the 

laws  of  New  Jersey  imposing  a  per- 
sonal liability  upon  tJte  stodshoCders 
ef  corporations  when  the  whole  capi- 
tal has  not  been  paid  in,  there  cannot 
be  a  recovery  by  a  creditor  against  a 
single  stockholder.  An  eqwUable  ciC' 
tion  is  necessary  bringir^  in  all  the 
stockholders. 

/See  OriMth  v.  Majigam.    (Mem.) 

611 


MARRIED  WOMEN. 

1.  An  indorsement  of  a  promissory 
note  by  a  mamed  woman,  by  its 
terms  charging  her  separate  es- 
tate with  the  payment  of  the  note, 
is  not  a  moi'tgage  in  any  sense. 
Third  Nat.  Bk.  v.  Blake,         260 

2.  It  is  simply  a  personal  security 
within  the  meaning  of  the  national 
banking  act,  and  a  national  bank 
is  not  prohibited  from  taking  it. 

Id. 

3.  Where  the  holder  of  a  note  so 
indorsed  agreed  with  the  maker 
for  an  extension  of  time,  it  being 
part  of  the  agreement  that  the 
mdorser  should  indorse  a  new  note, 
and  she  thei*eupon  executed  an 
instrument  statinpf,  in  substance, 
that  in  consideration  of  the  agree- 
ment she  consented  to  the  exten- 
sion, and  waived  all  defenses  she 
might  have  in  consequence  thereof, 
held,  that  this  was  a  valid  agree- 
ment on  her  part,  based  on  a  suffi- 
cient consideration,  and  was  bind- 
ing ;  that  the  indorsement  being  in 
form  a  charge  upon  her  separate 
estate,  she  could  deal  with  the 
obligation  as  if  she  wei'e  Su  feme 
sole ;  and  that,  therefore^  the  exten- 


sion was  no  defense  in  an  action 
upon  the  indorsement.  Id, 

fSee  Husband  and  Wifb. 


MASTER  AND  SERVANT. 

1.  The  rule  of  non-liability  of  a  mas- 
ter to  a  sei*\'ant,  for  injuries  occa- 
sioned by  the  negligence  of  a  co- 
servant,  cannot  be  invoked  to 
shield  the  OMmcr  of  a  ferocious 
animal  from  liabilitv  for  injuines 
to  a  servant,  where  afellow-sei'vant 
was  negligent  in  not  properly  fast- 
ening tne  animal,  or  in  not  giving 
notice  of  its  being  loose.  SfvZler 
y.  McKesson,  195 

2.  For  the  acts  of  a  servant,  within 
the  general  scope  of  his  employ- 
men^  while  engaged  in  his  mas- 
ter's business,  and  done  with  a 
view  to  the  furtherance  of  that 
business  and  the  master's  interests, 
the  latter  is  responsible,  whether 
the  act  be  done  negligently,  wan- 
tonly, or  even  willfully ;  the  qual- 
ity of  the  act  does  not  excuse. 
Mott  V.  ConsiMuers^  Ice  Co.        M3 

3.  But  if  the  servant,  without  re- 
gard to  his  service,  or  to  accom- 
plish some  purpose  of  his  own, 
acts  maliciously  or  wantonly,  the 
master  is  not  Uable.  Id, 

4.  Where,  therefore,  an  action  is 
brought  against  the  master  for  the 
wi-ongful  act  of  the  servant,  the 
inquii*y  is  simply,  whether  the 
wrongful  act  was  in  the  course  of 
the  employment,  or  outside  of  it. 

Id. 

5.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
sustained  th]*ough  the  wrongful 
act  of  defendant's  servant,  plain- 
tiff's evidence  tended  to  show  that 
a  driver  of  one  of  defendant's  ice 
carts,  while  engaged  in  the  per- 
fonnance  of  his  duties,  and  in  the 
course  of  his  emplo>inent,  care- 
lessly and  recklessly  drove  his 
cart  against  plaintiff's  can*iage, 
causing  the  injuiy  com^ilained  of. 
Upon  the  cross-examination  of  one 
01  plaintiff's  witnesses,  whose  di- 
rect examination  tende<l  to  show 
gross  carelessness  on  the  pai-t  of 
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the  driver,  the  witneas,  in  answer 
to  a  question  as  to  whether  the 
driver  drove  into  plaintiff's  car- 
riage purj-Kjeely,  answered:  "It 
seems  so;  it  looks  like  it."  The 
question  being  substantially  re- 
peated, the  witness  answered: 
*^\Voll,  I  could  not  tell."  Plain- 
tiff  also  offered  in  evidence  a  for- 
mer answer  —  amended  pleadings 
havinpr  been  subsequently  served 
— which  contained  an  aomiasion 
that  defendant's  servant,  then  in 
its  emi>loy  as  driver  of  an  ice 
cart,  "willfully,  and  not  negU- 
gentlynor  carelessly,  drove  said 
£;e  cart  a^inst  the  carriage  of 
plain ti  J."  Flaintiff  was  nonsuited. 
HelJ^  eiTor;  that  the  first  answer 
of  plaintiff's  witness,  above  stated, 
was  but  the  eici^ression  of  an 
opinion  upon  a  fact  to  be  deter^ 
mined  by  the  jury,  not  by  the  wit- 
ness; but  that  as  an  Opinion  its 
effect  was  destroyed  by  the  last 
answer ;  that  plaintiff  was  not  es- 
toppled  from  questioning  the  alle- 
gation of  the  answer  that  the  act 
was  done  "willfully;"  also  that 
the  answer  did  not  exclude  all 
presumption  of  liability,  as  the 
act  may  have  bev^n  done  "will- 
fully," and  yet,  in  the  course  of 
the  employment,  and  so  have  made 
defendant  liable.  Id. 

Where  injury  to  servant  U 

caused  hy  negHgence  of  fnaster  and 
ff  a  oo-aermnt,  the  negligeiux  of  the 
latter  doet  not  relieve  the  former 
froiA  liability. 

See  Booth  v.  B.  and  A.  R.  IL  Co. 

88 

Liability  of  railroad  eorpora- 

Uon  for  injury  to  engiTieer  cau£xt  by 
road  being  out  of  repair. 

See  Mehan  v.  S.,  B.  and  IT.  T.  JR. 
M.  Co.  685 


MECHANICS  LIEN. 

In  action  to  foreclose  meehan- 

U^s  lieK,  the  referee  found  thatf  at 
Vie  time  of  filing  notice^  there  was 
due  to  the  contractor  frmn  defendant 
more  than  the  atnount  of  the  uen,  a$id 
gaffe  judgment  for  plaintiff.  JDefend- 
ant  produced  papers^  signed  oy  the 
contracffMr,  shmoing  pnyvu^t  in  fuU. 
This  toas  sh4rwn  by  plaintiff  not  to 


be  the  fact,  but  that  the  papers  toerv 
given  to  dqfeat  this  and  other  liens, 
Ileld,  that  a  finding  of  fraud  was 
not  necessary  to  sustain  judgrnent; 
that  the  fijiding  of  an  amount  due 
and  unpaid  was  sufficient. 
See  OraiDford  v.  O'Connor.  (Mem.) 

600 

MILE. 

1.  Ordinances  designed  to  i>revent 
the  sale  of  adulterated  milk  are 
within  the  scope  of  sanitary  regu- 
lations.   Polinsky  v.  People.      65 

2.  As  the  provision  of  the  New  York 
city  charter  of  1873  (}  82,  chap. 
835,  Laws  of  1873),  authorizing 
the  board  of  health  to  pass  sani- 
tary ordinances,  and  declaring 
that  any  violation  of  the  sanitary 
code  shall  be  ti^eated  and  punk^hed 
as  a  misdemeanor,  does  not  pre- 
scribe the  punishment,  the  pro- 
vision of  the  Revised  Statute  (2 
R.  S.,  697,  $  4)  fixing  the  punish- 
ment for  any  misdemeanor,  when 
the  punishment  is  not  6x>ecificall^ 
prescribed  by  statute,  is  appU- 
cable.  Id.. 

3.  The  general  statute  (chap.  467, 
Laws  of  1862,  as  amended  by  chap. 
544,  Laws  of  1864)  prohibiting  the 
Belling,  or  exposing  for  sale,  of 
adulterated  muk  does  not  embrace 
the  offense  of  bringing  of  such  milk 
into  said  city  for  sale ;  nor  was  it 
intended  to  cover  the  whole  sub- 
ject of  the  traffic  in  milk.  The 
said  provision  of  the  charter  con- 
fenced  upon  the  board  of  health 
the  power  to  make  additional  regu- 
lations to  those  contained  in  the 
general  act.  Id. 

4.  Accordingly  hdd^  that  a  sentence 
to  imprisonment  and  to  pay  a  fine, 
within  the  limits  prescribed  by 
said  pro\d8ion  of  the  Revised  Stat- 
utes, upon  a  plea  of  guilty  under 
an  indictment  containing  a  count 
charging  the  plaintiff  in  error  with 
brining  adulterated  milk  into  the 
city  of  New  York  for  sale,  in  vio- 
lation of  an  ordinance  of  the  sani- 
tary code,  was  not  error.  Id. 

5.  The  ordinance  provides  that  **iio 
milk  watei^,  adultei-ated,"  etc, 
"  shall  be  brought  into,  held,  kept 
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or  offered  for  sale  at  any  place  in 
the  city."  The  said  count  pro- 
ceeded exclusively  upon  the  ordi- 
nance, held,  that  it  would  not  Jus- 
tify a  conviction  under  the  general 
statute,  and  so  was  not  subject  to 
the  objection  of  duplicity,  although 
it  contained  averments  which 
might  sustain  a  count  for  the  stat- 
ntoi*y  o^ense ;  that  such  averments 
might  be  rejected  as  surplusage. 

Id. 

MISDEMEANOR. 

1.  The  joinder  of  several  distinct 
misdemeanors  in  the  same  indict- 
ment is  not  a  CAuse  for  the  reversal 
of  judgment  thereon  on  writ  of  er- 
ror, when  the  sentence  is  single, 
and  is  appropriate  to  either  of  the 
counts  u;x)n  which  conviction  was 
had.    PolinBkyw.  People.  65 

3.  As  the  provision  of  the  NewTork 
dty  charter  of  1873  (§  82,  chap. 
335,  Laws  of  1873),  authorizing 
the  board  of  health  to  pass  sani- 
tary oi*dinances,  and  declaring 
that  any  violation  of  the  sanitary 
code  shall  be  ti'eated  and  punished 
as  a  misdemeanor,  does  not  pre- 
scribe the  punishment,  the  pro- 
^'ision  of  the  Revised  Statutes  (2 
R.  S.,  697,  {  4)  fixing  the  punish- 
ment for  any  misdemeanor,  when 
the  punishment  is  not  specificallpr 
prescribed  by  statute,  is  apph- 
cable.  Id. 

8.  The  general  statute  (chap.  467, 
Laws  of  1862,  as  amended  by  chap. 
544,  Laws  of  1864)  pi*ohibitmg  the 
selling,  or  exposing  for  sale,  of 
adulterated  nmk  does  not  embrace 
the  offense  of  bringing  of  such  milk 
into  said  city  for  sale ;  nor  was  it 
intended  to  cover  the  whole  sub- 
ject of  the  traffic  in  milk.  The 
said  provision  of  the  charter  con- 
fen-ed  upon  the  board  of  health 
the  power  to  make  additional  regu- 
lations to  those  contained  in  the 
general  act.  Id. 

4.  Accordingly  heldj  that  a  sentence 
to  iniprisonment  and  to  pay  a  fine, 
within  the  limits  prescribed  by 
said  prox-ision  of  the  Revised  Stat- 
utes, upon  a  plea  of  guiUy  nnder 
an  indictment  containing  a  count 
charging  the  plaintiff  in  error  with 


bringing  adulterated  milk  into  the 
city  of  Kew  York  for  sale,  in  vio- 
lation of  an  ordinance  of  the  sani- 
tary code,  was  not  eiTor.  Id* 

&•  The  ordinance  provides  that  "no 
milk  watei*ed,  adulterateil,"  etc., 
"shall  be  bi'ought  into,  held,  kept, 
or  offered  for  sale  at  any  place  in 
the  city."  The  said  count  pro- 
ceeded exclusively  upon  the  oixii- 
nance,  held,  that  it  would  not  jus- 
tify a  conviction  under  the  general 
statute  and  so  was  not  subject  to 
the  objection  of  duplicity,  although 
it  contained  averments  which 
might  contain  a  count  for  the  stat- 
utory offense ;  that  such  averments 
might  be  rejected  as  surplusage. 

Id. 

MISTAKE. 

1.  In  an  action  to  foreclose  certahl 
moi*tgages  it  ai>peared  that  plain- 
tiff i-eceived  of  W.,  then  the  owner 
of  the  mortgaged  pi^einiscs,  twelve 
promissory  notes  executed  by  "W., 
and  gave  to  the  latter  a  receipt 
statin?  that  he  received  the  notes 
in  full  for  principal  and  interest 
of  the  bonus  and  mortgages,  and 
agreeing  to  assign  to  such  paiiies 
as  W.  might  designate  when  called 
for.  Held,  that  the  instioiment 
showed  upon  its  face  a  payment  of 
the  mortgages,  and  that,  as  it  was 
unambiguous,  pai'ol  evidence  was 
not  admissible  to  explain  or  vary 
it.    Meyer  v.  Lathrop,  315 

2.  But  held,  that  evidence  was  com- 
petent showing  that  there  was  a 
mistake,  that  this  was  not  the 
agreement  of  the  parties,  and  that 
the  instrument  was  executed  by 
plaintiff  and  accepted  by  W.  in  en- 
tire misapprehension  as  to  its  na- 
ture and  effect.  Id. 

3.  Also  held,  that  as  there  was  evi- 
dence in  the  case  sufficient  to  jus- 
tify a  finding  that  there  was  a 
mistake,  such  a  finding  would  be 
presumed  tor  the  purpose  of  sus- 
taining a  judgment  in  t^vor  of 
plaintiff  entered  upon  the  report 
of  a  referee.  Id. 

4.  Also  Tieldf  that  it  was  not  neces- 
sary to  set  forth  the  mistake  in 
the  complaint,  and  to  ask  for  a 
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reformation  of  the  agreement,  as 
the  action  was  not  founded  thereon, 
and  plaintiff  was  not  bound  to  anti- 
cipate the  defense;  also  that  it  was 
an  affii-mative  defense  not  requir- 
ing a  reply,  and  when  the  agree- 
ment was  presented  on  the  trial 
plaintiff  had  the  right  to  meet  it 
by  evidence  of  the  mistake.      Id, 

6.  "Where  a  party  has  appealed  from 
an  order  granting  a  new  trial, 
under  a  mistake,  and  before  a 
decision  of  the  appeal  asks  per- 
mission to  withdraw  it,  the  court 
upon  being  satisfied  that  the  pro- 
ceeding wa«  in  good  faith,  will 
ordinaiily  give  leave  to  diamifla 
the  appeal  on  payment  of  costs. 
Moukay  v.  Lewis.  882 

6.  An  account  stated  may  be  im- 
peached by  e\adence  of  fraud  or 
mistake.     WeLsh  y.  Qer,  Am,  Bk. 

424 

7.  Where  after  the  death  of  one 
member  of  a  firm  4;he  holder  of  a 
note  of  the  finn,  without  knowl- 
edge of  the  deaths  received  a  new 
note  signed  in  the  fii*m  name  in  re- 
newal of  such  note  and  delivered 
np  the  same,  hddf  that  the  new 
note  ha\dng  been  taken  through 
a  mistake  of  fact  was  not  a  pay- 
ment of  the  old  note.  First  Nat. 
Bk,  V.  Morgaiu  593 


MORTGAQK 

1.  A  mortgagee  lawfully  in  posses- 
sion of  the  moi*t^aged  premises 
can  i-etain  possession  against  the 
mortgagor,  after  default  upon  the 
mortgage,  until  anv  and  ail  sums 
due  have  been  paid.  To  authorize 
such  retention  tne  possession  need 
not  to  have  been  given  under  the 
mortgage,  or  with  a  view  thereto. 
McuL  Ave.  Bap,  Ch.  v.  Bap,  Ch,  82 

2«  The  general  rule  requiring  a 
mortgagee  in  possession  to  account 
for  the  i*ents  and  profits,  when  the 
mortgagor  seeks  to  redeem,  is  not 
in  all  cases  controlling.  A  court 
of  equity  may  give  redi'ess,  ac- 
cording to  the  circumstances  of 
the  case,  and  will  not  apply  the 
rule  when  it  will  work  mjuistice. 

Id. 


3.  Where  a  mortgagor  has  ijrocared 
an  insurance  for  his  own  benefit — 
loss  payable  to  the  mortgagee 
—  the  mortgagee  mav,  by  an  inde- 
pendent contract  witn  the  insurer, 
protect  his  interest  against  the  acts 
of  the  mortgagor  upon  such  terms 
and  conditions  as  he  may  secure 
from  the  insurer,  provided,  they  do 
not  impair  or  anect  the  rights  cxf 
the  mortgagor.  VUter  Co.  /Svgs, 
Inst,  V.  Leake.  161 

4.  Plaintiff  held  a  mortgage  upon 
certain  real  estate,  containing  a 
clause  requiring  the  mortgagor  to 
pi*ocure  an  insurance  for  the  bene- 
fit of  the  mortgagee.  The  owner 
of  the  real  estate  procured  an  m- 
surance,  "loss  payable  to  the 
mortgagee."  Plamtiff  had  an  m- 
dependent  contract  with  the  insur- 
ance company,  by  the  terms  of 
which  all  poucies  of  the  company 
assigned  to  or  held  by  plaintiff  as 
morigagee  i^ould  be  binding  and 
its  interest  absolutely  insured,  and 
providing  for  subrogation  in  case 
the  policy  should  be  void  as  to  the 
mortgagor.  By  breach  of  a  con- 
dition in  the  policy,  it  became  for- 
feited as  to  the  owner.  A  loss  hav- 
ing occurred,  the  company  paid 
the  loss  to  plaintiff,  taking  an  as- 
signment 01  so  much  of  the  mort- 
gage subject  to  the  payment  of  the 
bamnce  due  plaintiff.  In  a  contest 
as  to  surplus  moneys  arising  on 
sale,  under  a  judgment  in  an  action 
brought  to  foreclose  the  mortgage, 
heldf  that  the  agreement  between 
plaintiff  and  the  insurer,  and  the 
assignment  thereunder,  was  valid, 
and  the  latter  was  entitled  to  the 
surplus ;  that  the  owner,  having 
foiteited  her  rights  under  the  pol- 
icy, was  not  entitled  to  the  ben^t 
of  the  payment,  and  was  not  in- 
jured by  the  assignment ;  that  it 
could  not  be  infeiTed  that  the  in- 
surer waived  the  forfeiture  and  so 
paid  the  insurance,  as  from  the  &ct 
that  it  exacted  and  procured  the 
assignment  to  which  it  was  entitled 
under  its  contract  with  plaintiff, 
the  conclusion  was  iiTesistible  that 
it  simply  paid  in  compliance  with 
the  obligations  of  that  contract 

Id. 

6.  An  indorsement  of  a  promissory 
note  by  a  married  woman,  by  its 
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terms  charging'  her  separate  estate 
with  the  payment  of  the  note^  is 
not  a  mortgage  in  any  sense. 
Third  Nat.  Bk,  y.  Blake.         260 

6*  Where  a  deed  contams  a  covenant, 
upon  the  part  of  the  grantee^  to 
pay  a  mortgage  upon  the  prem- 
ises, executed  by  the  grantor,  the 
relation  of  principal  and  surety  is 
created  between  the  parties,  and 
an  agreement  by  the  holder  of  the 
mortage  with  the  grantee  to  ex- 
tend the  time  of  payment,  made 
without  the  consent  of  the  grantor, 
discharges  the  grantor.  Calvo  y. 
Datiies.  211 

Effect  of  "  mortgage  clause  " 

impolicy  of  fire  i7Ufura7ice, 
See  Hastings  v.  West  F*  Ins.  Co, 

141 

See  FOBBCLOSURB. 


MOTIONS  AND  ORDERS. 

1.  An  application  for  an  attachment 
is  a  motion  within  section  401  of  the 
Code ;  and,  under  the  provision  of 
that  section  (sub.  7)  authorizing 
the  appointment  of  a  refei'ee  to 
summon  and  examine  a  witness 
who  refuses  to  make  affidavit  vol- 
untarily when  required  for  the 
purposes  of  a  motion,  the  deposi- 
tion of  a  witness  may  be  taken  to 
be  used  upon  the  application.  At- 
le»  y.  Meyer.  1 

2.  Upon  a  motion  to  vacate  an  at- 
tachment under  the  Code,  the 
question  is  not  one  of  jurisdiction, 
but  whether  upon  the  facts  pi-e- 
sented  the  attachment  ought  to 
issue ;  and  this  is  so  when  the  mo- 
tion is  founded  upon  the  alleged 
insufficiency  of  the  affidavits  upon 
which  the  order  for  the  attachment 
was  granted.  Id, 

8.  The  granting  of  an  order  opening 
a  judgment  taken  by  default  is  in 
the  discretion  of  the  court  below ; 
and,  in  the  absence  of  e\ndence  of 
an  abuse  of  this  discretion,  such 
order  is  not  reviewable  hei'e.  Law- 
rence V.  Farley.  187 


4.  As  to  whether  such  an  order  is  a 
final  one  or  affects  a  substantial 
right,  qtuBre.  Id. 

81CKBLS.— Vol.  XXVIII.     87 


5.  "Where,  in  proceedings  supplemen- 
tary to  execution,  an  oi-der  is  issued 
restraining  a  third  i^erson  from  dis- 
posing of  property  in  bis  }X)sses8icn 
belonging  to  the  juilgroent-debtor 
**  until  further  order  in  the  prem- 
ises," an  order  appointing  a  i*e- 
ceiver  is  such  further  order ;  it  is 
the  final  order  in  the  proceed- 
ings, and  any  restraint  thei*eaf  ter 
desired  should  be  inserted  in  that 
order.    Pwple  ex  reL  v.  BandalU 

416 

Order  granting  new  trUd^  when 

not  appealable  to  this  court. 
See  Harris  v.  Burdett.  136 


MUNICIPAL  CORPORATIONS. 

.  Public  powers  or  trusts,  devolved 
by  law  or  charter  upon  the  common 
council  or  governing  l>ody  of  a  mu- 
nicipal corporation,  to  be  exercised 
by  it  when  and  in  such  manner  as 
it  shall  judge  best,  cannot  be  dele- 
gated by  such  body  to  othei"s. 
BirdsaU  v.  Clark,  73 

.  By  the  charter  of  the  city  of  Bing- 
hamton  ($  14,  title  8,  chap.  291» 
Laws  of  1807,  as  amended  by  chap. 
53,  Laws  of  1870),  it  is  provided  that 
the  building  and  maintaining  of 
sidewalks  shall  be  done  at  the  ex- 
pense of  the  adjoining  premises, 
and  that  when  the  common  council 
order  work  to  be  done,  and  cause 
notice  to  be  served  on  the  owner  or 
person  in  possession,  if  it  shall  not 
be  done  within  the  time  specified, 
**  the  common  council  shall,  by  con- 
tract or  otherwise,  cause  it  to  be 
done . "  The  common  council  passed 
a  general  resolution  directing  the 
sux)erintendent  of  streets,  when  the 
owner  neglects  to  do  woi-k  by  the 
time  specified,  **  to  cause  the  same 
to  be  done."  In  an  action  to  i-e- 
strain  the  superintendent  of  streets 
from  doing  work  oi-derecl  to  T)e  done 
in  the  repair  of  a  sidewalk  in  front 
of  plaintiff's  premises,  held,  that 
saia  resolution  was  illegal  and 
void;  that  the  charter  required, 
and  the  owner  was  entitled  to,  the 
exercise  of  the  judgment  and  dis- 
cretion on  the  part  of  the  common 
council  in  each  case  as  to  the 
method  of  doing  the  work,  which 
they  could  not  delegate  to  another  ;. 
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and  that  the  iU!tion  of  the  oommoa 
-council  in  determining  the  manner 
of  doing*  the  work,  as  it  involved 
the  expenditore  of  money,  was  re- 
quired to  be  taken  in  the  maimer 
prescribed  by  the  charter  in  said 
ca£e.  (Title  4,  $11.)  Id. 

8.  Although  a  municipal  corporation 
may  set  up,  as  a  defense  to  an  ac- 
tion, upon  a  contract  alleged  to 
have  been  made  by  it»  its  own 
want  of  power  to  contract ;  yet,  as 
against  those  innocently  dealing 
with  it,  and  in  good  iaith  jMffting 

*  with  property,  and  expending 
money  for  its  benefit,  it  may  be 
estopped  from  availing  itself  of  ir- 
regularities in  the  exercise  of  pow- 
er conferred.  Moore  y.  Mayor, 
etc,  288 

4.  Acts  of  the  general  governing 
body  of  a  municipal  corporation, 
witnin  their  general  powers,  which 
are  published,  represented  and 
held  out  as  valid,  with  invitations 
to  individuals  to  enter  into  engage- 
ments and  expend  money  and  labor 
on  the  faith  of  them,  may  be  as- 
sumed, bv  those  dealing  with  the 
municipal  authorities,  to  be  as 
represented ;  and  the  corporation 
having  i-eceived  the  fruits  of  con- 
tracts, entei'ed  into  on  the  faith  of 
such  represeniations,  will  be  es- 
topped from  alleging  a  mere  ir- 
regularity, not  of  the  substance  of 
the  power,  or  jurisdictional  in  its 
character,  to  avoid  them.         Id, 

6.  General  powera  conferred  upon  a 
city  exii^t  in  the  common  council, 
save  when  delegated  by  the  chart- 
er to  some  other  body  or  official, 
and  i)er8ons  dealing  with  the  cor- 
poration, in  respect  to  a  matter 
within   the  scope  of  its   ^neral 

Sowers,  need  not  go  behmd  the 
oings  of  the  common  council,  ap- 
parently regular,  to  incjuire  after 
preliminary  or  extrinsic  irregulari- 
ties. Id, 

6.  Where  a  munidpal  corporation  is 
charged  with  the  duty  of  keeping 
a  dock  in  a  safe  condition,  and  in 
consequence  of  a  neglect  to  per- 
form this  duty  the  horse  of  one 
using  the  dock  in  the  customary 
way  is  lost,  without  negligence  of 
the  driver,  the  mumciMdity  is  lia- 


ble, althoogii  the  hone  was,  ia 
consequence  of  sudden  fright  or 
other  cause,  for  the  moment 
beyond  the  driver's  oontroL 
Kennedy  v.  Mayor,  etc.  365 

7.  In  an  action  against  a  munidpal 
corporation  to  recover  the  salary 
of  a  municipal  officer,  brought  by 
an  assignee,  a  claim  against  the 
officer  for  moneys  of  the  corpora- 
tion unlawfully  x>aid  to  ana  re- 
ceived by  him  is  a  proper  set-off. 
Wood  v.  Mayor,  etc,  557 

8.  The  act  of  1875  (chap.  49,  Laws 
of  1875)  authorizing  actions  to  be 
brought  by  and  in  the  name  of  the 
people  of  the  State  to  recover  back 
moneys,  unlawfully  obtained,  be- 
longing to  a  municipal  oorpora- 
tion,  does  not  deprive  a  munici- 
pality of  the  right  to  set-off  in  an 
action  against  it  a  claim  against 
the  plaintiff,  although  it  may  arise 
out  of  a  transaction  which  might 
imder  said  act  be  the  subject  of  a 
suit  in  behalf  of  the  i)eople.     Id, 


NATIONAL  BANK. 
/See  Banks  Ain>  Bakkhto. 


MURDER. 

—  When  impressiofh  bdirf  or 
opinion  eotwpetent  on  trial  qf  tndict- 
ment  for  murder,  and  v>hen  it  is  not 
incompetent  for  prosecuting  attomry 
to  state,  in  swnming  up,  reason  for 
not  producing  emdenee  promised 
in  the  opening, 

See  Blake  v.  I'cople,  (Mem).    586 


NEGLIGENCE. 

1.  It  is  the  duty  of  a  railroad  eor^ 
poration  to  see.  that  there  ai^  a 
sufficient  number  of  brakemen 
upon  a  train  when  it  starts  upon 
its  trip ;  if  this  duty  is  negledxKi 
and  injury  to  a  servant  results 
therefrom,  without  contributory 
n^ligence  on  his  part,  the  com- 
panv  is  Uable,  althong^  the  im- 
meoiate  negligence  in  starting  the 
train  without  sufficient  brakemen 
was  that  of  a  coHservant.  Booth  v. 
B.  andA.ILILCo,  88 
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9.  Where  the  negli^peooe  of  an  en- 
gineer of  a  train,  in  running  it,  is 
contributory  with  that  of  the  com- 
pany in  not  sending  a  sufficient 
number  of  brakemen,  and  both 
together  cause  an  injury  to  an  em- 
ployee, the  negligence  of  the  en- 
gineer does  not  relieve  the  com- 
pany from  liability.  Id. 

8.  In  an  action  against  the  owner  of 
a  ferocious  dog  or  other  animal, 
for  injuries  iimicted  by  it,  the 
fravainen  of  the  action  is  the  keep- 
mg  of  the  animal,  with  knowledge 
of  its  propensities ;  and  as  to  the 
latter,  proof  that  the  animal  is  of 
a  savage  and  ferocious  nature  is 
equivalent  to  express  notice.  Mul- 
ler  V.  McKesson,  195 

4.  The  owner  is  bound  to  keep  the 
animal  secure  at  his  peril,  and  if  it 
does  mischief,  negligence  is  pre- 
sumed. This  presumption  cannot 
be  rebutted  by  pi-oof  of  care  on 
the  part  of  the  owner  in  keeping 
or  restraining  it ;  and  he  is  abso- 
lutely liable,  unless  relieved  by 
proof  of  some  act  or  omission 
on  the  part  of  the  person  injured. 

JcL 

6.  The  rule,  therefore,  of  non-liabil- 
ity of  a  master  to  a  servant,  for 
injuries  occasioned  by  the  negli- 
gence of  a  co-servant,  cannot  be 
mvoked  to  shield  the  owner  of  such 
an  animal  from  liability  for  injuiies 
to  a  servant,  where  a  fellow  ser- 
vant was  negligent  in  not  prox)erly 
fastening  the  animal,  or  in  not 
giving  notice  of  its  being  loose. 

IcL 

6.  The  owner  will  not  be  relieved 
fi-om  liability  hj  slight  negligence 
or  want  of  ordinary  care  on  the 
part,  of  the  person  injured ;  to  con- 
stitute a  oefense,  acts  must  be 
proved,  with  notice  of  the  character 
Of  the  animal,  which  would  estab- 
lish that  the  injured  person  volun- 
tai'ily  brought  the  injury  upon 
himself.  Id, 

7.  One  keeping  a  yidoos  do^  with 
knowledge  of  its  propensities  is 
liable  for  injuries  caused  by  it. 
Negligence  m  the  ordinary  sense 
of  the  wm*d  is  not  an  element  of 
the  cause  of  actioi^  nor  i^  contiibu- 


tory  negUgenoe  a  defense.  Ijynch 
McNoLly,  547 

8.  To  constitute  a  defense,  it  must 
be  established  that  the  person 
injured  did  some  act  from  which 
it  may  be  affii*med  that  he  brought 
the  injury  upon  himself.  Id, 

9.  Ordinary  familiarities  with  a  dog 
running  loose,  offered  by  one  hav- 
ing no  knowledge  of  its  vicious 

Sropensities,  do  not  constitute  neg- 
gence  in  any  sense,  and  will  not 
relieve  the  owner  from  liability. 

Id. 

10.  Where  a  munidpal  corporation  is 
charged  with  the  duty  of  keeping 
a  dock  in  a  safe  conrntion,  and  in 
consequence  of  a  neglect  to  per- 
form this  duty  the  norse  of  one 
using  the  dock  in  the  customary 
way  is  lost,  without  negligence  oi 
the  driver,  the  municimlity  is  lia- 
ble, although  the  horse  was,  in 
consequence  of  sudden  fright  or 
olher  cause,  for  the  moment 
beyond  the  driver's  conti^ol. 
Ketmedy  v.  Mayor,  etc.  305 

11.  In  an  action  to  recover  damages 
for  the  loss  of  plaintiff's  horse,  the 
complaint  alle||fed  in  substance, 
that  while  plamtiff  was  engaged 
in  carting  brick  from  a  docK  and 
was  baciun^  up  his  cart  to  procui*e 
a  load,  ''his  horse  suddenly  be- 
came unmanageable  and  backed 
off  the  dock,''  and  was  lost  in  con- 
sequence of  defendant's  negligence 
in  failing  to  keep  a  string-piece  on 
the  dock;  that  if  the  dock  had 
been  secured  by  a  string-piece  the 
accident  would  not  have  happened, 
and  that  plaintiff  and  his  servants 
made  every  effort  to  prevent  the 
accident,  but  they  were  unavailing. 
The  court  on  the  trial  dismissed  the 
complaint  on  the  pleadings  and  the 
opening  of  pl^ntiff^s  counsel,  on  the 
ground  that  the  unmanagability  of 
the  horse,  not  the  defect  in  the 
dock,  caused  the  injury,  and  re- 
fused to  allow  plaintiff  to  ^  into 

Eroof  as  to  the  extent  to  which  the 
orse  was  unmanageable,  held, 
error ;  that  it  was  to  be  assumed 
in  deciding  the  question  that  it 
was  the  duty  of  defendant  to  yai  a 
string-piece  on  the  dock,  which  it 
had  negligently  omitted  to  do,  and 
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that  there  wfus  no  negligence  on 
plaintiff's  part ;  that  the  fi^t  that 
the  horse  was  for  the  moment  be- 
yond control  did  not  show  that  it 
was  vicious  or  unsafe,  or  that  the 
owner  was  careless ;  and  that  the 
absence  of  the  string-piece  must 
be  deemed  to  have  b^n  the  proxi- 
mate cause  of  the  injury.  Id, 

12.  Plmntiff  was  a  passenger  in  one 
of  defendant's  cars ;  he  was  seated 
neai*  an  open  window,  with  his 
elbow  on  the  window-sill ;  while 
passing  over  a  bridge  his  elbow 
was  stinick  by  som^  substance, 
and  his  ainn  broken.  In  an  action 
to  recover  damages  for  the  injurj', 
the  grounds  upon  which  negli- 
gence was  claimed  to  be  imputable 
to  the  defendant  were,  that  the 
bridge,  which  waa  a  truss  bridge 
of  wood,  with  the  truss  work 
sheathed  on  the  inside  with  boards, 
was  too  naiTow  for  the  safe  i^assage 
of  the  car,  and  that  it  was  out  of 
repair,  some  of  the  boaixls  lining 
the  truss  work  being  waii^d  and 
loose.  These  positions  wei-e  con- 
troverted by  defendant.  It  ap- 
peared that  some  monthi^  after  the 
accident  the  bridge  was  removed 
and  rei>hiced  by  an  iron  bridge, 
the  tinisses  of  which  did  not  come 
up  as  high  as  the  window-sills  of 
the  cai-s,  and  the  change  of  mate- 
rial left  mora  space  between  the 
sides  of  the  new  bridge  and  the 
track.  The  court  charged  the  jury 
that  they  might  "take  that  fact 
into  consideration  in  determining 
whether  the  defendants  were  not 
guilty  of  negligence  in  allowing 
the  old  bridge  to  remain."  Heldt 
error.  Dale  v.  Dd,t  L,  and  W,  R, 
R,  Co.  468 

13.  For  the  acts  of  a  servant,  within 
the  genei^al  scope  of  his  employ- 
men^  while  engaged  in  his  mas- 

'  ter's  business,  and  done  with  a 
view  to  the  furtherance  of  that 
buraness  and  the  master's  interests, 
the  latter  is  responsible,  whether 
the  act  be  done  negligently,  wan- 
tonly, or  even  willfully ;  the  qual- 
ity of  the  act  does  not  excuse. 
Mott  V.  Canswineri^  Ice  Co.        543 

14.  It  cannot  be  affirmed,  as  matter 
of  law,  that  an  engineer,  while  run- 
ning an  engine  upon  a  raih-oad,  | 


has  the  same  opportunity  as  the 
cor|K)i*ation,  or  whatever  subord- 
inates may  represent  it,  whose 
duty  it  is  to  keep  the  track  in 
repair,  to  ascertain  and  know  of 
defects ;  and  in  case  of  injury  to 
him,  in  consequence  of  such  de- 
fects, he  cannot  be  deemed  guilty 
of  contributory  negligence,  simply 
because  he  Imew  that  the  track 
was  somewhat  out  of  repair.  Me- 
han  V.  A,  B,  and  N,  Y,  R.  R:  Co, 

15.  It  seems,  however,  that  if  the  en- 
cfineer  knew  that  the  track  was  so 
badly  out  of  repair  that  it  was 
dangerous  to  run  over  it,  by  contin- 
uing in  the  employment  after  such 
knowledge,  he  assiuned  the  risk, 
and  the  corix>ration  is  not  liable 
for  the  injury.  Id, 

16.  It  is  the  duty  of  a  railroad  cor- 
poration to  I'emove  snow  and  ice 
m)m  a  platform  over  which  it  is 
necessary  for  passengers  to  pass 
in  oitier  to  reach  its  cars;  or  to 
take  precautions  by  covering  it 
with  ashes  or  other  substance,  to 
protect  passengers  passing  over  it 
from  danger  to  which  otherwise 
they  would  be  exposed.  Weston 
V.  N.  Y.  EL  R,  R,  Co,  595 

17.  This  duty  is  not  performed 
simply  by  appointing  servants, 
whose  duty  it  is  to  keep  the  plat- 
form  in  a  safe  condition ;  nor  is  it 
any  excuse  that  they  neglected 
their  duty.  Id, 

18.  A  passenger  has  the  right  to  as- 
sume that  the  coi-poration  has  per- 
formed its  duty,  and  that  the 
platform  is  safe.  His  going  upon 
it  in  order  to  reach  the  cars  is  not, 
therefoi-e,  of  itself,  contiibutory 
negligence.  Id. 

19.  It  is  the  duty,  as  well  as  {he 
right,  of  a  i>ei'8on,  whose  property 
is  endangei*ed  by  the  negligence 
of  another,  to  do  what  he  reason- 
ably can  to  save  and  protect  it ; 
he  cannot  stand  still  and  oroit 
such  care  as  he  can  I'casonably  and 
prudently  take,  and  thus  suffer  a 
loss  and  cast  it  u{x)n  another.  If, 
thei^fore,  while  exei-cising  such 
cai*e  he   is   injui-ed,    the    person 
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goUty  of  the  n^Hgence  !s  liable. 
Uexter  v.  Btarin,  601 

Sufficiency  of  evidence  of  title 

or  interest  to  authifrize  recovery  for 
property   destroyed   by   drfendant*8 


8ee  mdcUe  v.  N.  F.  C.  and  H.  IL 
JL  Co.    (Mem.)  618 


NEW  TRIAL. 

1.  An  appeal  to  this  court  from  an 
order  of  Greneral  Term  granting  a 
new  trial,  in  a  case  tried  by  a  jury, 
will  not  be  entertained  if  any 
material  and  controverted  ques- 
tion of  fact  was  involved,  and  the 
General  Term  might  have  granted 
the  new  tiial  upon  such  question 
of  fact.    Harris  v.  Burdett.     136 

2.  The  appealability  of  the  order 
does  not  depend  upon  the  question 
whether  the  new  trial  waa  or  was 
not  actually  granted  upon  ques- 
tions of  fact.  It  would  not  be 
appealable,  although  it  should  con- 
clusively appear  that  the  decision 
was  based  upon  questions  of  law 
only.  Id, 

3.  This,  however,  cannot  be  made 
conclusively  to  appear,  as  the 
opinion  of  the  coui-t  below  will  not 
b^  regarded  as  conclusive,  and 
there  is  no  authority  for  inserting 
in  the  order  the  ground  of  reversal. 

Id, 

4.  Upon  appeal  to  this  court  from 
an  order  gi*anting  a  new  trial,  the 
appellant  takes  the  risk,  not  only 
of  the  questions  considered  by 
the  court  below,  but  of  every 
other  exception  appearing  on  the 
record  ;  the  respondent  may  sus- 
tain the  order  upon  showing  any 
legal  error,  whether  noticed  by 
the  court  below  or  not.  Mackay 
V.  Leidis.  382 

5.  A  party  who  appeals  to  this  court 
from  an  order  gi*an ting  anew  trial 
takes  the  risk  of  any  exception 
contained  in  the  case  which  might 
have  been  made  a  ground  of  re- 
versal, whether  it  was  in  fact  so 
made  or  noL    Krekeler  v.  ThavXe, 

608. 


NEW  YORK  (crrr  op). 

1.  Ab  the  provision  of  the  New  York 
city  chapter  of  1873  (5  82,  chap. 
835,  Laws  of  1873),  authorizing  the 
boaiti  of  health  to  pass  sanitary 
ordinances,  and  declaring  that  any 
violation  of  the  sanitary  code  shall 
be  treated  and  punished  as  a  mis- 
demeanor, do€»  not  prescribe  the 
punishment,  the  provision  of  the 
Revised  Statutes  (2  R.  S.,  697,  {  4), 
fixing  the  punishment  for  any  mis- 
demeanor, when  the  punishment 
is  not  8f>ecifically  prescribed  by 
statute,  IS  applicable.  I^olinsky 
V.  People.  65 

2.  The  corporation  of  the  city  of 
New  York  has  plenary  power  over 
the  making,  repairing,  improving 
and  paving  the  street  of  the  city^ 
it  being  one  of  the  usual  and  neces- 
sary powers  existing  in  all  muni- 
cipal corporations.  The  i-ule, 
therefore,  governing  extraordi- 
nai-y  or  "extra municipal"  powers 
—  i.  c,  that  they  must  be  strictly 
pursued,  and  that  the  grant  there- 
of will  be  deemed  subject  to  all 
the  terms  and  conditions  annexed 
to  or  connected  with  it,  does  not, 
in  all  respects,  apply.  Moore  v. 
Mayor^  etc,  238 

3.  This  power  over  the  streets  was, 
by  the  amendment  to  the  charter 
of  the  city  of  1857  (}  2,  chap.  446, 
Laws  of  1857),  vested  in  the  com- 
mon council.  Jd, 

4.  The  provision  of  said  amended 
chai-ter  (}  7)  ^quiring  all  resolu- 
tions recommending  any  specific 
iipprovement  involving  the  appro- 
priation of  pubUc  moneys,  taxa- 
tion, or  assessment,  to  be  published 
in  all  the  newspapers  employed 
by  the  corporation,  is  not  a  limita- 
tion or  qualification  of  the  general 
powers  granted.  Id, 

5.  Accordingly  Tield,  that  an  ordi- 
nance passed  by  the  common  coun- 
cil, under  said  chai-ter,  for  the 
improvement  of  a  street,  was 
within  the  legislative  power  con- 
ferred, and  was  not  ultra  vires 
and  void,  although  passed  with- 
out the  prior  publication  i-equired; 
that  while  the  omission  would  be 
A  Bubstantial   and   fatal   defect. 
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SnvaUdating  a  local  assessment 
upon  property  benefited,  yet,  as 
to  the  city,  and  those  dealing' 
with  it,  it  was  but  an  irregularity 
not  fatal  to  the  ordinance,  or  to 
contracts  made  in  pursuanoe  of 
it  Id, 

6.  In  1866  the*  common  council  of 
said  city  passed  an  ordinance,  in 
due  form,  directing  the  pavement 
of  a  portion  of  Eighth  street.  Prior 
notice  of  the  ordinance  was  not 
published  in  one  of  the  news- 
papei-s  employed  by  the  corpora- 
tion. The  Crotou  Aqueduct  Board, 
having  general  power  to  contract 
for  such  work,  when  authorized  by 
the  common  council,  and  having 
compUed  with  the  statute  in  aS 
respects,  as  to  advertising  for  pro- 
posals, etc.,  entered  into  a  contract 
with  plaintiff's  assignor  for  the 
work.  In  an  action  upon  the  con- 
ti'act,  Jield,  that  the  publication 
prior  to  the  passage  of  the  ordi- 
nance was  not  a  condition  preced- 
ent to  the  existence  of  power  in 
the  common  council,  and  the  omis- 
sion was  a  mere  irregularity  not 
affecting  the  iiuisdiction  of  that 
body;  also,  tnat  the  contractor 
havmg  entered  into  the  contract 
in  good  faith,  in  reliance  upon  the 
regularity  of  the  pi-oceedings  of 
the  common  council,  and  the  city 
corporation,  having  received  the 
benefit  of  the  performance,  was 
estopped  fi-om  questioning  the 
regulaiity  in  the  respect  specified. 

Id. 

7.  The  provision  of  the  New  York 
charter  of  1873  (}  28,  chap.  335, 
Laws  of  1873),  confei'ring  lipon 
the  beads  of  departments  powei-s 
to  appoint  and  remove  all  chiefs 
of  bui-eaus,  clerks,  officers,  em- 
ployees and  subordinates  in  their 
respective  depai-tments,  gives  the 
power  to  i-emove  at  pleasui'e,  save 
in  the  case  of  a  "  repiular  clerk  or 
head  of  a  bureau,"  m  which  case 
the  power  of  removal  is  expres- 
sly limited  to  a  removal  after 
notice  and  a  hearing,  and  for 
cause.  People  ex  rd,  v.  Mre 
Comrs,  437 


8.  The  word  "  clerk,"  as  used  in  said 
provision,  applies  to  a  persoa  em.- 1 


ploved  m  one  of  the  departments 
to  keep  the  records  or  aeooonts. 

Id. 

9.  The  provision  of  said  charter  (sec 
76),  declaring  that  thereafter  the 
appointment  of  the  fire  marshal 
and  his  assistants  should  be  by 
the  board  of  fire  commiamoners 
did  not  derogate  from  the  general 
power  of  appointment  and  removal 
vested  in  the  heads  of  departments. 

Id. 

10.  The  power  to  appoint  to  office  or 
place,  whei-e  the  term  and  tenure 
are  not  defined,  necessarily  carries 
with  it  the  power  of  removaL    Id. 

11.  Accordingly,  where  in  the  re- 
turns to  writs  of  certiorari  to  re- 
view proceedings  of  the  board  of 
fire  commissioners  in  removing 
the  relatoi-8,  it  was  stated  that  the 
relator  S.  "was  surveyor  in  the 
board  of  combustibles  in  the  fire 
department,  *  *  *  and  was 
not  regular  clerk  or  head  of 
bureau,"  and  that  the  relator  R. 
**  was  assistant  to  the  fire  mai'shal 
in  the  fii-e  dei>artment,"  held,  that 
the  designation  of  the  positions  of 
the  relators  did  not  indicate  or 
authorize  the  inference  that  they 
wci-e  in  any  sense  clerks ;  that  if 
either  held  the  position  of  "i-eg- 
ular  clerks  "  it  should  have  been 
made  to  apx)ear;  that  by  the 
returns  it  appeared  that  they 
were  simply  subordinate  minis- 
terial ofl[icers,  removable  at  the 
pleasure  of  the  boai*d.  Id. 

12.  An  aw^ard  of  the  commissioners 
of  estimate  and  assessment,  ap- 
pointed in  proceedings  under  the 
act  of  1813  (chap.  86,  Laws  of  1813), 
to  acquii^  lands  for  a  street  im- 

?rovement  in  the  city  of  New 
ork,  when  confirmed  by  the  Su- 
preme Coui-t,  is  final  and  conclus- 
ive both  upon  the  dty  and  the 
owners ;  it  is  in  the  nature  of  a 
judgment  and  cannot  be  assailed 
collaterally.  In  re  Dept,  of  IHiblie 
Parks.  560 

13.  "Where,  therefore,  an  award  is 
made  to  "  unkno-^Ti  owners  "  and 
ux>on  application  to  the  court  for 
the  paj-ment  of  the  award  tbei« 
apx)eai<s  to  be  conflicting^  cl^m- 
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ants^  tbe  only  question  to  be  de- 
tei*mined  Ls,  who  is  the  unknown 
owner  f  When  ascertained  he  is 
entitled  to  the  awai*d  the  same  as 
if  he  had  been  known  and  the 
award  made  to  him  by  name ;  it 
is  immatenal  whether  he  owned  an 
absolute  fee  or  a  fee  subject  to  a 
public  easement;  the  amount 
awarded  must  be  taken  to  have 
been  made  for  his  interest  what- 
ever it  was.  Id, 

14.  D.  entered  into  possession  under 
a  parol  agi*cement  with  H.  the 
owner,  for  the  purchase  of  the 
land  lying  between  two  designated 
streets  which  had  been  laid  down 
upon  maps  but  had  not  been 
opened  as  sti'eets.  At  that  time 
the  hmd  was  fenced  alon^  the 
center  of  one  of  the  Si^reets.  Two 
yeara  thereafter  D.  took  a  deed 
bounding'  him  bv  the  outer  line  of 
tiie  street.  U.  died  leaving*  a  will 
by  which  he  de\ased  all  his  real 
estate  to  S.  who  executed  a  deed 
of  the  strip  of  land  between  the 
outer  and  center  line  of  the  street 
to  G.  Moi-e  than  twenty  years 
after  the  tiret  entiy  by  D.,  who 
had  remained  in  possession,  but 
less  than  that  time  after  the  con- 
veyance to  him,  the  said  strip  of 
land  was  taken  in  proceeding  to 
acquire  title  for  a  rc>ad  or  public 
drive.  An  award  therefor  was 
made  to  "  unknown  ownei-s,"  which 
was  duly  confinned.  Upon  appli- 
cation for  the  award  made  by  G., 
held,  that  the  award  was  conclusive 
upon  the  city,  and  it  could  not 
question  the  right  of  the  owner 
thereto  ;  that  D.  did  not  establish 
title  by  adverse  possession;  that 
the  deed  to  G.  conveyed  a  valid 
title,  and  that  he  was  entitled  to 
the  awai-d.  Id. 

JSeeCoTJBTOv  Common  Plhab  (N.Y.). 
District  Courts  op. 


NEW  YORK  HARBOR. 

Where  a  vessel  was  sunk  in  the  watei-s 
of  the  Lower  bay,  at  a  point  1,080 
feet  southerly  of  the  center  of  a  line 
drawn  from  the  northerly  end  of 
Sandy  Hook,  the  nearest  land  on 
the  New  Jei-sey  shore,  to  the  near- 
est land  on  the  Staten  Island  shore, 


Jiddf  that  the  wreck  was  within  thd 
territorial  limits  of  New  Jersey} 
and  that  the  expense  of  removing^ 
the  same  was  not  chargeable  upon 
the  county  of  Richmond,  under 
the  act  or  1860  (chap.  522,  Laws 
of  1860),  provioing  for  the  re- 
moval of  obstiTictions  to  naviga- 
tion in  the  harbor  of  New  York, 
People  ex  rel.  v.  /Sup'ra  Mich,  Co. 

393 

NON-RESIDENTS. 

1.  Where  service  of  a  summons  by 

Sublication  upon  a  non-resident 
cfendant  is  ordered,  a  personal 
service  out  of  the  State  is  equally 
valid  to  fifive  jurisdiction  as  ii  ser- 
vice had  boon  made  by  publica- 
tion and  deposit  in  the  post-office. 
(Code,  }  185.)    Jenkins  v.  JBWiey. 

355 

2.  In  an  action  by  one  of  several 
tenants  for  Hfe,  a  sole  owner 
of  the  estate  in  remainder,  who 
was  a  non-reRident,  was  made 
a  party  defendant,  an  order  for 
service  upon  him  by  publication 
was  obtained ;  the  summons  and 
complaint  were  served  upon  him 
personally  out  of  the  State ;  he  did 
not  appear  and  judgment  was  per- 
fected, adjudging  that  the  prem- 
ises be  sold,  and  charging  the 
estate  in  remainder  with  the  pay- 
ment of  a  portion  of  cei'tain  taxes 
and  assessments,  held,  that  the 
court  had  juinsdiction,  and  the 
judgment  was  conclusive  as  against 
the  remainderman  in  favor  of  the 
purchaser  at  the  sale  under  the 
judgment ;  and  that  in  an  action 
brought  bv  said  pui^chaser  against 
one  who  had  contracted  to  pur- 
chase a  portion  of  the  promises,  for 
specific  performance  of  the  con- 
tract, the  defendant  could  not  be 
heard  in  impeachment  of  the  judg- 
ment. Id, 

OFFER  OF  JUDGMENT. 

CoTiaent  that  judgment  he  ej^ 

teredf  equivalent  to. 
fSee  WhUe  v.  BogaH.  256 

OFFICE  AND  OFFICER, 

1«  The  power  to  appoint  to  office  or 
place,  whei*e  the  term  and  tenure 
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^,,,^>f^aruy  carrieB 

^  nM  deftoed '^^^Z^  removal. 

„«    ^«  r^%  cU'r>.    437 

r  iwsistaDt  clerk  of  a 

district  ^'^f.  ,.Jf  #2,0  meaning  of  the 
,yoA-c*,^J?^'^^^^^^^  of  New 

pro^■l<iOB  o}}^Z.  ,j   114,  ch.  335, 

Yorii<^^''\c^sl    providing    that 

^Zr^r^!  holding  such    an  of- 

eveo  P^^'^Ihali    accept   any  other 

^"^"^i^ed,  Bhalf  »e   deemed 

frfv-eA^ted  the  former.     Peo- 

^'r^T  Mu^y.  535 

S   Accorclinfe'ly  ;ic7^  that  defendant 

di(i  not  lose  his  office  as  assistant 

clerk  by  being-  elected  member  of 

assembly,   and   by  enterinar  upon 

the  duties  of   that  office  after  his 

removal,  or  by  accepting-  clei-ical 

positions  in    departments    of  the 

city  government,   in    the  absence 

of  pi-oof  justifying^   an    infei-ence 

that  he  intended  to   or  did  resign 

his  office  as  assistant  clerk.  Id, 

:.  In  an  action  against  a  municipal 
corpoi'ation  to  I'ecover  the  ealaiy 
of  a  municipal  officer,  broug-ht  by 
an  assignee,  a  claim  ag-ainst  the 
officer  fv)r  moneys  of  the  cornora- 
tion  unlawfully  paid  to  ana  re- 
ceived by  him,  is  a  proi)er  set-off. 
Wood  V.  Mayor,  etc.  557 


PARTIES, 

1.  The  act  of  1875  (chap.  49,  Laws 
of  1875),  authoidzing  actions  to  be 
brought  by  and  in  the  name  of  the 
people  of  the  State  to  recover  back 
moneys  unlawfully  obtained,  be- 
longing to  a  municipal  corpoi^ation, 
does  not  depiive  a  municipality  of 
the  right  to.  set-off  in  an  action 
against  it  a  claim  ag-ainst  the  plain- 
tiff, although  it  may  aiise  out  of  a 
ti-ansaction  which  might  under  said 
act  be  the  subject  of  a  suit  in  be- 
half of  the  people.  Wood  v. 
Mayor,  etc.  557 

2.  An  action  to  set  aside  and  vacate 
a  judgrment  agrainst  a  coiporation, 
on  the  p-ound  that  it  was  obtained 
^•f WK  consideration,  by  collusion 
w^th  the  officers  of  the  corporation, 

S^^^    ^^"^^   ^^    ci-editoi-s,   may 
properly  be  brought  m  the  name 


of  and  by  a  recover  of  the  corpo- 
ration.   WhiUlefiey  y.  Delaney.  571 

Proof  by  affidavit  ofplaiTiiiff 

of  signature  qf  d^ewdant  to  admU- 
sum  of  service  of  sfwiMwms  not  ifir 
competent. 

^ee  White  y.  Bogart.  256 

When    plaiTdiff   competent 

witness  under  section  3^9  of  Cwie. 
/See  Cmnstock  v.  Hier.  269 


PARTITION. 

1.  Tenants  for  life,  in  possession, 
may  have  partition  as  between 
themselves,  and  all  persons  entitled 
to  the  reversion  or  remainder,  and 
all  who  may  be  or  who  may  be- 
come entitled  to  any  beneficial  in- 
terest in  the  lands,  may  be  made 
parties  to  the  action  or  ppoceed- 
mgs.    Jenkins  v.  Fdhey,  355 

2.  A  judgment  in  partition  is  condu- 
sive  on  all  having  any  interest  who 
are  made  parties,  and  conveyances 
upon  sale  under  the  judgment  are 
a  bar  in  law  and  equity  as  against 
all  such  parties  or  their  i-epresen- 
tatives.  (2  R.  S.,  318,  J§  5,  6;  id., 
322,  §  35;  id.,  327,  §  60.)  Id. 

3.  In  an  action  for  partition  by  one 
of  several  tenants  for  life,  a  sole 
owner  of  the  estate  in  remainder, 
who  was  a  non-resident,  was  made 
a  party  defendant,  an  order  for 
service  upon  him  by  publication 
was  obtained ;  the  summons  and 
complaint  were  served  upon  him 
pei*sonally  out  of  the  State  ;  he  did 
not  appear  and  judgment  was  per- 
fected, adjudging  that  the  prem- 
ises be  sold,  and  charging  the  es- 
tate in  i^emainder  with  the  pay- 
ment of  a  portion  of  ceiiain  taxes 
and  assessments,  held,  that  the 
court  had  jui'isdiction,  and  the 
judgment  was  conclusive  as 
against  the  remainderman,  in  fa- 
vor of  the  purchaser  at  the  sale 
under  the  judgment ;  and  that  in 
an  action  Drought  by  said  pur- 
chaser against  one  who  had  con- 
tracted to  purchase  a  portion  of 
the  premises,  for  specific  perform- 
ance of  the  contract,  the  defend- 
ant could  not  be  heard  in  impeach- 
ment of  the  judgment.  Id. 
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PARTNERSHIP. 

1.  The  interest  of  a  member  of  a 
copartnership,  in  the  firm  assets, 
is  the  share  to  which  he  is  entitled 
under  the  copartnership  ag^ree- 
menty  in  the  surplus  after  all  the 
partnership  debte  are  folly  paid. 
IStacUs  V.  Bristow.  264 

2.  In  an  action  ag'ainst  the  members 
of  a  firm,  an  attachment  was  issued 
ag'ainst  S.,  one  of  the  partners, 
which  was  levied  upon  the  firm 
property.  The  firm  was  at  the 
time  insolvent  and  soon  after  made 
an  assignment  to  defendant. 
Judgment  was  thereafter  obtained 
and  execution  issued  in  the  at- 
tachment suit,  under  which  the 
sheriff  sold  "  all  the  light,  title  and 
interest  which"  S.  had  in  the 
proi)erty  at  the  time  of  the  levy 
of  the  attachment.  Plaintiff  was 
the  pm*chaser.  In  an  action 
brought  to  determine  the  title  to 
the  property,  held,  that  as  the  firm 
assets  were  insufficient  to  pay  its 
debts,  the  interest  of  S.  therein  was 
nothing,  and  pladntiiT  took  nothing 
by  his  pui-chase.  Id, 

3.  A  promissory  note,  made  hj  one 
of  two  members  of  a  firm  m  the 
firm  name,  is  valid  against  the  firm 
in  the  hands  of  a  bona  fide  holder 
for  value,  although  not  made  in 
the  partnei'sliip  business,  and  al- 
though the  other  partners  did  not 
consent  to  and  did  not  know  of  the 
making  of  the  note.  The  note  is 
presumptive  evidence  that  it  is 
valid  business  paper,  and  was 
given  for  a  debt  due  from  the 
makers  to  the  payee.  I^irat  Nat. 
Bank  v.  Morgan,  593 

4.  Where  the  promissory  note  of  a 
firm  is  so  given  by  one  of  its  mem- 
bers for  the  accommodation  of  the 
pavee,  as  to  a  horta  fi^  holder  for 
value,  without  notice  of  the  actual 
relation  of  the  parties,  the  mem- 
bers of  the  firm  are  bound  as 
principals,  and  upon  the  death  of 
one  of  them,  an  action  may  be 
maintained  thei*eon  against  his 
peisonal  representatives  upon 
showing  the  insolvency  of  the  sur- 
viving partner ;  the  rule  absolving 
the  estate  of  a  joint  surety  upon 
his  death  is  not  applicable.        Id, 
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5.  Where  after  the  death  of  one 
member  of  a  firm  the  holder  of  a 
note  of  the  fii*m,  without  knowl- 
edge of  the  death,  received  a  new 
note  signed  in  the  firm  name  in 
renewal  of  such  note  and  deliver- 
ed up  the  same,  held,  that  the  new 
note  having  been  taken  thi*ough 
a  mistake  of  fact  was  not  a  pay- 
ment of  the  old  note.  Id, 

6.  Also,  held,  that  the  bringing  of  an 
action  upon  the  last  note  against 
the  surviving  partner  and  recoveiy 
of  judgment  thei'eon,  in  the  ab- 
sence of  proof  of  knowledge  on  the 
part  of  plaintiff  at  the  time  of 
bringing  the  action,  that  the  de- 
ceased partner  died  befoi-e  the  giv- 
ing of  the  note,  was  not  a  ratifica- 
tion of  the  transaction  as  a  release 
of  the  estate  of  the  deceased.    Id, 


PAYMENT. 

1.  In  an  action  to  foreclose  certain 
mortgages  it  appeai*ed  that  plain- 
tiff received  of  W.,  then  the  owner 
of  the  mortgaged  premises,  twelve 
promissory  notes  executed  by  W., 
and  gave  to  the  latter  a  receipt 
stating  that  he  received  the  notes 
in  full  for  principal  and  interest 
of  the  boncfs  and  mortg'ages,  and 
agreeing  to  assign  to  such  parties 
as  W.  might  designate  when  called 
for.  Held,  that  the  instiniment 
showed  upon  its  face  a  payment  of 
the  mortgages,  and  that,  as  it  was 
unambiguous,  paix)l  evidence  was 
not  admissible  to  explain  or  vary 
it.    Meyer  y*  Lathrop.  315 

2.  Where  after  the  death  of  one 
member  of  a  firm  the  holder  of  a 
note  of  the  firm,  without  knowl- 
edge of  the  death,  received  a  new 
note  signed  in  the  firm  name  in  re- 
new:al  of  such  note  and  delivered 
up  the  same,  held,  that  the  new 
note  having  been  taken  through  a 
mistake  of  lact  was  not  a  payment 
of  the  old  note.  First  Nat.  Bk.  v. 
Morgan,  598 


PLEADINa. 

1.  In  an  action  for  false  imprison- 
ment the  complaint  alleged,  in 
substance,  that  defendant  wi'ong- 
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are  not  defined^  necessarily  carries 
•with  it  the  power  of  removal. 
People  ex  rd,  v.  Fire  ComWa.    437 

2.  The  office  of  assistant  clerk  of  a 
district  court  is  not  a  city  or  coun- 
ty office,  within  the  meaning  of  the 
? revision  of  the  charter  of  New 
brk  city  of  1873  (§  114,  ch.  335, 
Laws  of  1873),  providing  that 
evei-y  person  holding  such  an  of- 
fice, who  shall  accept  any  other 
office  specified,  shall  he  deemed 
to  have  vacated  the  former.  Peo- 
ple ex  ret.  v.  Murray.  535 

8.  Accordingly  held^  that  defendant 
did  not  lose  his  office  as  assistant 
clerk  by  being  elected  member  of 
assembly,  and  by  entering  upon 
the  duties  of  that  office  after  his 
removal,  or  by  accepting  clerical 
positions  in  departments  of  the 
city  government,  in  the  absence 
of  pi-oof  justifying  an  inference 
that  he  intended  to  or  did  resign 
his  office  as  assistant  clerk.        Id, 

4.  In  an  action  against  a  municipal 
cori)oration  to  i-ecover  the  salaiy 
of  a  municipal  officer,  brought  by 
an  assignee,  a  claim  against  the 
officer  for  moneys  of  the  corpora- 
tion unlawfully  paid  to  and  re- 
ceived by  him,  is  a  proper  set-off. 
Wood  V.  MayoTf  etc.  557 


PARTIES. 

1.  The  act  of  1875  (chap.  49,  Laws 
of  1875),  authoiizing  actions  to  be 
brought  by  and  in  the  name  of  the 
people  of  the  State  to  recover  back 
moneys  unlawfully  obtained,  be- 
longing to  a  municipal  corjioration, 
does  not  deprive  a  municipality  of 
the  right  to,  set-oflf  in  an  action 
against  it  a  claim  against  the  plain- 
tiff, although  it  may  aiise  out  of  a 
transaction  which  might  under  said 
act  be  the  subject  of  a  suit  in  be- 
half of  the  i)eople.  Wood  v. 
Mayor,  etc.  557 

2.  An  action  to  set  aside  and  vacate 
a  judgment  against  a  coiporation, 
on  the  ground  that  it  was  obtained 
without  consideration,  by  collusion 
with  the  officers  of  the  corpoi-ation, 
and  in  fi'aud  of  creditoi-s,  may 
properly  be  brought  in  the  name 


of  and  by  ^  reodver  of  the  corpo- 
ration.   Whittl^ey  V.  Jkianey,  671 

Proqf  bv  affidavit  of  plaintiff 

of  signature  of  d^endanb  to  admis- 
sion of  service  of  su/ia/mons  not  in- 
compdent. 

/See  White  v.  Bogart.  256 

When    plaintiff   competent 

witTiess  under  section  399  of  Code. 
JSee  Comstock  v.  Hier.  269 


PARTITION. 

1.  Tenants  for  life,  in  possession* 
may  have  partition  as  between 
themselves,  and  all  persons  entitled 
to  the  reversion  or  remainder,  and 
all  who  may  be  or  who  may  be- 
come entitled  to  any  beneficial  in- 
terest in  the  lands,  may  be  made 
pai'ties  to  the  action  or  proceed- 
ings.   Jenkins  v.  Fahey.  355 

2.  A  judgment  in  partition  is  conclu- 
sive on  all  having  any  interest  who 
are  made  parties,  and  conveyances 
upon  sale  under  the  judgment  are 
a  bar  in  law  an<i  equity  as  against 
all  such  parties  or  their  represen- 
tatives. (2  R.  S.,  318,  §§  5,  6;  id., 
322,  §  35;  id.,  327,  $  60.)  Id. 

3.  In  an  action  for  partition  by  one 
of  several  tenants  for  life,  a  sole 
owner  of  the  estate  in  remainder, 
who  was  a  non-resident,  was  made 
a  party  defendant,  an  order  for 
service  upon  him  by  publication 
was  obtamed;  the  summons  and 
complaint  were  served  upon  him 
pei-sonally  out  of  the  State  ;  he  did 
not  appear  and  judgment  was  per- 
fected, adjudging  that  the  prem- 
ises be  sold,  and  charging  the  es- 
tate in  remainder  with  the  pay- 
ment of  a  portion  of  cei*tain  U.xe6 
and  assessments,  held,  that  the 
court  had  juiisdiction,  and  the 
jud^ent  was  conclusive  as 
against  the  remainderman,  in  fa- 
vor of  the  purchaser  at  the  sale 
under  the  judgment ;  and  that  in 
an  action  brought  by  said  pur- 
chaaer  against  one  who  had  con- 
tracted to  purchase  a  portion  of 
the  premises,  for  specific  perform- 
ance of  the  contract,  the  defend- 
ant could  not  be  heard  in  impeach- 
ment of  the  judgment.  I<JL 
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1.  The  interest  of  a  member  of  a 
copartnership,  in  the  firm  assets, 
is  the  share  to  which  he  is  entitled 
under  the  copartnership  ag^ree- 
ment,  in  the  surplus  after  all  the 
partnership  debts  are  fully  paid. 
l^tacOs  v.  Bristow.  264 

2.  In  an  action  a^nst  the  members 
of  a  fii*m,  an  attachment  was  issued 
against  S.,  one  of  the  partners, 
which  was  levied  upon  the  firm 
property.  The  firm  was  at  the 
time  insolvent  and  soon  after  made 
an  assignment  to  defendant. 
Judgment  was  thereafter  obtained 
and  execution  issued  in  the  at- 
tachment suit,  tmder  w^hich  the 
sheriff  sold  "  ail  the  light,  title  and 
interest  which"  S.  nad  in  the 
property  at  the  time  of  the  levy 
of  the  attachment.  Plaintiff  was 
the  pui-chaser.  In  an  action 
brought  to  determine  the  title  to 
the  pi*operty,  Tieldf  that  as  the  firm 
assets  were  insufficient  to  pay  its 
debts,  the  interest  of  S.  thereia  was 
nothing,  and  plaintiff  took  nothing 
by  his  pui*cha8e.  Idi 

3.  A  promissory  note,  made  hj  one 
of  two  members  of  a  finn  m  the 
firm  name,  is  valid  against  the  firm 
in  the  hands  of  a  bona  fide  holder 
for  value,  although  not  mode  in 
the  partnership  business,  and  al- 
though the  other  partners  did  not 
consent  to  and  did  not  know  of  the 
making  of  the  note.  The  note  is 
presumptive  evidence  that  it  is 
valid  business  paper,  and  was 
given  for  a  debt  due  from  the 
makers  to  the  payee,  ^irst  Nat, 
BaTik  v.  Morgan.  593 

4.  Where  the  promissory  note  of  a 
firm  is  so  given  by  one  of  its  mem- 
bers for  the  accommodation  of  the 
payee,  as  te  a  hoTia  fide  holder  for 
value,  without  notice  of  the  actual 
relation  of  the  parties,  the  mem- 
bers of  the  firm  ai^  bound  as 
principals,  and  upon  the  death  of 
one  of  them,  an  action  may  be 
maintained  thereon  against  his 
personal  representatives  upon 
showing  the  insolvency  of  the  sur- 
viving partner ;  the  nlle  absolving 
the  estate  of  a  joint  surety  upon 
his  death  is  not  applicable.        Id. 
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5.  Where  after  the  death  of  one 
member  of  a  fii'm  the  holder  of  a 
note  of  the  fii^n,  without  knowl- 
edge of  the  death,  received  a  new 
note  signed  in  the  firm  name  in 
renewed  of  such  note  and  deliver- 
ed up  the  same,  held,  that  the  new 
note  having  been  taken  thi*ough 
a  mistake  of  fact  was  not  a  pay- 
ment of  the  old  note. 


)ay- 
Id. 


6.  Also,  heldy  that  the  bringing  of  an 
action  upon  the  last  note  against 
the  surviving  partner  and  recoveiy 
of  judgment  thereon,  in  the  ab- 
sence of  proof  of  knowledge  on  the 
pai*t  of  plaintiff  at  the  time  of 
bringing  the  action,  that  the  de- 
ceased partner  died  befoi-e  the  giv- 
ing of  the  note,  was  not  a  ratifica- 
tion of  the  transaction  as  a  release 
of  the  estate  of  the  deceased.    Id. 


PAYMENT. 

1.  In  an  action  to  foreclose  certain 
moi'tgages  it  appeared  that  plain- 
tiff received  of  W.,  then  the  owner 
of  the  mortgaged  premises,  twelve 
promissory  notes  executed  by  W., 
and  gave  to  the  latter  a  receipt 
stating  that  he  received  the  notes 
in  full  for  principal  and  interest 
of  the  bonds  and  mortgages,  and 
agreeing  to  assign  to  such  parties 
as  W.  might  designate  when  called 
for.  Hddy  that  the  instioiment 
showed  upon  its  face  a  payment  of 
the  mortgages,  and  that,  as  it  was 
unambiguous,  parel  evidence  was 
not  admissible  to  explain  or  vary 
it.    Meyer  v»  Lathrop.  315 

2,  "Where  after  the  death  of  one 
member  of  a  firm  the  holder  of  a 
note  of  the  firm,  without  knowl- 
edge of  the  death,  received  a  new 
note  signed  in  the  firm  name  in  re- 
newal of  such  note  and  delivered 
up  the  same,  held,  that  the  new 
note  havinff  been  taken  through  a 
mistake  of  lact  was  not  a  payment 
of  the  old  note.  First  Nat.  Bk.  v. 
Morgan*  598 


PLEADING. 

1.  In  an  action  for  false  imprison- 
ment the  complaint  alleged,  in 
substance,  that  defendant  wi*ong- 
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fally  and  willfully,  without  just 
cause,  pi-ovocation  or  jurisdiction, 
falsely  imprisoned  and  caused  to 
be  detained  in  pi-ison  the  plaintiff, 
under  the  following  cii'cumstances : 
Defendant  presided  as  judge  at 
and  held  a  United  States  Circuit 
Court,  before  which  plaintiff  was 
tried  and  convicted  of  a  statutory 
offence,  punishable  by  a  fine  or 
imprisonment;  he  was  sentenced 
by  defendant  t6  pay  a  fine  and  also 
to  be  imprisoned.  Plaintiff  paid 
the  amount  of  the  fine  to  the  clerk 
of  the  court,  who  paid  the  same 
into  the  United  States  ti-easury. 
A  wi"it  of  habeas  corpus  was  grant- 
ed and  retui'ncd  into  said  court 
dui*ing  the  same  term,  and  on  such 
return,  defendant  holding- the  coui-t 
and  as  judge  thei'eof,  vacated  and 
set  aside  the  sentence,  and  rensen- 
tenced  the  plaintiff  to  imprison- 
ment, and  he  was  imprisoned  ac- 
cordingly. In  proceedings  after- 
wards had  the  United  States  Su- 
preme Court  adjudged  said  re-sen- 
tence to  have  been  pi-onoimced 
without  authority,  and  dischai'ged 
plaintiff  fi-om  imprisonment.  It 
waanot  alleged  that  defendant  was 
a  party  to  such  pi-oceedings  or  was 
represented  or  heard  therein, 
Heldy  that  the  complaint  did  not 
set  forth  a  cause  of  action,  and  that 
a  demun*er  thereto  was  pi*oi>erly 
sustained;  that  defendant  in  im- 
posing the  second  sentence  acted 
judicially  and  was  not  liable 
although  such  sentence  was  in 
excess  of  jurisdiction  and  void. 
Lange  v.  Benedict.  12 

2.  Also,  Tieldf  that  the  general  aver- 
ment in  the  complaint  that  defend- 
ant **  wrongfully  and  willfully, 
without  »  »  *  jurisdiction 
falsely  imprisoned"  the  plaintiff, 
did  not  entitle  plaintiff  to  judgment 
under  the  inile  that  the  demuiTer 
admits  the  allegations  in  the  plead- 
ings demurred  to,  as  by  the  com- 
plaint it  was  based  upon  the  special 
circumstances  set  foi*th,  and  was 
no  broader  or  more  effectual  than 
those  circumstances.  Id. 

8.  The  complaint  in  this  action  alleged, 
in  substance,  the  making  of  a  con- 
tract between  plaintiff  and  defend- 
ant S.  of  the  one  part  and  defend- 
ant C.  of  the  other,  by  the  terms  of 


which  C  agreed  to  pay  to  plaintiff 
and  S.  upon  the  performance  of 
certain  covenants  |50,000  in  cash 
and  $50,000  in  bonds  of  the  N.  P. 
R.  Co.;  that  plaintiff  and  S.  had 
performed  on  their  part  and  C. 
had  paid  the  $50,000  cash,  but 
claimed  that  he  was  not  liable  to 
pay  over  the  bonds  because  of  non- 
performance, and  had  not  done  so, 
although  the  bonds  had  been  de  • 
manded  of  him.  Plaintiff  asked  an 
accounting  and  settlement  between 
himself  and  S.  and  an  adjustment 
of  their  rights  between  each  other, 
and  that  C.  be  adjudged  to  pay  the 
$50,000  in  money  or  in  the  specified 
bonds  to  a  receiver,  and  that  he  be 
restrained  from  paying  to  S.  No 
claim  for  damages,  because  of  non- 
delivery of  the  bonds,  was  set  up, 
nor  was  there  any  allegation  as  to 
the  value  of  the  bK)nds.  An  injunc- 
tion order  was  obtained  restraining 
C.  from  making  payment  to  8.  or 
any  other  pei*son.  The  court 
found  that  plaintiff  and  S.  had 
performed,  but  that  immediately 
after  perfomiance  they  each  noti- 
fied C.  not  to  deliver  the  bonds  to 
the  other,  each  claiming  and  de- 
manding the  whole;  for  that  reason, 
among  others,  C.  refused  to  pay 
or  deliver  to  either.  The  court 
settled  the  rights  of  plaintiff  and 
S.  and  directed  a  money  judg- 
ment in  their  favor  against  C.  for 
the  face  of  the  bonds,  with  inter- 
est. Heldt  error ;  that  a  delivery 
of  the  bonds  to  a  i-eceiver  would 
have  met  the  ]*equirements  of  the 
complaint ;  that  a  demand  and 
refusal  under  the  ciroumstances 
were  not  sufficient  to  charge  C. 
with  a  liability  to  pay  in  money 
instead  of  bonds ;  that  even  if  the 
action  had  been  properly  fi'amed 
for  the  purpose,  and  such  a  de- 
mand proved  as  would  have  put 
C.  in  default,  all  that  could  be 
recovered  would  be  the  market- 
value  of  the  bonds  at  the  time  of 
refusal.  To  justify  a  recovery  for 
the  nominal  value  of  the  bonds  the 
action  should  have  been  brought 
for  damages.  Wi'ntermute\.Ck>oke^ 

107 

4.  Whero  a  complaint  states  facts 
sufficient  to  constitute  a  cause  of 
action,  and  in  addition  facts  con- 
stituting   a    defense,  the    whole 


INDEX. 


699 


mtiBt  be  conmdered  toother  in 
determining,  upon  deinuiTer, 
whether  the  complaint  states  a 
cause  of  action ;  as  well  the  alle- 
gations tending  to  discharge  aa 
those  tending  to  charge  the  de- 
fendant.  CcUvo  y.  Daviea,        211 

5.  The  complaint,  in  an  action  of 
foreclosui-e,  aven-ed  the  making  of 
the  bond  and  mortgage  by  defend- 
ant D.,  a  conveyance  by  D.  to  L., 
subject  to  the  mortgage,  with 
covenant  on  the  paH  of  the  latter 
to  pay  the  same ;  it  then  set  forth 
an  agreement  between  plaintiff 
and  L.  to  extend  the  time  of  pay- 
ment, "with  the  express  under- 
standing that  the  bond  and  mort- 
gage should  remain  in  every  other 
i^espect  unaffected  bv  the  agree- 
ment." A  judgment  for  deficiency 
was  asked  against  D.  Hdd^  that 
the  "understanding"  referi-ed  to 
related  to  the  stipulations  in  the 
mortgage  other  than  those  as  to 
time  of  payment ;  that  the  agi-ee- 
ment  did  not  contain  a  reservation 
of  the  rights  of  plaintiff  to  pi*o- 
ceed  against  D.;  that  bv  the  agi*ee- 
ment  D.  was  dischargfea ;  and  that, 
therefore,  a  demuiTcr  by  him  to 
the  complaint  was  pi*operly  sus- 
tained. Id. 

6.  Where  the  averments  in,  and  the 
frame  of  a  complaint  are  such,  as 
to  affix  to  the  plaintiff  a  representa- 
tive character  and  standing  in  the 
litigation,  and  to  show  that  the 
cause  of  action,  if  any,  devolved 
upon  him  solely  in  that  character, 
the  omission  in  the  title  to  the  ac- 
tion of  the  word  "as,"  between 
the  name  of  plaintiff  and  woi'ds 
descriptive  of  his  i-epi'esentative 
capacity,  does  not  pi-event  him 
from  claiming  in  that  capacity. 
Beers  v.  Sftannon,  292 

7.  In  an  action  to  recover  damages 
for  the  loss  of  plaintiff's  hoi-se,  the 
complaint  alleged  in  substance, 
that  while  plaintiff  was  engaged 
in  carting  brick  from  a  dock  and 
was  backing  up  his  cart  to  procui^ 
a  load,  "  )Sa  hoi*se  suddenly  be- 
came unmanageable  and  backed 
off  the  dock,"  and  was  lost  in  con- 
sequence of  defen<fknt's  negligence 
in  failing  to  keep  a  string-piece  on 
the  dock;   that  if  the  dock  had 


been  secured  by  a  string-piece  the 
accident  would  not  have  happened, 
and  that  plaintiff  and  his  servants 
made  every  effort  to  pi-event  the 
accident,  but  they  wei-e  unavailing. 
The  court  on  the  trial  dismissed  the 
complaint  on  the  pleadings  and  the 
opening  of  plaintiff's  counsel,  on  the 
ground  that  the  unmanagability  of 
the  hoi*se,  not  the  defect  in  the 
dock,  caused  the  injuiy,  and  re- 
fused to  allow  plaintiff  to  go  into 
pi-oof  as  to  the  extent  to  wluch  the 
horse  was  immanageable,  held^ 
error ;  that  it  was  to  be  assumed 
in  deciding  the  question  that  it 
was  the  duty  of  defendant  to  put  a 
string-piece  on  the  dock,  which  it 
had  negligently  omitted  to  do,  and 
that  there  was  no  negligence  on 
plaintiff's  part ;  that  the  fact  that 
the  horee  was  for  the  moment  be- 
yond control  did  not  show  that  it 
was  vicious  or  unsafe,  or  that  the 
owner  was  careless ;  -and  that  the 
absence  of  the  string-piece  must 
be  deemed  to  have  been  the  pi*oxi- 
mate  cause  of  the  injury.  Kcnr 
nedy  v.  Mayor,  etc,  865 

8.  It  is  proper  to  unite  in  a  single 
action  claims  to  recover  back 
moneys  paid  on  several  separate 
purchases  of  lotteiy  tickets,  and 
the  rule  of  recovery  in  such  an  ac- 
tion is  double  the  aggregate  sum 
paid  for  the  tickets,  with  double 
costs.    Chrover  v.  Morris,  473 

9.  A  defense  to  a  policy  of  insurance 
that  it  is  a  wager  policy,  to  bo 
available,  must  be  set  up  by 
answer.  Gfoodwin  v.  Mass.  Mut, 
L.  Ins,  Co.  481 

10.  "Whei'e  a  party  gives  in  evidence 
an  admission  in  the  pleading  of 
his  adversary,  he  is  not  estopped 
fi-om  questioning  a  portion  thereof 
which  is  against  him ;  he  is  at  lib- 
erty to  use  the  admission  so  far  as 
it  makes  in  his  favor,  and  to  dis- 
prove the  residue.  MoU  v.  Con. 
Ice  Co.  543 

11.  In  a  complaint  in  an  action  by 
the  receiver  of  a  corporation  to 
vacate  judgment  against  it,  it  was 
not  expi-essly  aven-ed  that  the 
judgment  was  fraudulent  in  fact^ 
or  that  the  officera  of  the  corpo- 
ratioa  colluded  with  the  plaintiff 
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therein;  bat  facts  were  ayeiTed, 
which  if  proved  authorized  the 
inference  that  the  judgment  was 
without  consideration,  and  fraudu- 
lently and  coUusively  obtamed. 
Hddf  sufficient  after  judgment; 
that  if  the  complaint  was  techni- 
cally defective  the  objection  should 
have  been  taken  by  demurrer  or 
otherwise  before  issue  on  the  facts ; 
also,  that  it  was  not  necessary  to 
employ  the  woid  "fraud"  or 
"fraudulent"  to  characterize  the 
transaction.  Whittlesey  v.  De- 
laney,  671 

12.  Where  an  admission  in  a  pleading 
is  alone  relied  upon  by  the  oppo- 
site party  to  establish  a  fact,  any 
statement  made  in  connection  with 
the  admission,  of  another  fact 
which  would  nullify  the  effect  of 
the  admission,  must  be  also  held 
as  established;  the  whole  of  the 
statement  must  be  taken  and  con- 
strued together.  Qildersleeve  v. 
Lavdoiu  609 

13.  This  rule,  however,  does  not  pre- 
vent the  party  claiming  the  benefit 
of  the  admission  from  disproving 
the  fact  so  alleged  in  connection 
with  it ;  BO  far  as  the  statement  is 
not  disproved  it  is  effectual,  so  far 
as  it  is  shown  to  be  \mtrue  it  is  of 
no  avail.  Id. 

WTien  action  of  ^ectment  by 

answer  and  subsequent  proceedings 
inay  be  considered  as  turned  into 
equitable  actioTif  and  rdi^  brought 
dovm  to  close  of  litigation. 

JSee  Mad.  Av.  Bap.  Ch.  v.  Bap. 
Ch.  82 

—  When  a  plea  of  payment  is 
based  upon  a  receipt  statiiig  in  sub- 
stance  a  paymevvt  by  notes f  it  inay  be 
shown  that  Viere  was  a  mistaJcet  with- 
out setting  it  forth  in  Vie  complaint 
or  by  reply. 

JSee  Meyer  v.  Lathrop.  815 


POSSESSION. 

The  owner  of  land,  wrongfully  held 
out  of  possession,  may,  if  he  can 
I'egaln  possession  jieacefully,  main- 
tain it,  and  may  lawfully  ]*esist  an 
attempt  by  the  former  occupant  to 
retake  possession ;  there  can  be  no 


wrongful  detainer  by  the  true 
owner  when  the  entry  was  both 
lawful  and  peaceable.  Bliss  v. 
Johnson  529 

POWERS. 

1.  Under  the  provisions  of  the  Re- 
vised Statutes  in  reference  to 
powers  (1  R.  S.,  732,  §  74,  et  seq.)^ 
it  is  not  necessary  to  the  creation 
of  a  valid  beneficial  power  of  sale 
that  the  instrument  creating  the 
power  shall,  by  its  express  terms, 
give  to  the  donee  an  interest  in 
the  execution  of  the  jjower; 
**  when  no  person,  other  than  the 
grantee,  has,  by  the  terms  of  its 
ci'eation,  any  interest  in  its  exe- 
cution **  (}  79),  then  such  grantee 
is  the  sole  beneficiary,  and  the 
power  is  beneficial.  JennlTigs  v. 
Ckmboy.  230 

3.  Where  to  a  devise  of  a  fee  is  added 
a  power  of  sale,  the  devisee  and 
donee  being  the  same  X)erson,  the 
power  is  merged  in  the  fee  and  is 
mox>erative.  Id, 

3.  The  will  of  J.  contained  this 
clause:  "I  give  full  power  and 
uthority  and  control  to  sell  my 
property  in  Brooklyn  to  my  sister, 
Mrs.  Conboy,  and  to  receive  the 
rent  of  it,  house  No,  865  Pacific 
street,  Brooklyn."  Mrs.  Conboy 
was  not  appointed  executrix  or 
trustee  tmder  the  will,  and  there 
was  nothing  in  the  will  indicative 
of  an  intent  on  the  part  of  the 
testator  that  any  other  person 
should  have  the  rents  or  the  pro- 
ceeds of  sale.  In  an  action  for 
partition,  brought  under  the  stat- 
ute by  an  heir  claiming  the  devise 
to  be  void  ({  2,  chap.  §iS,  Laws  of 
1853),  held,  that  assuming  that  the 
language  of  the  clause  was  insuffi- 
cient to  give  the  fee,  it  created  a 
valid  beneficial  power  of  sale ;  but 
that,  by  the  devise  of  the  rent 
without  qualification,  the  fee  was 
given  to  Mi's.  Conboy,  which  was 
not  cut  down  or  affected  by  the 
power  of  sale.  Id* 


PRACTICE. 

1.  Where  the  relator,  upon  appli- 
cation for  a  mandajnus,  takes  no 
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issue  upon  the  allegations  of  the 
defendant's  affidavits,  but  Pi^- 
ceeds  to  argument  and  asks  lor  a 
peremptory  wnt,  this  is  equi- 
valent to  a  demurrer;  it  is  an 
admission  of  the  truth  of  the  facts 
'  alleged  in  said  affidavits,  but  a 
denial  of  their  sufficiency  in  law 
to  prevent  the  issuing  of  the  writ. 
People  ex  rel,  v.  JSuprs,  West*  Oo. 

173 

2.  It  is  the  duty  of  counsel,  if  the 
court  misapprehend  his  meaning, 
in  a  request  to  charge,  to  call  its 
attention  to  the  fact ;  otherwise  he 
is  concluded  by  the  interpretation 
put  upon  his  request  by  the  court. 
Booth  V.  B,  and  A.  IL  i2.  Co.    38 

8.  Where  a  defendant  has  asked  the 
court  to  deteiinine  the  questions  in 
a  case  as  matters  of  law  in  his 
favor  on  a  motion  for  a  nonsuit,  if 
he  aftei'wai'ds  desire  any  ques- 
tions to  be  submitted  to  a  jury 
as  questions  of  fact,  it  is  his  duty 
to  specify  the  questions.  Mrdler 
V.  McKesson.  195 

4.  ^o  render  the  direction  of  a  ver- 
dict subject  to  the  opinion  of  the 
court  at  General  Term  proi)er,  all 
the  facts  necessary  to  enable  the 
court  to  render  a  final  judgment 
must  be  conceded  or  estabnshed 
beyond  controversy.  Matson  v. 
F.  B.  Ins.  Co,  310 

5.  A  case  stated  that  the  trial  court 
directed  a  verdict  for  plaintiff  and 
reserved  the  cause  for  further 
consideration ;  that  plaintiff's  coun- 
sel moved  at  Special  Term  for 
judgment  on  the  verdict,  and  de- 
fendant's counsel  moved  for  judg- 
ment in  his  favor  on  the  e\riaence, 
which  last  motion  was  granted.  In 
the  minutes  and  opinion  it  was 
stated  that  the  verdict  was  ordered 
subject  to  the  opinion  of  the  coui-t. 
There  were  exceptions  to  evidence, 
and  a  material  fact  was  not  found 
or  admitted.  Held,  that  the  case 
was  not  one  for  a  verdict  subject 
to  the  opinion  of  the  court,  and  a 
verdict  so  taken  is  subject  to  the 
opmion  of  General  Term ;  that  as 
no  exception  was  taken  to  the  man- 
ner of  msposinc'  of  the  case,  it  was 
to  be  inferred  that  the  parties 
intended  that  the  court  should  de- 


termine the  whole  issue,  and  that 
the  proceedings  might  be  regaixied 
as  a  motion  for  a  new  ti'ial  on  the 
minutes,  the  parties  consenting  that 
judgment  should  be  oi'<iei*ed  abso- 
lutely, and  a  new  trial  waived. 
iSayies  v.  Sims.  551 

When  objection  to  complaint 

should  he  taken  by  demurrer  or  other- 
wise b^ore  issue  on  the  facts. 

See  Whittlesey  v.  Belaney.        571 

PRESUMPTION. 

1.  "Where  a  joint  and  several  prom- 
issory note  is  signed  by  three  per- 
sons as  makers,  to  the  signature  of 
the  last  signer,  the  word  "  surety  " 
being  added,  the  presumption  is 
that  ne  ia  surety  for  the  other  two ; 
this  presumption,  however,  is  not 
conclusive ;  it  may  be  shown  that 
he  was  in  fact  surety  for  only  one, 
and  that  the  other  signer  was  also 
surety.    JSayles  v.  JSims.  552 

2.  A  promissory  note,  made  bv  one 
of  two  members  of  a  firm  m  the 
firm  name,  is  valid  against  the  firm 
in  the  hands  of  a  bona  fide  holder 
for  value,  although  not  made  in 
the  partnership  business,  and  al- 
though the  other  partncra  did  not 
consent  to  and  did  not  know  of  the 
making  of  the  note.  The  note  is 
presumptive  evidence  that  it  is 
valid  business  paper,  and  was 
given  for  a  debt  due  from  the 
makers  to  the  payee.  First  Nat, 
Bank  v.  Morgan.  503 

3.  It  seems  that  a  loan  of  money  to  a 
manufactui*ing  corporation  by  one 
of  its  stockholders,  in  the  absence 
of  e\adence  to  the  contrary,  justi- 
fies an  inference  that  the  money 
was  applied  to  the  payment  of  the 
obligations  of  the  corporation  in 
the  usual  course  of  business. 
Agate  v.  Sands.  620 


WhenfiTidings  offa/:t  will  be 


presumed  to  sustain  jtu^neat  entered 
on  report  of  referee. 
/See  Meyer  v.  Lathrop.  315 

PRINCIPAL  AND  AGENT. 

1.  A  principal  is  only  bound  by  an 
act  of  his  agent  in  excess  or  abuse 
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of  his  actaal  anthority,  where  a 
thiiHl  person,  believing  and  hav- 
ing- a  light  to  believe  that  the  act 
was  within  the  authority,  has 
acted  or  refrained  fi'om  acting  in 
reliance  thereon,  and  would  Bua- 
tain  damage  if  the  act  of  the 
agent  was  not  considered  that  of 
the  principal  Walsh  v.  Bartf, 
F.  Ins.  Co.  5 

2.  In  an  action  for  the  aUeffed  con- 
version of  certain  goods  plaintiff's 
evidence  tended  to  show  that  it 
sold  the  goods  conditionally  to  O., 
who  subsequently  delivered  them 
to  L.,  plaintiff's  agent  for  the  sale 
of  its  goods,  to  be  held  as  security 
for  the  purchase-price.  Plaintiff 
ratified  the  act  of  L.  L.  there- 
after, without  the  knowledge  of 
plaintiff,  deUvei*ed  to  0.  a  i^eceipt 
for  the  goods,  stating  that  they 
were  received  in  store  on  account 
of  0.,  at  a  specified  rate  for  stor- 
age; this  0.  transferred  to  H., 
upon  an  alleged  sale  of  the  goods 
for  a  valuable  consideration.  Meld, 
that,  as  the  giving  of  the  receipt 
was  no  part  of  the  means  needed 
or  used  to  obtain  the  possession 
of  the  goods  by  L.,  the  ratifica- 
tion by  plaintiff  of  his  act  in  this 
respect,  was  not  a  ratification  of 
the  receipt ;  that  L.  was  not  auth- 
orized to  issue  the  same,  and  plain- 
tiff was  not  bound  thereby.  Mwnr 
ning  v.  Keenan.  45 

3.  The  goods  were  purchased  by  0. 
ostensibly  for  retail  trade;  the 
alleged  sale  to  H.  was  of  all  the 
goods  at  a  great  sacrifice.  Defend- 
ants asked  the  court  to  charge  that 
if  the  jury  believed  that  the  title 
of  the  goods  was  transferred  to 
O.,  to  be  sold  by  him  and  pro- 
ceeds credited  on  its  account,  they 
made  0.  its  agent  to  sell  to  H.  or 
anyonocbc.  The  court  so  charged, 
but  added  the  words  "  in  the  usual 
course  of  business."  Held,  no  er- 
ror ;  that  no  authority  could  be  im- 
plied to  sell  otherwise.  Id. 

4.  Where  sales  of  lottery  tickets  are 
made  through  an  agent,  who  re- 
ceives the  purchase-money  and 
accounts  to  his  principal  therefor, 
an  action  may  be  maintained 
against  the  latter  under  the  pro- 
Vision  of  the  Revised  Statutes  (1 


R.  S.,  667,  §  32),  authorizing  the 
purchaser  6f  a  ticket  in  any  "ille- 
gal lottery  '*  to  sue  for  and  recover 
double  the  sum  paid«  with  double 
costs.     Grover  v.  Morris.  473 

5.  It  is  not  necessary,  in  such  an  ac- 
tion, for  the  plaintiff  to  show  that 
the  identical  money  paid  by  bun 
was  i*emitted  to  and  received  by 
the  principal.  Id. 

6.  The  right  of  the  plaintiff  to  re- 
cover is  not  affected  by  the  fact 
that  the  agent  indi\'iduiUly  loaned 
him  the  money  to  make  the  pur- 
chase, he  having  repaid  the  loan. 

Id. 

7.  As  to  whether  an  action  may  be 
brought  against  the  agent,  qiuBre, 

Id. 

TVhen  agent  of  intermediats 

carrier  delivers  baggage  to  carrier 
upon  another  route  VUin  that  sped- 
fied  by  check  he  is  not  agent  of  owner 
and  his  act  does  not  bind  the  tatter. 

/See  Fairfax  v.  N.  Y.  C.  and  H. 
R.  R.  Co.  ifk^ 

When  insuramoe  company  is 

bound  by  statenkents  of  agent  vxMh 
ing  conditions  in  policy. 

See  Chodwin  v.  Mass.  Mut.  L.  Ins. 
Co.  480 


PRINCIPAL  AND  SURETY. 

1.  Where  a  deed  contains  a  covenant^ 
upon  the  part  of  the  grantee,  to 
pay  a  mortgac'e  upon  the  prem- 
ises, executed  oy  the  grantor,  the 
relation  of  princii>al  and  surety  is 
created  between  the  parties,  and 
an  agreement  by  the  holder  of  the 
mortgage  with  the  grantee  to  ex- 
tend the  time  of  payment,  made 
without  the  consent  of  the  grantor, 
discharges  the  grantor.  Volvo  v. 
Davies.  211 

2.  Where  a  joint  and  several  prom- 
issory note  is  signed  by  three  per- 
sons as  makers,  to  the  signature 
of  the  last  signer,  the  word  '*  sure- 
ty "  being  added,  the  presumption 
is  that  he  is  surety  for  the  other 
two;  this  presumption,  however, 
is  not  conclusive ;  it  may  be  shown 
that  he  was  in  fact  surety  for  only 
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one»  and  thai  the  other  eignor  was 
also  surety.    tSayles  v.  Sima.    552 

8.  A  joint  and  several  promissory 
note  executed  by  B.  and  by  plain- 
tiff was  indorsed,  by  defendant  and 
then  negotiated,  suljsequently  at 
the  request  of  the  maker,  and  with- 
out knowledge  that  plaintiff  was 
surety  for  B.,  defendant  signed  the 
note  as  maker,  adding  to  his  sig- 
nature the  word  "  surety."  Plain- 
tiff paid  the  note  and  brought  this 
action  for  contribution,  claiming 
that  the  parties  were  in  fact  co- 
sureties for  B.  Held,  that  it  ap- 
peared both  by  the  circumstances 
and  the  words  of  the  contract  that 
defendant  intended  to  limit  his  lia- 
bility to  that  of  sui'ety  for  both 
the  other  makers,  and  that  the  ac- 
tion was  not  maintainable.        Id. 

4.  Where  the  promissory  note  of  a 
firm  given  by  one  of  its  mem- 
bers for  the  accommodation  of  the 
payee,  as  to  a  bona  fide  holder  for 
value,  without  notice  of  the  actual 
relation  of  the  parties,  the  mem- 
bers of  the  firm  are  bound  as 
principals,  and  upon  the  death  of 
one  of  them,  an  action  may  be 
maintained  thereon  against  his 
pei  sonal  representatives  upon 
showing  the  insolvency  of  the  sui^ 
viving  partner ;  the  rule  absolving 
the  estate  of  a  joint  surety  upon 
his  death  is  not  applicable,  ^irst 
Nat.  Bk.  V.  Morgan.  593 


PRionrnr  op  liens. 

Bee  White  v.  Bogart. 


PUBLICATION. 


256 


-^—  Ofnoticee  for  redemption  of 
land  eold  for  taxes  in  Hamilton 
county  f  how  made. 

See  People  exrd,  y.JSuj/re.  (Mem.) 
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QUESTIONS  OP  LAW  AND  FACT. 

1.  It  seems,  that  while,  as  a  rule,  the 
interpretation  of  wintten  instru- 
ments is  a  question  of  law  for  the 
court,  yet,  when  the  interpretation 
of  a  promise  depends  upon  the 


sense  in  which  words  are  used,  or 
in  which  the  promisor  h:id  reason 
to  suppose  that  the  promisee  un- 
derstood them,  which  is  to  be  de- 
termined iroin  the  relation  of  the 
parties  and  the  suiTounding  cir- 
cumstances, it  becomes  a  mixed 
question  of  law  and  fact,  and  may 
be  submitted,  with  piH)i>er  instinic- 
tions,  to  a  jury.    White  v.  Hoyt. 

505 

2.  "Where  the  credibility  of  a  witness 
is  impeached,  his  testimony  cannot 
be  taken  as  conclusive  although 
uncontradicted,  and  the  question 
of  fact  as  to  which  his  testimony 
was  given  must  be  submitted  to 
the  jury.    Gildersleeve  v.  La/ndon. 

609 

8.  So,  where  the  witness  is  interested 
in  the  question,  although  he  is  not 
directly  imi)eached,  and  his  testi- 
mony IS  uncontradicte<i,  his  credi- 
bilty  is  a  question  for  the  jury, 
and  the  court  is  not  warranted  in 
dii*ectiiur  a  verdict  upon  his  testi- 
mony a£ine.  Id. 


of  fact^ 


When  question  of  vxLiver  one 
Haden  v.  Coleman.  567 

QUO  WARRANTO. 


1.  A  judgment  of  ouster  in  an  action 
in  the  nature  of  a  quo  warranto 
•does  not  conclude  one  who  is  in  no 
sense  a  party  to  the  action,  and 
does  not  take  ofHce  fi-om  or  in  any 
way  hold  under  the  defeated  party ; 
nor  is  it  competent  evidence  against 
him.   PeopU ex rd. Y.Murray.  535 

2.  In  March,  1873,  defendant  was 
duly  appointed  assistant  clerk  of 
one  of  the  district  courts  of  New 
York  city  for  the  full  term  of  six 
years;  he  was  removed  by  the 
justice  of  that  coni*t,  and  in  Janu- 
ary, 1875,  the  relator  was  appoint- 
ed by  the  justice.  In  January, 
1876.  the  relator  was  removed,  and 
one  M.  appointed.  Thereupon  an 
action  in  the  nature  of  a  quo  war^ 
raTtto  was  brought  on  the  I'elation 
of  the  relator  herein  against  M. 
A  judgment  was  rendered  there- 
in, deciding  that  the  relator  was 
entitled  to  the  ofi&ce,  and  that  M. 
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be  ousted.  A  few  days  prior  to 
the  entry  of  judgment,  defendant, 
with  the  consent  of  M.,  resumed 
possession  under  his  original  ap- 
pointment. Held,  that  the  justice 
had  no  power  to  remove  defend- 
ant, who  was  entitled  to  the  office 
for  the  full  term ;  that  the  judg- 
ment against  M.  was  neither  con- 
clusive nor  any  evidence  against 
him.  Id. 


RAILROAD  CORPORATIONS. 

1.  It  is  the  duty  of  a  railroad  cor- 
poration to  see  that  there  are  a 
sufficient  number  of  brakemen 
upon  a  train  when  it  starts  upon  its 
trip  ;  if  this  duty  is  neglected  and 
injury  to  a  servant  results  there- 
from, wthout  continbutory  negli- 
gence on  his  part,  the  company  is 
Sable,  although  the  immediate 
negligence  in  starting  the  train 
without  sufficient  brakemen  was 
that  of  a  co-serv'ant.  Booth  v.  B. 
ajid  A.  It.  M.  Co  88 

2.  Where  the  negligfence  of  an  en- 
gineer of  a  train,  m  ininning  it,  is 
contributory  with  that  of  the  com- 
pany in  not  sending  a  sufficient 
number  of  brakemen,  and  both 
together  cause  an  injury  to  an  em- 
ployee, the  negligence  of  the  en- 
gineer does  not  relieve  the  com- 
pany from  liability.  Id. 

8.  Plaintiff  bought  a  ticket  of  the  G. 
T.  R.  Co.,  at  Montreal,  from  that 
city  by  railroad  to  Tix)y  or  Albany, 
thence  by  steamboat  on  the  Hud- 
son river  to  New  York.  His  bag- 
gage was  checked  to  go  by  the 
same  route,  but  the  railroad 
agent  at  Troy  delivei-ed  it  to  de- 
fendant, who  received  and  trans- 
?orted  it  over  its  road  to  New 
ork.  It  was  placed  in  its  bag- 
gage-room. Three  days  thereaf- 
ter, and  as  soon  &si  plaintiff  had 
reason  to  believe  that  his  baggage 
had  been  canned  by  defendant,  he 
demanded  it;  a  portmanteau 
could  not  be  found.  In  an  action 
to  recover  for  the  loss,  held,  that 
the  delivei*y  of  the  baggajre  to  de- 
fendant was  the  wrongfid  act  of 
the  railroad  agent  at  Troy,  who 
was  not  plaintiff's  agent  m  any 


sense  that  wonid  enable  him  to 
bind  plaintiff  by  his  acts ;  that  de- 
fendant at  least  incurred  the  lia- 
bility of  a  warehouseman,  and  was 
bound  to  exei*cise  ordinary  care, 
to  account  for  the  baggage  in 
some  way  when  demand  was 
made,  and  to  show  that  it  had  dis- 
appeared without  its  fault.  Fair' 
fax  v.  N.  Y.  C.  and  H.  R.  R.  R. 
Co.  167 

4.  Plaintiff  was  a  passenger  in  one 
of  defendant's  cai's ;  he  was  seated 
near  an  open  window,  with  his 
elbow  on  the  window-sill;  while 
passing  over  a  bridge  his  elbow 
was  struck  by  some  substance^ 
and  his  arm  bi-oken.  In  an  action 
to  recover  damages  for  the  injui*j', 
the  grounds  upon  which  negu- 
genoe  was  claimed  to  be  imputable 
to  the  defendant  were,  that  the 
bridge,  which  was  a  truss  bridge 
of  wood,  with  the  tiiiss  work 
sheathed  on  the  inside  with  boards, 
was  too  nan'ow  for  the  safe  passage 
of  the  cai*,  and  that  it  was  out  of 
repair,  some  of  the  boaixls  lining 
the  tiniss  work  being  waii)ed  and 
loose.  These  positions  wei'e  con- 
ti'overied  by  defendant.  It  apH 
peared  that  some  months  after  the 
accident  the  bridge  was  removed 
and  i-eplaced  by  an  ii-on  bridge, 
the  tinisses  of  which  did  not  come 
up  as  high  as  the  window-sills  of 
the  cai*a,  and  the  change  of  mate- 
rial left  moi^  space  between  the 
sides  of  the  new  bridge  and  the 
track.  The  court  charged  the  jury 
,  that  they  might  *•  take  that  feet 
into  consideration  in  determining 
whether  the  defendants  wei'e  not 
guilty  of  negligence  in  allowing 
the  old  bridge  to  remain."  Hdd^ 
eiTor.  Dale  v.  Dei.,  L.  and  W.  R. 
R.  Co.  468 


5.  It  seems  that  a  pai*ol  license  given 
by  the  owner  of  land  to  a  railroad 
company  to  occupy  the  land  for 
its  i-oad,  followed  by  the  expendi- 
ture of  money  in  the  construction 
of  the  road  is  not  in-evocable ;  it 
simply  justifies  the  entry,  and  is 
revocable  at  the  plea-«?iii«  of  the 
plaintiff.  Murdoch  v.  P.  P.  and 
a  I.  R.  R.  Co.  579 

6.  An  injunction  is  proper  to  re- 
strain the  continuous  unlawful  use 
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of  plaintiff  *8  land  by  a  railroad 
company.  IcL 

7.  After  the  passage  of  the  act  of 
1873  (chap.  631,  Laws  of  1873), 
proviaing'  for  the  laying  out  of 
Gravesend  avenue  in  the  county 
of  Kings,  and  authorizing  the  con- 
Btruction  of  a  railroad  thereon,  and 
while  defendant,  who  had  acquired 
the  franchise  to  build  the  railroad 
given  by  the  act,  was  engaged  in 
an  effort  to  remove  the  restriction 
contained  in  said  act  against  the 
use  of  steam  power,  plaintiff,  who 
owned  land  over  which  said  avenue 
was  to  be  constructed,  and  who  waa 
desirous  of  haying  a  railroad  con- 
structed opei*ated  by  steam  power, 
cfiJled  upon  defendant 's  president 
and  proffered  his  services  to  secure 
an  amendment  of  said  act,  remov- 
ing the  restriction.  No  consent 
was  asked  for  or  given  by  plaintiff 
to  construct  the  railroad  across  his 
land.  The  desii*ed  amendment 
having  been  obtained  (}  4,  chap. 
307,  Law  of  1874),  defendant,  act- 
ing uix)n  the  assumption  that  the 
authority  confeiTed  by  the  act  of 
1873  authorized  it  to  enter  ui)on 
the  avenue  and  construct  its  ti^ick 
without  acquiring  the  title  to,  or 
compensating  the  owners  of  the 
lanils,  went  on  and  completed  that 
work.  In  an  action  to  restrain  de- 
fendant from  using  plaintiff's  land 
for  its  road  and  for  damages,  keldf 
that  the  facts  did  not  authorize  a 
finding  of  a  parol  license  for  Bach 
use ;  and  that  the  action  was  main- 
tainable. Id. 

8.  It  cannot  be  affirmed,  as  matter 
of  law,  that  an  engineer,  while  run- 
ning an  engine  upon  a  railroad, 
haj9  the  same  opportunity  as  the 
corporation,  or  whatever  subord- 
inates may  represent  it,  whose 
duty  it  is  to  keep  the  track  in 
repfur,  to  ascertain  and  know  of 
defects ;  and  in  case  of  iniury  to 
him,  in  consequence  of  such  de- 
fects, he  cannot  be  deemed  guilty 
of  contributory  negligence,  simplv 
because  he  knew  that  the  track 
was  somewhat  out  of  repair.  Me^ 
han  V.  JS.,  B.and  N.Y.IL  IL  Co. 

585 

1>.  Ji5  flecjiw,  however,  that  if  the  en- 
gineer knew  that  the  track  waa  so 
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badly  out  of  repair  that  it  was 
dangerous  to  run  over  it,  by  contin- 
uing in  the  employment  alter  such 
knowledge,  he  assumed  the  risk, 
and  the  corporation  is  not  liable 
for  the  injm*y.  Id. 

10.  It  is  the  duty  of  a  railroad  cor- 
poration to  remove  snow  and  ice 
from  a  platform  over  which  it  is 
necessary  for  passengers  to  pass 
in  order  to  reach  its  cars;  or  to 
take  precautions  by  covering  it 
with  ashes  or  other  substance,  to 
protect  passengers  passing  over  it 
from  danger  to  which  otherwise 
they  would  be  exposed.  Weston 
V.  Jy.  r.  m.  R.  JL  Co.  595 

11.  This  duty  is  not  performed 
amply  by  appointing  servants, 
whose  duty  it  is  to  keep  the  plat- 
foi*m  in  a  safe  condition ;  nor  is  it 
any  excuse  that  they  neglected 
their  duty.  Id. 

12.  A  passenger  has  the  right  to  as- 
sume that  the  coiiwration  has  per- 
formed its  duty,  and  that  the 
platform  is  safe.  His  going  upon 
it  in  order  to  reach  the  cars  is  not, 
therefore,  of  itself  oontributorv 
negligence.  IcL 


RATIFICATION. 


1.  In  an  action  for  the  alleged  con- 
version of  certain  goods  plaintiff's 
evidence  tended  to  show  that  it 
sold  the  goods  conditionally  to  0., 
who  subsequently  delivered  them 
to  L.,  plaintiff's  agent  for  the  sale 
of  its  goods,  to  be  held  as  security 
for  the  purchase-price.  Plaintiff 
ratified  the  act  of  L.  L.  thei'e- 
after,  without  the  knowledge  of 
plaintiff,  delivered  to  O.  a  receipt 
for  the  goods,  stating  that  they 
were  received  in  stoi^  on  account 
of  O.,  at  a  specified  rate  for  stor- 
age; this  0.  transferred  to  H., 
upon  an  alleged  sale  of  the  goods 
for  a  valuable  consideration.  Heldf 
that,  as  the  giving  of  the  receipt 
was  no  part  of  the  means  needed 
or  used  to  obtain  the  possession 
of  the  gowls  by  L.,  the  ratifio?v- 
tion  by  plaintiff  of  his  act  in  this 
resjiect,  was  not  a  rfttitication  of 
the  receipt ;  that  L.  was  not  authv- 
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^;^  ^^iJfUea  thi.>ugh 
Jte  bavioer  ^^  ^j^  not  a  pay- 

joeot  of  *^^  ^aa  upon  the  last 

W^^:^  tbe  surviving  partner 

jiofef  *^4r>'  <,/ judgrment  thereon, 

»^i^hsence  of  proof  of  know- 

jn  ^^^  *^e  part  of  plaintiff  at  the 

kdg^^  bringing*  the  action,  that 

^^^deceased  pajrtner  died  before 

^gjyixigof  the  note,  was  not  a 

^•a^aiion  of  the  transaction 


as 


'^     -  of  the  estate  of  the  deceas- 


A    Jfirst  Nat*  iSk*  v.  Morgan, 
^  693 


KECEIPTS. 

^.  Defendant's^  agent    came  into  a 
railroad  car,  in  which  plaintiff  was 
traveling,  and  called  for  baggage; 
he  received  the  check  for  pkun- 
tiff's  trunk  with  dii-ections  as  to  the 
delivery,  and  marked  on  a  blank 
receipt  the  date,  number  of  check, 
and  place  of  delivery,  which   he 
handed  to  plaintiff,  without  any- 
thing being  said  as  to  its  contents. 
The  car  was  dimly  lighted,  so  that 
plaintiff,   where   he    was   seated, 
could  not  have  read  the  receipt ; 
without  looking  at  op  reading  it, 
he  put  in  his  pocket.    The  receipt 
was    marked    upon    the   margin 
"domestic    bill   of    lading,"   and 
purported  to  be  a  conti-act  reliev- 
ing defendant  from,  or  limiting  its 
liability  in  certain  specified  cases, 
and  among  othei-s  limiting  its  ha- 
bility,  save  in  case  of  a  sp^ial  oon- 
jract,  to  JlOO.     The  court  refused 
to  charge,  as  matter  of  law,  that 
the  delivery  of  the  receipt  created 
a  conti-act  for  the  carriage  of  the 
junk  under  its  terms,  and  limited 
defendant's  UabiUty  to  the  amount 
gpecified,  but  submitted  the  ques- 

STil  ^  V*^  ^^^-  ^^^  ^o  «™r  I 
iwi  i^^"^^"'!*"*'  *^  o'^^^er  to  relieve 
itself  fix«n  full  liabiUty,  was  bound 


^eeitkbhah  a  contract  upon  the 
epedaX  terms  contained  in  the  re- 
ceipi ;  that  no  such  contract  arose, 
as  matter  of  law,  fix>m  the  accept- 
ance of  the  receipt  under  the  cu^ 
cumstances.    Madan  v.  Shaurd, 

330 


2.  "Where,  upon  the  delivery  of  goods 
to  acaiTier  for  transportation,  and 
before  shipment,  a  receipt  or  bill 
of  lading  is  delivered  to  the  ship- 
per, and  received  by  him  without 
objection,  he  is  chargeable  with 
notice  of  its  contents,  and  is  hound 
by  its  terms ;  prior  parol  negotia^ 
tions  cannot  be  resorted  to  to  vary 
them.  Hili  v.  Syr.,  B.  and  N.  Y. 
ILR.C0.  351 


KEOORDING  ACT. 

An  imrecorded  deed  has  a  preference 
under  the  recording  act  over  a 
subsequent  judgment  against  the 
grantor,  although  he  remains  in 
possession.    Schroeder  v.  Gumey. 

430 

RECOVERY. 

1.  It  is  proper  to  unite  in  a  single 
action  claims  to  recover  back 
moneys  paid  on  several  separate 
purchases  of  lottery  tickets,  and 
the  rule  of  recoverv  in  such  an 
action  is  double  the  aggregate 
sum  paid  for  the  tickets,  with 
double  costs.  Oroverv.  Morris.  413 

2.  It  is  not  discretionary  with  the 
court,  in  such  an  action,  whether 
or  not  to  award  a  recovery  for 
double  tiie  sum  paid.  Id» 


RECOVERY  OF  POSSESSION  OP 
PERSONAL  PROPERTY. 

/See  Claim  and  Dblivbrt. 


RECOVERY  OF  POSSESSION  OF 
REAL  PROPERTY. 

iSte  Ejbctmbht. 


REDEMPTION. 

The  general   rule   requiring   & 
mortgagee  in  possession  to  account 
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for  the  rents  and  profits,  when  the 
mortga^r  seeks  to  redeem,  is  not 
in  all  cases  controlling.  A  court 
of  eqtdty  may  give  I'edi'ess,  ac- 
cording to  the  circumstances  of 
the  case,  and  will  not  apply  the 
rule  when  it  will  work  injustice. 
Mad.  Ave,  Bap,  Ch,  v.  Bap.  Ch. 

82 

REFERENCE 

1.  It  seems,  that  the  granting  of  an 
order  of  reference,  to  ascertain  de- 
fendant's damages  by  i-eason  of  a 
temporary  injunction,  before  the 
enrollment  and  entry  of  a  judg- 
ment in  his  favor,  is  in-egular ;  it 
is  an  irregularity,  however,  which 
may  be  waived  by  plaintiff,  and  if 
he  permit  the  referee  to  proceed  to 
a  final  report  without  objection,  or 
if,  although  objection  is  made,  he 
does  not  withdraw  fi*om  the  refe- 
rence, but  pi-oceeds  therewith,  the 
irregularity  is  cured.  MobeHs  v. 
White.  375 

2.  Upon  the  coming  in  of  the  report 
of  a  referee,  appointed  under  and 
by  an  order  so  uTegularly  entered, 
the  court  referred  the  matter 
back  to  the  same  i*eferee,  direct- 
ing him  to  report  the  evidence 
taken  upon  the  first  reference, 
with  liberty  to  either  party  to 
introduce  farther  evidence.  Held, 
no  error;  that  it  was  within  the 
power  and  the  discretion  of  the 
court  to  permit  the  evidence  for- 
merly taken  to  be  submitted  on 
the  rehearing.  Id. 


When  jmdings  of  fact  wiK  he 


^presumed  to  sustain  jvdgnient  entered 
en  report  of  referee. 
/See  Meyer  y.  Lathrop.  815 

When  findings  of  fact  do  not 

support  conclusions  of  taw. 
See  Fidd  v.  Field.   (Mem.)      688 


RELEASE. 

1.  Fliiinliff  issued  a  policy  of  Insur- 
ance for  $1,500  to  M.  upon  certain 
buildings,  which  were  subse- 
quently destroyed  by  fire  through 
the  negligence  of  defendant;  the 
buildings  were  worth  $3,400.  M. 
received   from  defendant   fl«800 


for  his  damages,  he  executing  a 
release  of  aU  claims  and  demands 
for  the  loss ;  the  I'elease  contained 
a  statement  that  the  settlement 
was  not  intended  to  discharge 
plaintiff  from  any  claim  of  M. 
against  it,  but  simply  as  a  full  set- 
tlement and  dischai^  of  defend- 
ant. PlaintaflT  there^ter  paid  the 
amount  of  the  insurance.  In  an 
action  to  recover  the  amount  paid, 
held,  that  the  clause  in  the  release 
as  to  the  claim  against  plaintiff 
was  in  the  nature  of  a  i)roviso  or 
exception  fi'om  the  general  pur- 
view of  the  release,  limiting  its 
effect  to  a  release  of  the  balance, 
retaining  the  claim  against  plain- 
tiff, and  excepting  its  rights  to  a 
remedy  over;  and,  therefore,  as 
to  the  plaintiff,  the  release  was  of 
no  effect,  it  could  not  have  inter- 
posed it  as  a  defense  upon  the 
policy,  and  its  right  to  subrogation 
was  not  affected  thereby.  Comi, 
F.  Ins.  Co.  V.  Erie  R.  Co.        399 

2.  As  to  whether  the  effect  of  the 
release  would  have  been  different 
if  the  assured  had  received  the 
fnim  amount  of  the  loss,  qtuBre.  Id. 


RELIGIOUS  CORPORATIONS. 

!•  It  seems,  that  the  jurisdiction  of 
the  cou]*t  under  the  act  providing 
for  the  incorporation  of  religious 
societies  (6  11,  chap.  60,  Laws  of 
1813 ;  8  Edm.  SUts.,  687),  to  make 
an  order  authorizing  the  sale  by 
such  a  society  of  its  real  estate, 
depends  upon  the  facts  before  it 
when  the  order  was  made ;  it  can- 
not be  upheld  by  proof  that  facta 
existed  which  would  have  justified 
the  order,  but  which  were  in  no 
way  placed  before  the  court,  or 
brought  to  its  attention  at  the 
time.  Mad.  Ave.  Bap.  Ch.  v.  Bap. 
Ch.  83 

2.  An  tmauthorized  conveyance  by 
a  reli^ous  corporation,  of  its  real 
estate,  cannot  be  held  valid  be- 
cause it  has  been  executed  and 
delivered,  the  purchaser  put  in 
possesion,  and  the  corporation 
pud  the  consdderation  therefor.  Id. 

3.  In  such  case,  however,  when  the 
corporation  seeks  to  repudiate  the 
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onzed  to  isane  the  same,  and  pliun- 
tiff  was  not  bound  thereby.  MaJi- 
nmg  v.  Keenan.  45 

2.  Where  after  the  death  of  one 
member  of  a  firm  the  holder  of  a 
note  of  the  firm,  without  knowl- 
edge of  the  death,  received  a  new 
note  signed  in  the  firm  name  in  re- 
newal of  such  note  and  deUvered 
up  the  same,  held,  that  the  new 
note  having  been  taken  through 
a  mistake  of  fact  was  not  a  pay- 
ment of  the  old  note ;  and  that  the 
bringing  of  an  action  upon  the  last 
note  against  the  survivmg  partner 
and  recovery  of  judgment  tnereon, 
in  the  absence  of  proof  of  know- 
ledge on  the  part  of  plaintiff  at  the 
time  of  bringing  the  action,  that 
the  deceased  partner  died  before 
the  giving  of  the  note,  was  not  a 
ratification  of  the  transaction  as  a 
release  of  the  estate  of  the  deceas- 
ed.   Jfirst  Nat.  Bk*  v.  Moraan, 

593 


RECEIPTS. 

1.  Defendant's  agent  came  into  & 
railroad  car,  in  which  plaintiff  was 
traveling,  and  called  for  baggage ; 
he  received  the  check  for  plain- 
tiflTs  trunk  with  directions  as  to  the 
delivery,  and  marked  on  a  blank 
receipt  the  date,  number  of  check, 
and  place  of  delivery,  which  he 
handed  to  plaintiff,  without  any- 
thing being  said  as  to  its  contents. 
The  car  was  dimly  lighted,  so  that 
plaintiff,  where  he  was  seated, 
could  not  have  read  the  receipt ; 
without  looking  at  or  reading  it, 
he  put  in  his  pocket.  The  i-eceipt 
was  marked  upon  the  margin 
**  domestic  biU  of  lading,"  and 
purported  to  be  a  contract  reliev- 
mg  defendant  from,  or  limiting  its 
liability  in  certain  specified  cases, 
and  among  others  hmiting  its  lia- 
bility, save  in  case  of  a  special  con- 
tract, to  flOO.  The  court  refused 
to  charge,  as  matter  of  law,  that 
the  delivery  of  the  receipt  created 
a  contract  for  the  carriage  of  the 
trunk  under  its  terms,  and  limited 
defendant's  liability  to  the  amount 
specified,  but  submitted  the  ques- 
tion to  the  jury.  Held,  no  error  | 
that  defendant,  in  order  to  relieve 
itself  from.  fUU  liability,  was  bound 


to  establish  a  contract  upon  the 
special  tei*ms  contained  in  the  re- 
ceipt ;  that  no  such  contract  arose, 
as  matter  of  law,  from  the  accept- 
ance of  the  receipt  under  the  cir- 
cumstances.   Madan  v.  /Sherard. 

330 

2.  Where,  upon  the  delivery  of  goods 
to  a  carrier  for  transportation,  and 
before  shipment,  a  receipt  or  bill 
of  lading  ia  delivered  to  the  ship- 
per, and  received  by  him  without 
objection,  he  is  chargeable  with 
notice  of  its  contents,  and  is  bound 
by  its  terms ;  prior  parol  negotia- 
tions cannot  be  resorted  to  to  vary 
them.  HiU  v.  Syr.f  £.  and  N.  x. 
ILR.C0.  351 


KEOORDING  ACT. 

An  unrecorded  deed  has  a  preference 
under  the  recording  act  over  a 
subsequent  judgment  against  the 
grantor,  although  he  remains  in 
possession.    Sckroeder  v.  Chimey, 

RECOVERY. 

1.  It  is  proper  to  unite  in  a  single 
action  claims  to  recover  back 
moneys  paid  on  several  separate 
purchases  of  lottery  tickets,  and 
the  rule  of  recoverv  in  such  an 
action  is  double  the  aggregate 
sum  paid  for  the  tickets,  with 
double  costs.  Ghrovery.  Morris.  AlZ 

2.  It  is  not  discretionary  with  the 
court,  in  such  an  action,  whether 
or  not  to  award  a  recovery  for 
double  the  sum  paid.  Id. 


RECOVERY  OF  POSSESSION  OP 
PERSONAL  PROPERTY. 

See  Claim  ahd  Dblivbbt. 


RECOVERY  OP  POSSESSION  OP 
REAL  PROPERTY. 

iSw  Ejbctmbbt. 


REDEMPTION. 

The  general   rule   requiring   & 
mortgagee  in  poesesslon  to  account 
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for  the  rents  and  profits,  when  the 
mortfifagor  seeks  to  redeem,  is  not 
in  all  cases  controllings.  A  coui't 
of  eqtiity  may  give  i-edress,  ac- 
cording to  the  circumstances  of 
the  case,  and  will  not  apply  the 
role  when  it  will  work  injustice. 
Mad.  Ave,  Bap,  Ch.  v.  Bap.  Ch. 

REFERENCE 

1.  It  seems,  that  the  granting  of  an 
order  of  reference,  to  ascertain  de- 
fendant's damages  by  reason  of  a 
temporary  injunction,  before  the 
enrollment  and  entry  of  a  judg- 
ment in  his  favor,  is  in^egular ;  it 
is  an  irregularity,  however,  which 
may  be  waived  by  plaintiff,  and  if 
he  permit  the  referee  to  proceed  to 
a  final  report  without  objection,  or 
if,  although  objection  is  made,  he 
does  not  withdraw  from  the  refe- 
rence, but  pi*oceeds  therewith,  the 
irregularity  is  cured.  Bcberts  y. 
White.  375 

2.  Upon  the  coming  in  of  the  report 
of  a  referee,  appointed  under  and 
by  an  order  so  irregularly  entered, 
the  court  referred  the  matter 
back  to  the  same  referee,  direct- 
ing him  to  report  the  evidence 
taken  upon  the  first  reference, 
with  liberty  to  either  party  to 
introduce  further  evidence.  Meld, 
no  error;  that  it  was  within  the 
I)Ower  and  the  discretion  of  the 
court  to  permit  the  evidence  for- 
merly taken  to  be  submitted  on 
the  rehearing.  Id. 

When  findinffs  of  fact  wUl  he 

presumed  to  sustain  judgment  entered 
en  report  of  referee. 

JSee Meyery.  Latkrop,  815 

When  findings  of  fa^dowA, 

support  conclusions  of  taw. 
JSee  Fldd  v.  FUld,   (Mem.)      688 


RELEASE. 

1.  Flidntiff  issued  a  policy  of  insur- 
ance for  $1,500  to  M.  upon  certain 
buildings,  which  were  subse- 
quently destroyed  by  fii-e  through 
the  negligence  of  defendant;  the 
buildings  were  worth  $3,400.  M. 
received   fi*om  defendant   |1,800 


for  his  damages,  he  executing  a 
release  of  aU  claims  and  demands 
for  the  loss ;  the  release  contained 
a  statement  that  the  settlement 
was  not  intended  to  discharge 
plaintiff  from  any  claim  of  M. 
against  it,  but  simply  as  a  full  set- 
tlement and  discharge  of  defend- 
ant. Plaintiff  therefSter  paid  the 
amount  of  the  insurance.  In  an 
action  to  recover  the  amount  paid, 
held,  that  the  clause  in  the  release 
as  to  the  claim  against  plaintiff 
was  in  the  nature  of  a  proviso  or 
exception  from  the  genei'al  pur- 
view of  the  release,  limiting  its 
effect  to  a  release  of  the  balance, 
retaining  the  claim  against  plain- 
tiff, and  excepting  its  rights  to  a 
i*emedy  over;  and,  therefore,  as 
to  the  plaintiff,  the  release  was  of 
no  effect,  it  could  not  have  inter- 
posed it  as  a  defense  upon  the 
policy,  and  its  right  to  subrogation 
was  not  affected  thereby.  Conrh, 
F.  Ins.  Co,  V.  Erie  R.  Co.        399 

2.  As  to  whether  the  effect  of  the 
release  would  have  been  different 
if  the  assured  had  received  jtho 
full  amount  of  the  loss,  (jftMBre.  Id. 


RELIGIOUS  CORPORATIONS. 

1.  It  seems,  that  the  jurisdiction  of 
the  coui't  under  the  act  providing 
for  the  incorporation  of  i*eligious 
societies  (&  11,  chap.  60,  Laws  of 
1813;  3  Edm.  Stats.,  687),  to  make 
an  order  authorizing  the  sale  by 
such  a  society  of  its  real  estate, 
depends  upon  the  facts  before  it 
when  the  order  was  made ;  it  can- 
not be  upheld  by  proof  that  facts 
existed  which  would  have  justified 
the  order,  but  which  were  in  no 
way  placed  before  the  court,  or 
brought  to  its  attention  at  the 
time.  Mad.  Ave.  Bap.  Ch.  v.  Bap. 
Ch,  82 

2.  An  nnauthmized  conveyance  by 
a  reli^ous  corporation,  of  its  real 
estate,  cannot  be  held  valid  be- 
cause it  has  been  executed  and 
delivered^  the  purchaser  put  in 
possesion,  and  the  corporation 
paid  the  conaderation  therefor.  Id, 

3.  In  such  case,  however,  when  the 
corporation  seeks  to  repudiate  the 
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conveyance,  and  to  recover  pos- 
session of  the  propjerty,  as  a  con- 
dition of  recovery  it  will  be  re- 
quii*ed  to  restore  to  the  purchaser 
all  that  he  has  paid  upon  the  faith 
of  the  title  supposed  to  have  been 
conveyed,  and  of  the  possession 
and  enjoyment  of  the  pix)perty. 

Id. 

4.  Plaintiff  and  defendant,  both 
religious  corporations,  for  the  pur- 
pose of  effecting  a  union,  entered 
mto  an  agreement  in  substance  as 
follows :  That  plaintiff  should  con- 
vey all  of  its  property,  real  and 
peraonal,  to  defendant ;  the  latter 
to  assume  all  of  the  debts  of  the 
former,  and  to  take  its  corporate 
name,  its  corpoi'ators  and  congre- 
g'ation,  and  plaintiff  thereupon 
was  to  be  dissolved.  Upon  peti- 
tion stating  these  jBacts  an  order 
was  gi*anted  by  the  Supreme 
Court  directing  tne  conveyance  of 
plaintiff 's  real  estate  to  defendant. 
A  conveyance  was  accordingly 
made.  Defendant  took  possession 
of  the  real  estate,  using  it  for  the 
purpose  of  rehcious  services,  as- 
sumed and  paid  plaintiff's  debts, 
most  of  which  were  liens  upon  the 
property,  including'  several  mort- 

Sages  thereon.  Defendant  con- 
noted regular  religious  services 
in  the  church  edifice,  upon  the 
property  so  conveyed,  most  of 
plaintifi  *8  former  coi-porators  and 
members  attending  and  participat- 
ing. In  an  action  brought  to  re- 
cover possession  of  the  real  estate, 
heldj  that  the  facts  stated  in  the 
petition  did  not  show  a  sale,  and 
did  not  give  the  court  jurisdiction 
to  gi*ant  the  order;  that  the  order, 
and  the  conveyance  under  it,  were 
void,  and  that  plaintiff  was  en- 
titled to  redeem;  but  that  as  a 
condition  of  restoration  of  the 
property  plaintiff  should  refund 
to  defendant  the  sums  the  latter 
had  paid  in  cancellation  of  the  in- 
debtedness of  the  former.         Id. 

5.  Also,  held,  that  as  it  appeared 
that  the  costs  and  expenses  of 
maintaining  religious  services  were 
more  than  the  amount  received 
by  defendant  for  pew  rent,  the 
latter  was  not  chargeable  there- 
with ;  that  for  the  use  of  the  pi-em- 
ises  defendant  should  bear  all  the 


expenses  while  it  was  In  x^osses- 
fiion,  and  should  also  lose  the  in- 
tei^est  accruing  during  that  period 
on  the  sums  paid  by  it  uix)n  plain- 
tiff's debts.  Id. 

6.  The  cause  of  action  stated  in  the 
complaint  was  simply  ejectment. 
The  answer,  among*  other  things, 
set  up  payment  of  plaintiff's  debts 
to  an  amount  specified;  also  a 
purchase  and  assignment  to  it<rf 
a  moi-tgage  upon  the  property, 
and  claimed  a  right  to  retain  pos- 
session until  reimbursed  the  sums 
paid ;  and  also  asked  for  a  fore- 
closure of  the  moi-tgage.  By  sup- 
plemental answer  defendant  set 
up  the  purchase  by,  and  assign- 
ment to  it,  subsequent  to  the  com- 
mencement of  the  action  of  an- 
other mortgage,  and  asked  a 
judgment  of  foreclosure  thereon. 
It  also  claimed  to  hold,  as  assignee 
certain  bonds  of  plaintiff,  secured 
by  a  thiixi  mortgage,  and  alleged 
payment  of  other  debts.  Plaintifi^ 
by  a  supplemental  complaint^ 
claimed,  in  case  it  should  be  ad- 
judged that  defendant  acquired 
any  right  of  possession  or  fore- 
closure under  the  mortgages,  then 
that  an  account  should  be  takea 
of  rents  and  profits,  and  that 
defendant  should  be  charged  there- 
with. Held,  that  by  the  answer 
and  subsequent  proceedingis,  the 
title  being  found  in  plaintiff,  the 
action  was  8ul)stantially  turned 
into  one  to  redeem  on  the  pai't  of 
plaintiff,  and  on  the  part  of  the 
defendant  to  foreclose  the  moi"t- 
gages,  and  that  in  adjusting  the 
equitable  rights  of  the  parties  the 
court  was  not  limited  to  the  time 
of  the  commencement  of  the  action, 
but  the  I'elief  should  be  bi*ought 
down  to  the  close  of  the  litigation. 

Id. 

7.  The  fact  that  the  certificate  of 
the  organization  of  a  religious 
society  required  by  the  act  pro- 
viding for  the  incoi-poration  of 
such  societies  (chap.  60,  Laws  of 
1813),  as  recorded,  does  not  appear 
to  have  had  seals,  is  not  neces- 
sarily fatal  to  its  validity.  The 
holding  of  the  meeting,  the  elec- 
tion of  trustees,  and  the  execution 
of  the  certificate  in  accordance 
with  the  statute  are  the  substan- 
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tiaL  requirements  to  create  the 
corporation.  An  eiTor  in  record- 
ings the  certiticate  or  the  acci- 
dental loss  of  one  or  moi'e  of  the 
seals  after  they  wei-e  legally  and 
properly  affixed,  will  not  inval- 
idate the  organization.  Trustees, 
etc.,  V.  Bly.  823 

8.  Certiun  premises  were  deeded  to 
the  trustees  of  an  unincorporated 
religious  society  and  their  succes- 
soi-s  in  office  for  church  purposes, 
and  a  church  edifice  was  erected 
thereon.  Dissensions  having 
arisen  among  the  members,  the 
minority  ceased  to  attend  i*eligious 
services  at  the  church,  but  held 
such  services  at  the  house  of  one 
of  their  number.  There  was  no 
withdrawal  of  these  pei-sons  from 
the  church  or  congregation,  nor 
were  they  removed  therefrom. 
The  minority  gave  the  requisite 
notices  for  a  meeting  at  the  house 
where  they  wei-e  hclding  services 
to  organize  a  corporation.  The 
notices  were  read  in  the  church  as 
well  as  at  said  homse.  A  meeting 
was  held  and  the  necessary  steps 
taken  prescribed  by  the  statute 
to  incorporate  the  society.  In  an 
action  of  ejectment  to  recover  pos- 
session of  the  church  property, 
held,  that  this  was  the  case  of  a 
society  holding  services  in  two 
places ;  that  the  place  named  for 
the  meeting  being  one  of  these 
places  was  within  the  provision  of 
the  statute  requiring  such  meet- 
ing to  be  called  at  "the  place 
where  they  statedly  attend  for 
di\'ine  worahip  (§  3) ;  and  that  the 
corporation  became,  by  foi-ce  of 
said  statute  (§  4),  vested  with  all 
the  temporalities  belonging  to  the 
society,  including  the  premises  in 
question.  Id. 

9.  The  majority  of  the  congrega- 
tion subseciuently  called  a  meet- 
ing and  attempted  to  organize  a 
coi-poration.  Held,  that  the  stat- 
ute only  contemplated  one  corpor- 
ation for  the  same  society;  at  least 
that  the  first  became  vested  with 
title  to  the  pi'oi^erty ;  also,  that 
although,  under  our  laws,  the 
temporalities  of  a  church  are  to 
be  controlled  by  a  majority  of  the 
congregation,  th'.s  ran  only  be 
done  through  and  by  the  election 


of    trustees   fkvorable    to    their 
views.  Id, 


REMEDIES. 

Tlie  return  to  a  writ  of  certiorari 
must  be  taken  as  conclusive  and 
acted  npon  as  tme }  if  false  in  fact, 
the  remedy  is  by  action  for  a  false 
return ;  if  insufficient  in  form,  by 
compelling  a  further  and  more  spe- 
cific return.  Peaple  ex  rd,  v. 
Mre  Com'ra.  437 


When  remedy  to  correct  error 


in  judgment  is  by^nation  toainend, 
instead  of  by  appeal. 
See  Beers  v.  Shatmon,  292 


RICHMOND  (COUNTY  OF), 

—  When  not  chargeable  vnth  ex- 
pense of  removing  obstructions  fran^ 
Ifew  York  harbor, 

8ee  Pecple  ex  ret,  v.  Supers.      393 


SALE. 

It  seetns,  that  the  jurisdiction  of 
the  court  under  the  act  providing 
for  the  incoiporation  of  religious 
societies  (6  11,  chap.  60,  Laws  of 
1813;  3  Edm.  Stats.,  687),  to  make 
an  order  authoiizing  the  sale  by 
such  a  society  of  ite  rcal  estate, 
depends  upon  the  facts  befoi-e  it 
when  the  order  was  made ;  it  can- 
not be  upheld  by  proof  that  facts 
existed  which  would  have  justified 
the  order,  but  which  were  in  no 
way  placed  before  the  court,  or 
bi"ought  to  its  attention  at  the 
time.  Mad.  Ave.  Bap.  Ch.  v.  Bap. 
Ch.  82 

/See  JiTDiciAL  Sales. 

Where,  in  manorandwm  of 

sale,  it  was  stated  that  sale  was  inade 
on  **  usual  terms,"  held,  oral  evidence 
competent  to  show  what  the  **  usual 
terms  "  loere. 

/See  Lawrence  v.  GfaUagTier,  Mem.) 

615 

SEALS. 

The  fact  that  the  certificate  of  the 
organization  of  a  religious  s(x:iety 
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required  by  the  act  providing  for 
the  incoi*poration  of  such  societies 
(ch.  60,  Laws  of  1813),  as  recoixied, 
does  not  appear  to  have  had  seals, 
is  not  iiecessaiily  fatal  to  its  valid- 
ity. The  holding  of  the  meeting, 
the  election  of  ti*ustees,  and  the 
execution  of  the  certificate  in  ac- 
coixlance  with  the  statute,  are  the 
6ui)8iantial  I'equirements  to  create 
the  cori)oration.  An  eiTor  in  re- 
cording the  certificate  or  the  acci- 
dental loss  of  one  or  moi'e  of  the 
seals  after  they  were  legally  and 
properly  affixed,  will  not  invali- 
date the  organization.  Trustees, 
etc,  V.  Bly.  326 


SERVICE,  PROOF  OF. 

1,  Tlie  provisions  of  the  Revised 
Statutes  (2  R.  S.,  285,  §5  55,  50), 
providing  for  Bcr\-ice  of  papers 
ujion  a  sheriff  bv  leaving  the  same 
at  his  ofiice  or  deliveiing  them  to 
any  poi-son  therein  belonging  to 
the  ofiice,  apply  to  coronei-s  when 
acting  in  the  place  of  the  sheriff 
in  an  action  whei-ein  the  sheriff  is 
a  party.    Manning  v.  KeenaTi,  46 

2.  Accoixiingly  held,  where  the  coro- 
ncrd  of  the  city  of  New  York,  by 
vii'tue  of  a  requisition  in  an  action 
against  the  sheriff  to  i-ecover  pos- 
session of  pei'sonal  projieHy,  had 
taken  the  pi'opcrty  fn)m  the  de- 
fendant, that  service  of  affidavit 
of  tiiio  in  a  thiixi  person  claimine* 
the  pi*operty  under  section  216  oi 
the  Code,  made  by  delivery  there- 
of to  a  clerk  in  their  office  having 
charge  of  their  office  business, 
was  a  good  service  upon  said 
coronera.  Id. 

8.  Where  service  of  a  summons  by 
publication  upon  a  non-i-esident 
dcvfendant  is  ordei-ed,  a  personal 
service  out  of  the  State  is  equally 
vaUd  to  cive  jurisdicticHi  as  if  ser- 
vice had  been  made  by  pubUca- 
tion  and  deposit  in  the  ix)st-ofRce. 
(Code,  6  135.)    Jenkins  v.  £\ihey, 

855 

AdmUsUm  of  service  of  sum" 

vio7i.%  sff^uietu'if  of,  and  when  irreffUr 
larltj  I./,  mr^f  be  sxipi)Vtcd  or  waived. 

See  Iliryt  v.  BogarU  25G 


SET-OFF. 

1.  In  an  action  against  a  municipal 
corporation  to  i-ecover  the  salary 
of  a  municipal  officer,  brought  by 
an  assignee,  a  claim  against  the 
officer  for  moneys  of  the  corpora- 
tion unlawfully  paid  to  and  re- 
ceived by  him  is  a  pi-oper  set-off. 
Wood  V.  Mayor,  etc.  557 

2.  The  act  of  1875  (chap.  49,  Laws 
of  1875)  authorizing  actions  to  be 
brought  bv  and  in  the  name  of  the 
people  of  the  State  to  recover  back 
moneys,  unlawfully  obtained,  be- 
longing to  a  municiiial  corpora- 
tion, does  not  depi-ive  a  munici- 
pality of  the  right  to  set-off  in  an 
action  against  it  a  claim  against 
the  plaintiff,  although  it  may  arise 
out  of  a  transaction  which  might 
under  said  act  be  the  subiect  of  a 
suit  in  behalf  of  the  people.     Id. 

SHERIFF. 

Where  a  sheriff  retains  and  uses 
money's  in  his  hands  during  the 
pendency  of  an  action  to  determine 
conflicting  claims  thereto,  in  diso- 
bedience of  an  order  of  court,  en- 
tered upon  stipulation  of  the  pai"*- 
ties  directing  a  deposit  thereof,  he 
is  properly  chargeable  with  in- 
tei-est  thereon.  TJiompson  v. 
Sxceet.  622 

When  liable  to  third  person 

for  conversion  of  property  taken  in 
replevin  suit. 

See  Manning  v.  Keenan.  45 

SPECIFIC  PERFORMANCE. 

The  fact  that  at  the  time  of  the  com- 
mencement of  an  action  against 
a  puix;haser,  to  enforee  specific 
performance  by  him  of  a  contract 
for  the  sale  of  lands,  the  vendor 
could  not  make  a  good  title  is 
immaterial,  except  ujwn  the  ques- 
tion of  interest,  and  ^"iU  not  affect 
a  judgment  in  his  favor  if  he  can 
make  such  title  at  the  time  of  the 
decree.    Jenkins  v.  Fahey,      355 

STATES. 

1.  Under  the  compact  made  !n  1833 
between  this  State  and  New  J«r- 
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sey,  fixinj^  the  boundary  line  be- 
tween the  two  States,  by  which  the 
boundary  south  of  Staten  Island  is 
defined  as  a  line  {)a^ng  through 
the  middle  of  the  waters  "of 
Raritan  bay  to  the  main  sea,"  the 
whole  body  of  water  from  the 
mouth  of  the  Raritan  river  to  the 
ocean,  including  what  is  now  known 
as  the  Lower  bay  was  designated 
as  **  Raiitan  bay."  People  ex  rel. 
V.  Suprs,  Jtich.  Co.  393 

2.  The  middle  of  Raritan  bay,  as 
thus  designated,  where  it  joins 
the  main  ocean,  is  the  center  of  a 
line  from  Sandy  Hook  to  Coney 
Island ;  at  any  other  point  it  is  the 
shortest  line  between  the  New 
Jersey  coast  and  Staten  Island. 

Id. 


STATUTES. 

2  H  JS.,  285,  J§  55,  56. 

/See  Manning  v.  Keenan,  45. 
— ^Chap.  aS5,  Laws  of  1873. 

2  iJ.  yS'.,  697,  §  4. 

Chap.  467,  Laws  of  1862. 

Chap.  544,  Laws  of  1864. 

See  Polinsky  v.  The  People,  65. 

Chap.  291,  Laws  of  J  867. 

Chap.  58,  Laws  of  1870. 

See  BirdsaU  v.  Clark,  73. 

Chap.  60,  Laws  of  1813. 

See  M.  A.  B.  Church  v.  B.  Ch.  in 
Oliver  street,  82. 

Chap.  333,  Laws  of  1853. 

Chap.  40,  Laws  o/l848. 

See  Douglass  v.  Ireland,  100. 

Chap.  393,  Laios  of  1863. 

Chap.  346,  Laws  of  1855. 

See  People  ex  rel.  v.  Supervisors^ 
173. 

Chap,  833,  Laws  of  1871. 

Chap.  334,  Laws  of  1873, 

See  In  re  Brooklyn,  179. 

1^. /Sf.,  732,  }74. 

Chap.  238,  Laws  of  1853, 

See  Jennings  v.  ConJboy,  230. 

Chap.  446,  Laws  of  1857. 

See  Moore  v.  Mayor,  238. 

Chap.  321,  Laws  of  1831. 

2  jK.  iS^.,  378, }  5. 

See  Beers  v.  SJiannon,  293. 
Chap,  60,  Laws  of  1813. 


See  Trustees  v.  Bhj,  323. 
2  R.  S.,  318,  hS  5,  6. 


2  22  iS'.,  323,  §83. 
"^ILS.,  327,  5  60. 
2  iJ.  >Sr.,  194,  §  70. 


2  iJ.  iS'.,  147,  J  57. 

See  Jenkins  v.  Fhhey,  356. 

Chap.  295,  Laws  qf  1832. 

/See  Sturges  v.  Vanderbilt,  334. 

CAap.  522,  Zaii»  (/ 1860. 

/S(60  People  ex  rel.  v.  SupervisorSf 

393. 

^. /ST.,  667,  6  82. 

/8ie«  Gh-over  v.  Morris,  473. 

Ii2.>8^.,  662,610. 

iSIee  Gloodvnn  v.  Ai.  3f .  Zr.  in«.  C0.9 

480. 

Chap.  335,  Zoiw  of  1873. 

/Sfec  People   ex   rel,    v.    Murray 9 

534. 

CAop.  49,  ZaiM  of  1875. 

See    Wood  v.  TAc  Mayor^  557. 

1  i2.  /S'.,  739,  }  147. 

/Stee  /n  re  i>«pt.  of  Pub,  Parks, 

5C0. 

Chap.  531,  iair«  o/1873. 

Chap.  307,  iauw  0/  1874. 

See  Murdoch  v.  P.  P.  and  C.  L 

R.  R.  Co.,  579. 

Chap.  690,  Laws  of  18C6. 

Chap.  662,  Laws  of  1870. 

/See  People  ex  rel.  v.  SupervisorSt 

6C1. 

CAap.  40,  Za«»  of  1848. 

See  Agate  v.  Sands,  620. 

^c«  Constitutional  Law. 
RBcoRDiNa  Act. 


STATUTE  OF  FRAUDS. 

1.  Defendant  employed  plaintiff  to 
manufacture  for  him  a  set  of  circus 
tenths  within  a  specified  time,  ma- 
terial to  be  fui'nished  by  plaintiff. 
No  place  of  deliveiy  or  price  was 
specified.  Plaintiff  performetl,  and 
tnereafter  was  i-equested,  by  letter, 
to  ship  the  terits  to  defendant  at  L. 
Plaintiff  shipped  them  C.  O.  D., 
and  they  were  destroyed  by  fire 
en  route.  In  an  action  to  I'ecover 
their  value,  held,  that  defendant 
was  liable ;  that  the  contract,  being 
for  labor  and  materials,  was  not 
within  the  statute  of  fraud;  that 
defendant's  liability  did  not  depend 
upon  the  question  as  to  where  the 
technical  title  was,  but  was  com- 
plete when  the  request  to  ship  was 
made;  that  plaintiff  had  a  lien 
upon  the  tents  for  the  value  of  his 
labor  and  matei-ials,  and  his  re- 
taining the  lien,  by  shipping  them 
C.  O.  D.  waa  not  inconsistent  with, 
and  did  nut  affect,  his  right  to  en- 
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force  such  liability*     Sigffins  v. 
Murray,  262 

2.  Whei'e  an  interpretation  has  been 
^ven  to  a  statute  by  this  court,  in 
aid  of  which  cei'toin  facts,  admit- 
ted or  pi-oved  in  the  action,  were 
considered,  it  is  not  necesBary  for 
a  party  in  another  action,  i*eiying 
upon  the  interpretation  so  given, 
to  prove  the  same  facts ;  but  it  is 
incumbent  upon  the  opposite  pai*ty 
to  show  that  those  facta  did  not 
exist,  assuming  that  they  were 
decisive  in  the  determination,  be- 
fore he  can  call  upon  the  court 
to  reverse  its  decision.  Wood  v. 
Mayor,  etc.  656 


STOCKHOLDERS. 

1.  To  charge  the  holder  of  stock  of  a 
manufactunng  coi*poratioD,  issued 
upon  and  for  the  purchase  of  prop- 
erty, individually  for  the  debts  of 
the  company,  it  is  not  enough  to 
prove  that  the  jjroperty  was  pur- 
chased at  an  over  valuation 
through  a  mei'e  mistake  or  error 
of  judgment  on  the  part  of  the 
trustees;  it  must  be  shown  that 
the  purchase  was  in  bad  faith  and 
to  evade  the  statute.  Jkmglaas  v. 
IreUiTi^*  100 

2.  All  that  is  necessary,  however,  to 
establish  legal  frau(l,  which  will 
take  the  stoL-k  so  issued  out  of  the 
pix)tection  of  the  act  of  1853  (chap. 
333,  Laws  of  1853),  is  to  prove, 
1st.  That  the  stock  exceeded  in 
amount  the  value  of  the  pi'operty 
in  exchange  for  which  it  was 
issued ;  and,  2d.  That  the  trustees 
80  issued  it  deliberately  and  with 
knowledge  of  the  real  value  of  the 
pi'operty  ;  no  other  fraudulent  in- 
tent need  be  alleged  or  proved. 

Id, 

8.  In  an  action  to  charge  the  etock- 
holdei's,  the  value  of  the  property 
must  be  determined,  and  evidence 
thei-eof  is  comj^etent.  Id. 

4.  It  seefiM  that  a  loan  of  money  to  a 
manufactunng  coi-poration  by  one 
of  its  stockholders,  in  the  alwenoe 
of  evidence  to  the  contrary,  justi- 
fies an  infei-entje  that  the  money 
was  aj^plied  to  the  i)ayuient  of  the 


obligations  of  the  corporation  in 
the  usual  course  of  busineas. 
AgaU  V.  Saiida.  620 

5.  In  an  action  therefore,  by  a  cred- 
itor of  the  coriK)ration  against  a 
stochiiolder,  to  enfoi'ce  theliabiHty 
imposed  by  the  ^nerai  manulac- 
tuiing  act  ((  10,  cnap.  40,  Laws  of 
1848)  upon  a  stockholder  who  has 
not  paid  for  his  stock,  e\idence  of 
a  loan  by  defendant  to  the  cor^ 
poration  to  an  amount  equal  to 
Lis  stock    constitutes   a  defense. 

Id. 

6.  The  fact  that  security  was  taken 
for  the  loan  is  immaterial.        Id. 


SUBROGATION. 

1.  If  a  loss  under  a  policy  of  fire 
insui*ance  is  occasioned  by  the 
wrongful  act  of  a  third  person,  the 
insui'er,  upon  payment,  is  subro- 
gated to  the  rights  and  remedies 
of  the  assured,  and  may  maintain 
an  action  against  the  wi'ong-doer. 
Conn.  F.  Ins.  Co.  v.  Brie  M.  Co. 

399 

2.  Plaintiff  issued  a  policy  of  insur- 
ance for  $1,500  to  M.  upon  cei^taiu 
buildings,  which  wei-e  subse- 
quently destroyed  by  tii-e  through 
the  negligence  of  defendant;  the 
buildings  were  worth  1^,400.  M. 
received  fi-om  defendant  $1,800 
for  his  damages,  he  executing  a 
i*clease  of  all  claims  and  demands 
for  the  loss ;  the  I'elcivse  contained 
a  statement  that  the  settlement 
was  not  intended  to  discharge 
plaintiff  from  any  claim  of  M. 
against  it,  but  simply  as  a  full  set- 
tlement and  discharge  of  defend- 
ant. Plaintiff  thereafter  paid  the 
amount  of  the  insurance.  In  an 
action  to  i-eeover  the  amount  paid, 
Jieldf  that  the  clause  in  the  release 
as  to  the  claim  against  plaintiff 
was  in  the  nature  of  'a  proviso  or 
exception  frt)m  the  general  pur- 
view of  the  release,  limiting  its 
effect  to  a  I'elease  of  the  balance, 
i*etaining  the  claim  against  plain- 
tiff, and  excepting  its  rights  to  a 
i-emedy  over;  and,  therefoi-e,  as 
to  the  plaintiff,  the  i-elease  was  of 
no  effect,  it  could  not  have  inter- 
p(>si*d  it  as  a  defense  upon  t^e 
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policy,  and  its  right  to  sabrogation 
"Was  not  affected  thereby.         Id. 


SUPPLEMENTARY  PROCEED- 
INGS. 

"Where,  in  proceedings  supplemen- 
tary to  execution,  an  order  is  issued 
I'estraining  a  third  person  from  dis- 
posing of  pixiperty  m  his  possession 
belonging  to  the  judgment-debtor 
**  untu  further  oraer  m  the  prem- 
ises," an  oi-der  appointing  a  re- 
ceiver is  such  further  oixier ;  it  is 
the  final  order  in  the  proceed- 
ings, and  any  restraint  thei-eafter 
desired  should  be  inserted  In  that 
ordw.    People  ex  rel,  v.  Handall, 

416 


SURPLUS  MONEYa 
£lee  White  v.  Bogart.  256 


SURROGATE'S  COURT. 

1.  The  -will  of  E.  empowered  her 
executors  to  sell  sufficient  of  her 
real  estate  to  pay  her  debts.  Her 
i^cal  estate,  subject  tc  the  power, 
she  devised  to  her  executoi'S,  dur^ 
ing  two  lives,  upon  cei'tain  trusts. 
In  an  action  brought  by  a  creditor 
the  complaint  alleged,in  substance, 
that  moneys  realized  from  real 
estate  sold  under  the  power  of  sale, 
and  held  by  the  sumving  executor 
in  trust  for  plaintiff,  had  been  mis- 
applied by  him ;  that  upon  the  final 
accounting  of  said  executor  it  ap- 
peared, by  his  accounts  filed  with 
the  surrogate,  that  large  sales 
were  made  of  real  estate,  and  that 
lai*ge  amounts  of  moneys  arising 
therefrom  wero  used  and  appliecL 
in  keeping  in  repaii*  the  testator's 
homstead  farm,  and  in  paying  in- 
terest and  taxes  thereon ;  that  the 
executor  credited  himself  with  said 
payments,  but  the  same  were  dis- 
allowed by  the  surrogate,  who  de- 
creed that  said  executor  pay  plain- 
tiff's claim ;  that  execution  was 
issued  thereon  and  i-etumed  unsat- 
isfied, and  that  the  executor  was 
insolvent.  The  complaint  asked 
that    the    amount    of    plaintiff's 
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daim  be  decreed  to  be  a  charge 
and  lien  upon  the  fhi'm,  and 
for  a  sale  thereof.  Upon  the 
trial  the  only  proof  as  to  the  misax)- 
pHcation  of  the  moneys  realized 
m>m  sales,  and  held  for  creditors, 
was  the  proceedings  before,  and 
the  decree  of  the  surrogate.  Held, 
that  the  evidence  failed  to  show 
the  application  of  such  moneys  to 
relieve  the  lands  held  in  trust,  and 
did  not  justify  the  granting  of  the 
relief  asked ;  that  if  the  proceed- 
ings before  the  surrogate  were 
competent  for  any  pui-pose,  as 
against  those  interested  in  the 
ti-ust  estate,  they  were  only  so  in 
respect  to  matters  then  in  issue, 
and  which  were  detennined  by  the 
surrogate ;  and  that  in  no  aspect  of 
the  case  was  the  surrogate  called 
upon  to  ti'ace  and  identify  the 
moneys  received  by  the  executor 
for  the  lands  sold.  Ferris  v.  Van 
Vecht&n.  113 

2.  A  debt  upon  a  bond  has  its  sitiis 
where  the  bond  is,  not  where  the 
obligor  resides,  and  when,  there- 
fore, a  non-resident  o%vner  of  a 
bond  dies  out  of  the  State,  leaving 
the  bond  in  this  State,  and  leav- 
ing a  will  of  pei-sonal  property 
executed  according  to  the  laws  of 
the  State  where  he  resided,  which 
is  duly  admitted  to  probate  thei*e, 
the  bond  is  assets  m  the  county 
where  it  is;  and,  although  the 
obligor  resides  out  cf  the  county, 
the  presence  of  the  bond  gives  to 
the  suri'Ogate  of  the  county  juris- 
diction to  issue  lettera  testamen- 
taiy,  upon  production  of  a  copy 
of  the  will  duly  authenticated  as 
pi'ovided  by  the  statute.  (Laws  of 
1830,  chap.  820,  §  36.)  Beers  v. 
Shannoju  292 


TAXATION. 
/See  ABSBEsmaxT  and  Tazaxion. 


TAX  SALES. 

Publication  of  Twticesfor  re- 

demotion  of  land  sold  for  taxes,  hov) 
7nade  m  Hamilton  county. 

/See  People  ex  rel.y.JSupr8.  (Mem.) 

601 
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TENANT  FOR  LIFE. 

1.  Tenants  for  life,  in  possesdon, 
may  have  partition  as  between 
themselves,  and  all  persons  entitled 
to  the  i*eversion  or  remainder ;  and 
all  who  may  be  or  who  may  be- 
come entitled  to  any  beneficial  in- 
tei-est  in  the  lands,  may  be  made 
parties  to  the  action  or  proceed- 
mgs.    Jenkins  y.  FWuy.  855 

2.  A  judgment  in  partition  is  conclu- 
sive on  all  having  any  interest  who 
are  made  parties,  and  conveyances 
upon  sale  under  the  judgment  are 
a  bar  in  law  and  equity  as  against 
all  such  parties  or  their  represen- 
tatives. (2  R.  S.,  318,  J§  5,  6;  id., 
322,  §  35;  id.,  327»  §  60.)  Id. 

3.  In  an  action  for  partition  by  one 
of  several  tenants  for  life,  a  sole 
owner  of  the  estate  in  I'cmainder, 
who  was  a  non-resident,  was  made 
a  party  defendant,  an  oixier  for 
sei-vice  upon  him  by  publication 
w^as  obtained ;  the  summons  and 
complaint  were  served  upon  him 
personally  out  of  the  State  ;  he  did 
not  appear  and  judgment  was  per- 
fected, adjudging  that  the  prem- 
ises be  sold,  and  charging  the  es- 
tate in  remainder  with  the  pay- 
ment of  a  portion  of  certain  to.xes 
and  assessments,  heldt  that  the 
court  had  jurisdiction,  and  the 
judgment  was  conclusive,  as 
against  the  remainderman,  in  fa- 
vor of  the  purchaser  at  the  sale 
under  the  judgment ;  and  that  in 
an  action  bi-onght  by  said  pur- 
chaser against  one  wno  had  con- 
bticted  to  purchase  a  portion  of 
the  premises,  for  specific  perform- 
ance of  the  contract,  the  defend- 
ant could  not  be  heard  in  impeach- 
ment of  the  judgment.  Id, 

TITLE. 

The  possessor  of  negotiable  paper 
has  no  better  or  other  title  to  the 
pi»oceeds  aiising  fi-om  the  sale 
thereof  than  to  the  paper  itself, 
and  if  he  has  no  title  to  the  latter 
he  can  be  compelled  to  account  to 
the  true  owner  for  the  proceeds. 
Catnstock  v.  Hier,  269 

To  Twtes  given  by  stockholders 

of  insurance  cwnpany  to  make  wp 


deficiency  in  capital^  uihen  not  in 
company. 

fSee  B,  R.  Ins.  Co.  v.  N.  T.  JS.  L. 
and  Tr.  Co.  282 

Sufficiency  of  etndence  of  title 

or  interest  to  authoHze  recovery  for 
property  destroyed  by  drfendan^s 
negligence 

See RiddieY.  N.  Y.  C.  andff.  IL 
R.  R.  Co.    (Mem.)  618 


TRIAL. 

1.  It  is  the  duty  of  counsel,  if  the 
court  misapprehend  his  meaning, 
in  a  request  to  charge,  to  call  its 
attention  to  the  fact ;  otherwise  he 
is  concluded  by  the  interpretation 
put  upon  his  request  by  the  court. 
Booth  y.  B.  and  A.  R.  R.  Co.    38 

2.  Where  a  defendant  has  asked  the 
court  to  detennine  the  questions  in 
a  case  as  matters  of  law  in  his 
favor  on  a  motion  for  a  nonsuit,  if 
he  afterwards  desire  any  ques- 
tions to  be  submitted  to  a  juiy 
as  questions  of  fact,  it  is  his  duty 
to  specify  the  questions.  MuUer 
y.  McKesson.  195 


3.  In  an  action  brought  by  plaintiff 
upon  a  bond  which  the  complaint 
showed  he  claimed  to  hold  as  ex- 
ecutor, plaintiff  offered  in  evidence 
letters  testamentary  issued  to  him. 
in  another  State ;  this  was  ob- 
jected to  on  the  ground  that  plain- 
tiff did  not  sue  in  his  represen- 
tative capacity,  the  word  "as** 
being  omitted  in  the  title.  The 
objection  was  overruled.  Plaintiff 
then  offered  in  evidence  an  ex- 
emplified copy  of  the  procf  of 
the  will.  This,  as  stated  in  the 
case,  was  "  duly  objected  to,"  no 
grounds  of  objection  were  stated, 
the  objection  was  overruled.  It 
was  objected  on  appeal  that  there 
was  no  proof  that  the  person  mak- 
ing the  copy  was  authoiized  so 
to  do,  or  that  he  was  the  officer 
he  assumed  to  be.  Held,  that  as 
the  objection  was  not  such  an  one 
as  could  not,  by  any  possibility, 
have  been  obviated  if  it  had  been 
taken  on  the  trial,  it  could  not  be 
relied  upon  on  appeal.  Beers  y. 
ShanTion.  292 
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4.  To  render  the  direction  of  a  ver- 
dict subject  to  the  opinion  of  the 
court  at  General  Term  pi*oper,  all 
the  facts  necessary  to  enable  the 
court  to  render  a  final  judginent 
must  be  conceded  or  established 
beyond  controveray.  Mataan,  v. 
F.  B.  Ins.  Co.  310 


5.  In  an  action  to  recover  damages 
for  the  loss  of  plaintiff's  horse,  the 
complaint  alleged  in  substance, 
that  while  plaintiff  was  engaged 
in  carting  brick  from  a  dock  and 
"was  backing  up  his  cart  to  pi-ocure 
a  load,  **lSa  hoi-se  suddenly  be- 
came unmanageable  and  backed 
off  the  dock,"  and  was  lost  in  con- 
sequence of  defendant's  negligence 
in  faiUng  to  keep  a  stnng-piece  on 
the  dock;  that  if  the  dock  had 
been  secui*ed  by  a  string-piece  the 
accident  would  not  have  happened, 
and  that  plaintiff  and  his  servants 
made  every  effort  to  prevent  the 
accident,  but  they  were  unavailing. 
The  court  on  the  trial  dismissed  the 
complaint  on  the  pleadingfs  and  the 
opening  of  plaintiiTs  counsel,  on  the 
ground  that  the  unmanagability  of 
the  horse,  not  the  defect  in  the 
dock,  caused  the  injury,  and  re- 
fused to  allow  plaintiff  to  go  into 
pi-oof  as  to  the  extent  to  which  the 
horse  was  unmanageable,  Tield, 
eiTor ;  that  it  was  to  be  assumed 
in  deciding  the  question  that  it 
was  the  duty  of  defendant  to  put  a 
string-piece  on  the  dock,  which  it 
had  negligently  omitted  to  do,  and 
that  there  was  no  negligence  on 
plaintiff's  part ;  that  the  fact  that 
the  horse  was  for  the  moment  be- 
yond control  did  not  show  that  it 
was  vicious  or  unsafe,  or  that  the 
owner  was  careless ;  and  that  the 
absence  of  the  string-piece  must 
be  deemed  to  have  been  the  proxi- 
mate cause  of  the  injury,  Kcrir 
nedy  v.  Mayor,  etc.  365 


6.  "Where  a  party  gives  in  evidence 
an  a<lmi8sion  in  the  pleading  of  his 
advci-sai-y,  he  is  not  estopped  from 
questioning  a  portion  thereof  which 
Ls  against  him  j  he*is  at  Uberty  to 
use  the  admission  so  far  as  it  makes 
in  his  favor,  and  to  disprove  the 
residue.  Mott  v.  dmswmer^  Ice 
€o.  543 


7.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
sustained  threugh  the  wrongful 
act  of  defendant's  servant,  plain- 
tiff's evidence  tended  to  show  that 
a  didver  of  one  of  defendant's  ice 
carts,  while  engaged  in  the  per- 
formance of  his  duties,  and  in  the 
coiu'se  of  his  employment,  care- 
lessly and  recklessly  drove  his 
cart  against  plaintiff's  can-iage, 
causing  the  injuiy  complained  of. 
Upon  the  cross-examination  of  one 
of  plaintiff's  witnesses,  whose  di- 
rect examination  tended  to  show 
gross  cai'elessness  on  the  part  of 
the  diiver,  the  witness,  in  answer 
to  a  question  as  to  whether  the 
driver  drove  into  plaintiff's  car- 
riage purposely,  answered:  "It 
seems  so;  it  looks  like  it."  The 
question  being  substantially  re- 
peated, the  witness  answered: 
"Well,  I  could  not  tell."  Plain- 
tiff also  offered  in  evidence  a  for- 
mer answer —  amended  pleadings 
having  been  subsequently  served 
—  which  contained  an  admission 
that  defendant's  servant,  then  in 
its  employ  as  driver  of  an  ice 
cart,  "wilfully,  and  not  negli- 
gently nor  carelessly,  drove  said 
ice  cart  ag'ainst  the  carriage  of 
plaintiff. "  Plaintiff  was  nonsuited. 
Heldt  eiTor ;  that  the  firet  answer 
of  plaintiff's  witness,  above  stated, 
was  but  the  exj)res8ion  of  an 
opinion  upon  a  fact  to  be  deter- 
mined by  the  jury,  not  by  the  wit- 
ness; but  that  as  an  opinion  its 
effect  was  desti-oyod  by  the  last 
answer ;  that  plaintiff  was  not  es- 
toi^ped  from  questioning  the  alle- 
gation of  the  answer  that  the  act 
was  done  "willfully;"  also  that 
the  answer  did  not  exclude  all 
presumption  of  liability,  as  the 
act  may  have  bcvjn  done  "will- 
fully," and  yet,  in  the  course  of 
the  emplo>Tncr-t,  and  so  have  made 
defendant  liable.  Id* 


8.  "Where  a  judge  has  made  a  full 
and  fair  charge,  laying  down  the 
general  propositions  of  law  con- 
trolling the  case,  it  is  within  his 
discretion  and  he  may  ordinarily 
refuse  to  go  further;  he  is  not 
bound  to  charge,  upon  request  of 
counsel,  how  the  jury  shall  find,  if 
they  find  one  way  or  the  other,  as 
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to    particuliir  facts   in 
Rexter  v.  Statin, 


the  case. 
601 


9.  "Where  the  credibility  of  a  witness 
is  impeax^hed,  his  testimony  cannot 
be  taken  as  conclnfflve  although 
uncontradicted,  and  the  question 
of  &ct  as  to  which  his  testimony 
was  given  must  be  submitted  to 
the  Jury.    Gildersleeve  v.  Landon. 

609 

10.  So,  where  the  witness  is  interested 
in  the  question,  although  he  is  not 
directly  impeached,  and  his  testi- 
mony IS  uncontradicted,  his  credi- 
bilty  is  a  question  for  the  jury, 
and  the  court  is  not  warranted  m 
directing  a  verdict  upon  his  testi- 
mony a£me.  Id. 

Action  to  Bet  aside  a  judgment 

for  fraud  properly  tried  vMhout  a 
jury,  where  trial  by  jury  is  the  right 
of  a  party,  he  waives  U  by  not  de- 
fiianding  it  in  proper  time. 

JSee  WhittUiey  v.  DeUmey         671 


In  action  to  recover  for  prop- 


erty destroyed  through  defendant's 
negligence,  the  cotnplaint  alleged 
ovmership  in  plaintiff;  on  the  trial 
plaintiff  prored  a^signtnent  from 
owner  after  loss;  this  was  not  ob- 
jected to  because,  of  coinplaint,  a 
^notion  for  nonsuit  was  denied; 
held,  no  error;  that  Vie  complaint 
must  be  deemed  sufr chert  here. 

See  Riddell  v.  N.  Y.  C.  amd  H.  R, 
R,  R.  Co.    (Mem).  618 

See  CssiasAij  Trial. 


TRUSTS  AND  TRUSTEES. 

1.  It  seems  that  trust  funos,  which 
have  been  misappropriated  by  the 
trustee,  may  be  followed  into  lands 
to  the  pui*chase  of  which  they  have 
been  applied,  and  the  cestui  que 
truet  may  eksct  either  to  hold  the 
unfaithful  ti-ustee  personally  re- 
sponsible, to  claim  the  lands,  the 
fruits  of  the  misappi^opriation,  or 
to  cause  the  land  to  be  sold  for  his 
indemnity,  and  hold  the  trustee  for 
any  deficiency,  ^brris  v.  Van 
Vechten.  113 

2.  To  follow  the  money  into  lands, 
however,  and  to  impress  them  with 


the  trust,  at  least  as  against  inno- 
cent third  persons,  the  money  must 
be  distinctly  ti*aced  and  clearly 
proved  io  have  been  invested  in 
the  lands.  It  does  not  suffice  to 
show  possession  of  the  trust  funds 
by  the  trustee,  and  the  purchase 
by  him  of,  and  payment  for  lands. 
No  pi*esumption  aidses  from  the 
payment  alone  that  it  was  made 
with  the  trust  funds.  Id, 

3.  "Where  trust  money  has  been  min- 
gled "with  other  moneys  of  the  trus- 
tee so  as  to  be  indistinguishable, 
and  the  trustee  has  made  invest- 
ments generally  with  the  moneys 
in  his  possession,  the  cestui  que 
trust  cannot  claim  a  specific  hen 
ui)on  the  property  or  funds  consti- 
tuting the  investments.  Id. 

4.  The  wUl  of  E.  empowered  her 
;  executors  to  sell  sufficient  of  her 

real  estate  to  pay  her  debts.  Her 
real  estate,  subject  to  the  power, 
she  devised  to  her  executoi-s,  dui^ 
ing  two  lives,  upon  ceilain  trusts. 
In  an  action  brought  by  a  creditor 
the  complaint  alleged,  in  substance, 
that  moneys  realized  fi"om  real 
estate  sold  under  the  power  of  sale, 
and  held  by  the  surviving  executor 
in  trust  fori>laintijff,  had  been  mis- 
applied by  him ;  that  upon  the  final 
accounting  of  said  executor  it  ap- 
peared, by  his  accounts  tiled  with 
the  surrogate,  that  large  sales 
were  made  of  i*eal  estate,  and  that 
lai'ge  amounts  of  moneys  arising 
thei*cfrom  were  used  and  applied 
in  keeping  in  repair  the  testator's 
homstead  fann,  and  in  paying  in- 
terest and  taxes  thereon ;  that  the 
executor  credited  himself  with  said 
payments,  but  the  same  wei*e  dis- 
allowed by  the  surrogate,  who  de- 
creed that  said  executor  pay  plain- 
ti£f 's  claim ;  that  execution  was 
issued  thei'eon  and  returned  unsat- 
istied,  and  that  the  executor  was 
insolvent.  The  complaint  af^kcd 
that  the  amount  of  plaintiff's 
claim  be  deci*eed  to  be  a  charge 
and  lien  uix>n  the  farm,  and 
foi'  a  sale  thereof.  Upon  the 
trial  the  only  proof  as  to  the  misap- 
plication of  the  moneys  realized 
from  sales,  and  held  for  creditors, 
was  the  proceedings  before,  and 
the  decree  of  the  surrogate.  Hdd, 
that  the  evidence  failed  to  show 
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the  application  of  such  moneys  to 
relieve  the  lands  held  in  tinist,  and 
did  not  justify  the  ^^ranting*  of  the 
relief  asked ;  that  if  the  proceed- 
ings before  the  sun'ogate  wei'e 
competent  for  any  puipose,  as 
against  those  interested  in  the 
trust  estate,  they  wei-e  only  so  in 
i*espect  to  mattera  then  in  issue, 
and  which  were  determined  by  the 
surrogate ;  and  that  in  no  aspect  of 
the  case  was  the  surrogate  called 
upon  to  trace  and  identify  the 
tnoneys  received  by  the  executor 
for  the  lands  sold.  Id, 

5.  As  to  whether,  by  treating  the 
complaint  as  a  creditor's  bill,  upon 
pi"Oof  that  the  executor  had  made 
the  payments  alleged  under  cir- 
cumstances which  would  give  him 
a  lien  aa  a  trustee  upon  the  trust 
estate,  the  lien  coul(l  be  enforced 
for  the  benefit  of  plaintiff,  ^[iKBre^ 

Id. 


6.  Where  a  trustee  is  authorized  by 
the  terms  of  the  instrument  creat- 
ing the  trust  to  make  an  expendi- 
tui*©  which  is  necessaiy  for  the 
protection  or  repai^ation  of  the 
trust  estate,  and  has  no  trust  funds 
In  Ids  hands  for  the  purpose,  he 
may,  by  express  agi-eement  with 
another,  exempt  himself  from  lia- 
bility, and  make  the  expenditure 
a  charge  upon  the  estate.  iVero 
V.  NiooU,  127 

7.  To  create  such  a  lien  or  charge, 
however,  there  must  be  some 
agreement  to  that  effect ;  it  is  not 
sufficient  that  the  one  doing  the 
work  or  making  the  expenditure 
did  it  upon  the  faith  and  credit  of 
the  estate.  Id. 


8.  Where  there  has  been  no  such 
agi'eement,  and  in  consequence  the 
trustee  is  chargeable  individually 
for  the  expenditure,  the  trustee 
cannot  by  a  subsequent  promise  to 
pay  out  of  the  estate  give  a  lien 
thereon ;  to  transfer  the  charge 
from  the  trustee  to  the  estate,  there 
must  either  be  an  agi'eement  based 
upon  some  new  consideration,  or 
an  assignment  of  the  lien  or  claim 
which  the  trustee  has  upon  the 
estate  for  the  expenditure.        Id, 


VENDOR  AND  PURCHASER. 

Whoever  enters  upon  land  under  an 
agi*eement  to  purchase  does  not 
hold  adversely  to  the  vendor  until 
his  agreement  is  fully  performed 
so  that  he  is  entitled  to  a  convey- 
ance.   In  re  Demt.  Pub,  Parka. 

560 


WAGER. 
Bee  BBTTura  xbtd  GAimra. 


WAIVER. 

1.  It  seemSt  that  the  granting  of  an 
order  of  reference,  to  asceiiain  de- 
fendant's damages  by  reason  of  a 
temporary  injunction,  before  the 
enrollment  and  entry  of  a  judgment 
in  his  favor,  is  irregular ;  it  is  an 
irregulai'ity,  however,  which  may 
be  waived  by  plaintiff,  and  if  he 
permit  the  referee  to  proceed  to  a 
final  report  without  objection,  or  if, 
although  objection  is  made,  he  does 
not  withdraw  from  the  reference, 
but  proceeds  therewith,  the  irregu- 
larity is  cui*ed.    Bobertsy.  White. 

375 

2.  Plaintiffs  contracted  to  build  cer- 
tain buildings  for  defendant.  The 
contract-price  was,  by  the  terms  of 
the  contract,  to  be  paid  in  install- 
ments, as  the  work  progi^essed, 
''provided  that,  in  each  of  said 
cases,  a  certificate  shall  be  obtain- 


ed and  signed"  b^  an  arahitect 
named.  In  an  action  to  recover 
a  balance  of  the  last  installment, 
plaintiffis'  evidence  showed  that  all 
of  the  installments,  except  the  last, 
and  the  greater  portion  of  that  was 
paid  without  requii-ing  the  certi- 
ficate, and  without  objection  or 
reservation;  that  the  ai-cnitect  had 
not,  in  fact,  superintended  the 
work,  and  that  several  changes 
had  been  made  in  the  specifica- 
tions. Defendant,  after  the  work 
was  finished,  expressed  himself 
satisfied  and  pleased.  When  the 
claim  for  the  balance  was  pre- 
sented, defendant  made  no  objec- 
tion that  the  contrtict  was  not 
performed,  but  threatened  that, 
unless  ^)laintiffs  would  give  up  a 
claim  they  had  against  him,  inde- 
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pendent  of  the  contract,  he  would 
thi*ow  the  whole  matter  into  the 
ai*chitect*s  hands.  The  court-  dis- 
missed the  complaint.  HelcL 
eiTor ;  that  the  evidence  was  suf- 
ficient to  justify  a  finding  of  a 
waiver  of  the  condition  as  to  a  cer- 
tificate, and  i*equired  a  submission 
of  that  question  to  the  jury ;  that, 
if  the  certificate  had  been  pre- 
viously waived,  it  was  too  late  to 
insist  upon  it  when  the  balance 
was  demanded,  especially  for  a 
pui'pose  entirely  disconnected  with 
the  contract.    Haden  v.  Colemom, 

567 


Of  conditiont  in  policy  of  fire 


insuranee  mtist  be  in  wriHngt  when 
so  prescribed  by  policy, 
Jsee  Walsh  v.  Har^f.  Ins.  Ob.       5 

Cf  peffomumce  of  conditions 

preeedentj  what  does  not  amount  to. 
JSee  Pecyj^s  Bk.  v.  MitcheU.     406 

OfeonditUmsinpolicyofUfe 

inswrartcef  what  ainounts  to» 

JSee  Ooodwin  v.  Mass.  Mut.  X. 
Itis.  Co.  480 


Of  claim  of  title  adoerse  to 


lien,  what  amounts  to. 
JSee  White  v.  Hoyt. 


WAREHOUSEMEN. 


005 


Defendants  stored  with  J.  ft  U., 
warehousemen,  a  quantity  of  Bra- 
zil wood,  i^ceiving  a  warehouse 
receipt,  which  stated  the  charges 
for  storage  to  be  twelve  and  one- 
half  cents  per  ton  per  month,  and 
bv  the  terms  of  which  the  contract 
of  storage  could  be  terminated  by 
J.  &  U.  at  the  end  of  any  month. 
Plaintiffs  thereafter  entered  into 
possession  of  the  warehouse  under 
a  lease,  by  the  terms  of  which  they 
assumed  all  outstanding  contract 
for  storage.  Plaintiffs  subse- 
quently wrote  to  J .  &  U.  to  remove 
we  wood  at  the  end  of  the  then 
current  month,  notifying  them  that 
if  not  removed  the  charge  there- 
after would  be  two  dollars  per  ton 
per  month.  This  letter  was  shown 
to  defendants,  who  claimed  that 
^ey  had  the  right  to  have  the 
wood  remain  in  store  at  the  rate 
spedfied  in  the  receipt  until  they 


sold  it,  and  declined  to  pay  the 
increased  rate.  Defendants  did 
not  remove  the  wood.  The  market- 
price  for  storage  did  not  exceed 
tw^ve  and  one-half  cents  per 
mpnth.  In  an  action  to  foreclose 
plaintiff*  lien  for  storage,  h^d^ 
that  permitting  the  wood  to  remain 
in  store  did  not,  under  the  circum- 
stances, create  an  implied  contract 
on  the  part  of  defendants  to  pay 
the  price  stated  in  plaintiff  let- 
ter ;  that  plaintiffs  were  not  bound 
to  retain  the  property  after  the 
contract  was  teiininated,  and 
would  have  been  justified  in  re- 
moving and  depositing  it  in  another 
warehouse  at  the  risk  and  expense 
of  the  owner ;  but  having  retained 
it,  they  were  simply  entitled  to 
charge  the  market  rate  for  storage. 
HazeUvnew   Wdd  156 

When  carrier  UdbUe  as. 

.    See  Fhirfax  v.  N.  Y.  C.  and  H. 
ILB.il  Co.  167 


WARRANTY. 

1.  In  answer  to  the  following  ques- 
tion in  an  application  for  fire  insur- 
ance, "What  is  your  title  to  or 
interest  in  the  property!"  the 
answer  was,  "  Deed."  neld,  that 
this  was  not  a  warranty  that  the 
applicant  had  a  grant  in  fee  of  a 
freehold  estate  ;  but,  if  she  had  an 
interest  in  the  land  based  pri- 
marily upon  a  deed,  or  some  title 
derived  from  a  deed,  there  was  no 
breach.    Merrill  v.  Ag.  Ins.  Co. 

452 

2.  Where  a  mortgage  has  been 
paid  in  fuU,  the  fact  that  it  is  not 
discharged  of  record  does  not  con- 
stitute a  breach  of  warranty 
affainst  incumbrances  in  a  policy 
of  fire  insurance.  Idm 


WESTCHESTER  COUNTY. 

Fhes  of  county  treasterert^. 

/See  People  ex  rel.  v.  JSuprs.       173 


WHARFS. 

Where  a  municipal  corporation  is 
charged  with  the  duty  of  keeping 


M 
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a  dock  in  a  safe  condition,  and  in 
consequence  of  a  negleH;  to  per- 
form this  duty  the  horae  of  one 
usin^  the  dock  in  the  customai-y 
way  is  lost,  without  negligence  of 
the  driver,  the  mumcfMLUty  is  lia- 
ble, although  the  horse  was,  in 
consequence  of  sudden  fright  or 
other  cause,  for  the  moment 
beyond  the  diiver's  control. 
Ken/Mdy  v.  Mayor,  etc,  865 


WILLS. 

The  will  of  J.  contained  this  danae : 
"I  give  ftill  power  and  author- 
ity and  control  to  sell  my  prop- 
erty in  Brooklyn  to  my  sister, 
Mrs.  Conboy,  and  to  receive  the 
rent  of  it,  house  No.  865  Pacific 
street,  Brooklyn.**  Mrs.  Conboy 
was  not  appointed  executrix  or 
trustee  under  the  will,  and  there 
was  nothing  in  the  will  indicative 
of  an  intent  on  the  part  of  the 
testator  that  any  otner  person 
should  have  the  rents  or  the  pro- 
ceeds of  sale.  La  an  action  for 
partition,  brought  under  the  stat- 
ute by  an  heir  claiming  the  devise 
to  be  void  ($  2,  chap.  ^,  Laws  of 


1853),  held,  that  assuming  that  the 
language  of  the  clause  was  insuffi- 
cient to  give  the  fee,  it  ci-eated  a 
valid  beneficial  power  of  sale ;  but 
that,  by  the  devise  cf  the  i-ent 
without  qualification,  the  fee  was 
given  to  Mrs.  Conboy,  which  was 
not  cut  down  or  affected  by  the 
power  of  sale.  JenniJigB  v.  C(ynr 
hoy,  230 

WITNESS. 

Plaintiff  indorsed  a  promissory  note 
for  the  accommodation  of  the 
makers  for  a  special  purpose; 
instead  of  being  used  for  such  pm*- 
pose  it  was  ti*anaferred  by  the 
makers  to  defendants  in  payment 
of  an  antecedent  debt.  Defend- 
ants transferred  the  same  before 
maturity  to  a  bowi  fide  holder  for 
value,  who  collected  it  of  plaintiff. 
In  an  action  to  recover  the  amount 
paid,  held,  that  as  defendants  were 
not  assignees  of  the  makers  within 
the  meaning  of  section  399  of  the 
Code,  that  plaintiff  was  a  compe- 
tent witness  to  prove  transactions 
with  one  of  the  makers  who  was 
dead  at  the  time  of  the  trial. 
Cwngtoek  v.  mer.  269 
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